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Foreword
As a public defender, I fought for people who were 
charged with crimes not because they were guilty but 
because they were poor. Americans want to know if 
they ever face a judge, their case will be decided based 
on the law. That is only possible with our constitutional 
right to a fair trial, including legal representation and 
the presumption of innocence for all. But our judicial 
system is facing a crisis since the Supreme Court decid-
ed in Citizens United that what people standing before 
the bench need as much as a lawyer is a Super PAC. 

Since Citizens United, spending in judicial elections 
has exploded. Increasingly, the money spent in judicial 
elections goes to TV advertising, with the vast majority 
of money for such ads coming from independent groups 
rather than the campaigns of candidates. And all too 
often, “soft on crime” TV attack ads are the weapon 
of choice for these groups. These ads usually empha-
size the most violent and upsetting facts involved in a 
case and ignore the important legal issues judges are 
charged with resolving. They are offensive, unfair – and 
all too often – effective.

The result is a system in which judges put their careers 
at risk every time they rule in favor of a defendant. For-
tunately, our judges take their role in our democracy 
seriously and do all they can to resist this relentless, 
grinding pressure to abandon the ideal of blind, impar-
tial justice. But the pressure to do otherwise, whether 
consciously or unconsciously, is tremendous.
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In light of this crisis for our courts and our criminal jus-
tice system, I welcome the publication of Skewed Justice: 
Citizens United, Television Advertising and State Supreme 
Court Justices’ Decisions in Criminal Cases. Skewed Jus-
tice marshals data to demonstrate that the more TV ads 
aired during state supreme court judicial elections, the 
more likely justices are to vote against criminal defen-
dants. The analysis also found that unlimited indepen-
dent spending is associated with an increase in justices 
voting against defendants in criminal cases.  In short, 
justices facing re-election or standing for retention are 
more likely to make decisions against defendants than 
they were before Citizens United.

Justice requires public faith and confidence in the fair-
ness and integrity of our judicial institutions. When we 
allow money to  influence judges indebted to, or fearful 
of, campaign dollars, it is not just individuals charged 
with crimes who pay the price, but the American peo-
ple as a whole as we lose faith in our courts and the rule 
of law altogether. 

Merit-based selection and public financing are not per-
fect solutions, but they offer two healthier alternatives 
to the special interest money free for all. With public 
financing, for example, as North Carolina successful-
ly pioneered, judicial candidates could focus on their 
work as officers of the court and not get drawn into 
the world of politics and fundraising, but ideology and 
money trumped even that model program when it was 
dismantled last year over people’s vocal objections.  

However your state chooses to select its judges, those 
who preserve the principles of an independent judicia-
ry, free from political money, will be the states whose 
citizens are more likely to receive a fair trial and see 
justice prevail.

Jo-Ann Wallace 
is President 
& CEO of the 
National Legal 
Aid and Defender 
Association.



Money and Judges, a Bad Mix
A report released on Oct. 21 found that as the number of TV ads about state supreme 
court races goes up — ads that often target justices as “soft on crime” — justices are 
less likely to vote in favor of criminal defendants.

The report, by two law professors, Joanna Shepherd and Michael Kang, in conjunc-
tion with the American Constitution Society, found a similar effect after the Citizens 
United ruling, which struck down the ban on independent spending by corporations 
and unions. In states with such bans, judges were less likely to rule in favor of crimi-
nal defendants after Citizens United.

—The Editorial Board, The New York Times, Nov. 2, 2014

‘Soft on Crime’ TV Ads Affect 
Judges’ Decisions, Not Just 
Elections
Television ads attacking candidates for state supreme courts for being “soft on crime” 
affect more than just elections. A study released Tuesday by two Emory Law School 
professors and the American Constitution Society, a progressive legal group, finds 
evidence that they also make judges less likely to rule for criminal defendants in 
appellate cases.

—Derek Willis, reporter, The Upshot, The New York Times, Oct. 21, 2014

Are Our Courts for 
Sale?
Yet there seems to be little doubt that the need to raise 
money does, in fact, affect judges. Joanna Shepherd, a 
professor at Emory Law, conducted an empirical study 
that tried to determine whether television attack ads 
were causing judges to rule against criminal defendants 
more often. (Most attack ads revolve around crimi-
nal cases.) She found, as she wrote in a report entitled 
“Skewed Justice,” that “the more TV ads aired during 
state supreme court judicial elections in a state, the less 
likely justices are to vote in favor of criminal defen-
dants.”

—Joe Nocera, columnist, The New York Times,  
Oct. 27, 2014



How judicial campaign ads may 
be affecting legal decisions 
A new study, sponsored by the American Constitution Society for Law and Poli-
cy, finds that the more ads aired during state supreme court campaigns, the more 
likely justices are to rule against criminal defendants—potentially from fear of 
appearing “soft on crime.” That finding is the result of an analysis of 3,000 state 
supreme court criminal appeals from 2008 to 2013 and is the latest in a string 
of recent research that suggests increased campaign spending, by pro-business 
groups in many cases may be distorting judicial rulings.

—Niraj Chokshi, reporter, The Washington Post, Oct. 22, 2014

Outside groups 
seeking to 
influence judicial 
elections 
In a landmark study titled "Skewed Justice," 
the liberal American Constitution Society for 
Law and Policy reported this month that tele-
vised attack ads in state Supreme Court rac-
es have made judges more likely to side with 
prosecutors over criminal defendants.

—Richard Wolf, Supreme Court 
correspondent, USA Today, Oct. 29, 2014A Bad Idea Gets Worser

And, as the authors [of Skewed Justice] demonstrate, having the courts folded into 
the same cash-sodden political system wherein are mired all of our other elections 
diminishes public confidence in the judicial system because, basically, people are 
not stupid in this regard. Neither are the judges, and that's unnerving, too.

—Charles P. Pierce, author, journalist, The Politics Blog, Esquire, Oct. 22, 2014
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Summary
The explosion in spending on television attack adver-
tisements in state supreme court elections accelerated 
by the Citizens United decision has made courts less 
likely to rule in favor of defendants in criminal appeals. 
State supreme court justices, already the targets of sen-
sationalist ads labeling them “soft on crime,” are under 
increasing pressure to allow electoral politics to influ-
ence their decisions, even when fundamental rights are 
at stake.

Citizens United (which removed regulatory barriers to 
corporate electioneering) has fundamentally changed 
the politics of state judicial elections. Outside interest 
groups, often with high-stakes economic interests or 
political causes before the courts, now routinely pour 
millions of dollars into state supreme court elections. 
These powerful interests understand the important role 
that state supreme courts play in American govern-
ment, and seek to elect justices who will rule as they 
prefer on priority issues such as environmental and 
consumer protections, marriage equality, reproductive 
choice and voting rights. Although their economic and 
political priorities are not necessarily criminal justice 
policy, these sophisticated groups understand that “soft 
on crime” attack ads are often the best means of remov-
ing from office justices they oppose.

The study is based on the work of a team of indepen-
dent researchers from the Emory University School of 
Law. With support from the American Constitution 
Society, the researchers collected and coded data from 

over 3,000 criminal appeals decided in state supreme 
courts in 32 states and examined published opinions 
from 2008 to 2013. State supreme courts are multi-judge 
bodies that decide appeals collectively by majority vote; 
the researchers coded individual votes from over 470 
justices in these cases. These coded cases were merged 
with data from the Brennan Center for Justice report-
ing the number of TV ads aired during each judicial 
election from 2008 to 2013. A complete explanation of 
this study’s methodology is below.

The findings from this study have several important 
implications. Not only do they confirm the influence of 
campaign spending on judicial decision making, they 
also show that this influence extends to a wide range 
of cases beyond the primary policy interests of the con-
tributors themselves. Even more troubling, the find-
ings reveal that the influence of money has spread from 
civil cases to criminal cases, in which the fundamental 
rights of all Americans can be at stake.



The more TV ads aired during state su-
preme court judicial elections in a state, 
the less likely justices are to vote in favor 

of criminal defendants. As the number of airings in-
creases, the marginal effect of an increase in TV ads 
grows. In a state with 10,000 ads, a doubling of airings 
is associated on average with an 8 percent increase in 
justices’ voting against a criminal defendant’s appeal.

Justices in states whose bans on corporate 
and union spending on elections were 
struck down by Citizens United were less 

likely to vote in favor of criminal defendants than 
they were before the decision. Citizens United changed 
campaign finance most significantly in 23 of the states 
where there were prohibitions on corporate and union 
electioneering prior to the decision. In these states, the 
removal of those prohibitions after Citizens United is 
associated with, on average, a 7 percent decrease in 
justices’ voting in favor of criminal defendants.

This study’s two principal 
findings: “The findings reveal 

that the influence 
of money has 
spread from civil 
cases to criminal 
cases, in which the 
fundamental rights 
of all Americans can 
be at stake.”
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Background

Judicial Elections and 
Campaign Finance
State courts play a vital role in 
American democracy
State courts handle more than 90 percent of the Unit-
ed States’ judicial business. Although vastly more at-
tention is paid to the U.S. Supreme Court, it decides 
fewer than 100 cases each year, compared with over 100 
million cases arising annually in the state courts. State 
courts handle the cases that are most likely to directly 
touch people’s lives: child custody, divorce, consumer 
disputes and criminal prosecutions.

In addition, just as the U.S. Supreme Court decides 
cases that have important and wide-ranging public 
policy implications, so too do the state supreme courts, 
deciding cases arising from state laws and constitution-
al provisions involving civil and human rights, envi-
ronmental protections and the criminal justice system. 
State supreme courts decide who can get married to 
whom, who can vote, who can drink clean water and 
breath clean air, who the police can detain, search and 
arrest and who goes to jail and for how long.

State supreme courts play an especially important role 
with respect to criminal law. Prosecutions in state 
courts account for almost 94 percent of felony convic-
tions, including an overwhelming majority of those for 

serious, violent crimes.1 For example, approximately 98 
percent of murder cases and 99 percent of rape cases are 
prosecuted in the state courts. In deciding these cas-
es, state courts, and especially supreme courts, not only 
try to ensure that the guilty are punished and innocent 
go free, but also determine the scope of fundamental 
constitutional rights for everyone. These criminal cases 
raise issues implicating rights such as privacy, freedom 
from unreasonable search and seizures and confronting 
one’s accusers. Everyone, not just criminal defendants, 
has a stake in how these cases are decided, because a 
state supreme court’s decision to limit or narrowly in-
terpret a defendant’s rights under a state constitution 
similarly restricts those rights for everyone in that state.

Elections play an important role 
in how state court judges are 
selected
Given the vital role that state courts play in Ameri-
can democracy, the process by which states select their 
judges also is extremely important. Almost 90 per-
cent of state appellate court judges must regularly be 
re-elected by voters.  

1 Matthew R. Durose, Donald J. Farole, Jr. Ph.D. and Sean P. Rosen-
merke, Felony Sentences in State Courts, Table 1.6 (2009), http://www.
bjs.gov/index.cfm?ty=pbdetail&iid=2152

“State supreme 
courts decide who 
can get married 
to whom, who 
can vote, who can 
drink clean water 
and breath clean 
air, who the police 
can detain, search 
and arrest, and 
who goes to jail 
and for how long.”
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Partisan Election

Other Appointment Systems

Nonpartisan Election Merit Selection

Figure 1: Map of State Court Judicial Selection Methods
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Today, there are four different principal systems of ju-
dicial selection and retention:

• partisan elections
• nonpartisan elections
• gubernatorial appointment
• merit selection plans

In the selection of judges to their highest courts, 9 states 
use partisan elections and 13 states use nonpartisan elec-
tions.2 In 28 states, the governor or legislature initially 
appoints judges to the highest court, with 21 of those 
states using some form of merit plan. For the retention 
of judges on the state’s highest court, 6 states use par-
tisan elections and 14 states use nonpartisan elections. 
Eighteen states hold retention elections to determine 
whether those judges remain in office beyond their ini-
tial term, and the incumbent judges run unopposed and 
must win majority approval for retention. Nine states 
rely on reappointment by the governor, legislature or a 
judicial nominating committee. Only three states grant 
their highest court judges permanent tenure.

The growing importance of 
money in judicial elections
The last 20 years have marked a new era of contentious 
politics and exploding spending in the once sleepy world 
of judicial elections. Before the 1990s, judicial elections 
were low-key affairs, attracting little campaign spend-
ing and often less attention from voters. The very few 

2 Roy A. Schotland, New Challenges to States' Judicial Selection, 95 Geo. 
L.J.1077, 1085, (2007).

exceptions to this pattern, including two aggressive 
campaigns in the 1980s that used the death penalty as a 
wedge issue to oust justices in California and Tennes-
see, were viewed as outliers by most observers.

But beginning in the 1990s, and accelerating in al-
most every election cycle since, judicial elections have 
become more competitive and contentious, and cam-
paign spending on these elections has skyrocketed. In-
cumbent judges almost never lost their reelection bids 
during the 1980s, but by 2000 their loss rates had risen 
higher than those of congressional and state legislative 
incumbents.3

The harder-edged, more aggressive campaigns of this 
new era were fueled by a flood of campaign contribu-
tions. In the 1989–90 campaign cycle, state supreme 
court candidates raised less than $6 million, but by the 
2007–08 cycle, candidates raised over $45 million for 
their campaigns.4

Just as notable as the explosion in the amount of spend-
ing on state supreme court elections are the twin trans-
formations in how this money is raised and how it is 
spent. Increasingly, the money in judicial elections 
flows not to the campaigns of the candidates, but rather 
to independent expenditure groups, which while they 
have an interest in who wins elections and thus becomes 

3 Melinda Gann Hall and Chris W. Bonneau, Does Quality Matter? 
Challengers in State Supreme Court Elections, 50 Am. J. Pol. Sci. 20, 21 
(2006).

4 James Sample, et al., The New Politics of Judicial Elections, 2000–
2009: Decade of Change at 5 (Charles Hall ed., 2010).http://www.bren-
nancenter.org/content/resource/the_new_politics_of_judicial_elections

“Almost 90 percent 
of state appellate 
court judges must 
regularly be  
re-elected by 
voters.”



SKEWED JUSTICE� 7

a judge deciding cases, have no direct connection to the 
campaigns of the candidates. For example, in the 2011–
12 campaign cycle independent expenditures accounted 
for 43 percent or $24.1 million of the $56.4 million spent 
in judicial elections during the cycle.5

5 Alicia Bannon, et al., The New Politics of Judicial Elections, 2011–
2012 at 5 (Laurie Kinney and Peter Hardin ed., 2013).http://www.
brennancenter.org/sites/default/files/publications/New%20Politics%20
of%20Judicial%20Elections%202012.pdf

A recent spur for this explosive growth in independent 
expenditure spending in state judicial races was the 
U.S. Supreme court’s 2010 decision in Citizens United 
v. Federal Election Commission. Citizens United was the 
most important and publicly controversial campaign 
finance case decided by the U. S. Supreme Court in 
nearly 40 years. It overruled a half a century’s worth of 
federal law by declaring unconstitutional federal pro-
hibitions on corporate electioneering. The Court’s de-
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Figure 2a: Non-Candidate Spending Increases to more than 42% Since 2001
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Citizens United contributed to dramatic increases in in-
dependent expenditures at the federal level by outside 
groups such as Super PACs, 501(c) and 527 organiza-
tions. According to the nonpartisan research organi-
zation Open Secrets, outside spending on independent 
expenditures and electioneering communications 

cision provoked unprecedented outcry for a campaign 
finance case and clearly struck a public nerve. The big-
gest impact of Citizens United continues to be the larg-
er deregulation of independent expenditures by outside 
groups that it has ushered in.
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Figure 2b: Non-Candidate Spending as a Portion of Total Spending
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cent of the total.7 This spending represents an increase 
of over 50 percent compared to election cycle with the 
next highest outside group spending. The majority of 
money spent by the biggest contributors now goes to-
ward independent expenditures rather than candidate 
contributions; 97 percent of the dollars spent by the top 
10 spenders in 2011–12 were independent expenditures.

The flood of independent expenditures after Citizens 
United has not merely made judicial elections more 
expensive. It has transformed how they are conduct-
ed (largely via TV ads), altered their tone (by making 
harsh attacks much more common) and changed the 
substance of the issues addressed (criminal justice is-

7 Ibid., 3–4.

surged suddenly to roughly $87 million in the 2010 fed-
eral elections, the same year Citizens United was decid-
ed. This total represented a nearly sixfold increase from 
the previous off-year federal election in 2006. By the 
2012 presidential election year, outside spending mush-
roomed even further to an unprecedented $439 million, 
a more than fourfold increase over the previous presi-
dential election year.

Independent expenditures 
and the new politics of judicial 
elections
After Citizens United, independent expenditures and 
electioneering in state judicial elections have increased 
just as dramatically. Independent expenditures in these 
state judicial races had already accelerated even before 
Citizens United. For instance, whereas only $2.7 mil-
lion of independent expenditures was spent on state 
supreme court elections in the 2001–02 election cycle, 
by the 2007–08 election cycle, over $12.8 million was 
spent. Available data indicates that this politicization 
has increased even further since Citizens United; the 
2011–12 election cycle saw over $24 million of indepen-
dent expenditures.6

The increase in independent expenditures and elec-
tioneering by outside groups has only accelerated in 
judicial elections since Citizens United. Interest groups 
spent over $15.4 million on state supreme court races 
in the 2011–12 cycle, accounting for more than 27 per-

6 Ibid.
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sues, often in the form of “soft on crime” attacks, are 
now commonplace). In 2012, an estimated $33.7 million 
dollars was spent on TV ads in state supreme court 
elections, with unprecedented levels of independent ex-
penditures and electioneering by outside groups in par-
ticular.8 As is often the case, outside groups delivered 
messages via these ads that were more harshly negative 
than those put forth by the candidates and their cam-
paigns. Forty-four percent of the ads sponsored by out-
side groups were attack ads. In contrast, only 2 percent 
of candidate ads and 11 percent of party-sponsored ads 
were negative in tone.9

8 Ibid., 19–20.

9 Ibid., 22.
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riod from 2010 to 2012, compared to 1995 to 1998.12 In 
a separate article, the authors also found that political 
party contributions and independent expenditures in 
support of state supreme court justices were correlated 
with judicial decisions in favor of the position preferred 
by the party across a wide range of legal issues.13

Public and Judicial Opinion
Moreover, 76 percent of voters believe that campaign 
contributions have at least some influence on judges’ 
decisions and almost 90 percent of voters believe that 
with campaign contributions, interest groups are trying 
to use the courts to shape policy.14 Even worse, judges 
generally agree that money matters in judicial decision 
making. Forty-six percent of judges believe that cam-
paign contributions have at least “a little influence” on 
their decisions, and 56 percent believe “ judges should be 
prohibited from presiding over and ruling in cases when 
one of the sides has given money to their campaign.”15 
Moreover, 80 percent of judges believe that with cam-

12 Joanna Shepherd, Justice at Risk: An Empirical Analysis of Cam-
paign Contributions and Judicial Decisions, American Constitution 
Society for Law and Policy (2013).

13 Michael Kang and Joanna M. Shepherd, The Partisan Foundations of 
Judicial Campaign Finance, 86 S. CAL. L. REV. 1239 (2013).

14 Greenberg Quinlan Rosner Research Inc., Justice at Stake—State 
Judges Frequency Questionnaire 5 (2002), http://www.justiceatstake.
org/files/JASJudgesSurveyResults.pdf

15 Ibid.

Effects

The Influence of Money in 
Judicial Elections
Other Empirical Studies
A large body of empirical evidence now demonstrates 
that money often manages to buy what it wants in judi-
cial elections. Increases in television advertising and in-
dependent expenditures by outside groups in particular, 
raise important concerns about their relationship to ju-
dicial decision making and independence. The authors 
of this study have written extensively about the worri-
some relationship between campaign contributions and 
judicial decision making. In a previous study, Shepherd 
found that contributions from various interest groups 
are associated with increases in the probability that 
judges will vote in favor of the litigants whom those in-
terest groups favor.10 In another study, the authors spe-
cifically analyzed contributions from business groups 
and found that campaign contributions from business 
groups to state supreme court justices were correlated 
with judicial decisions favorable to business interests, 
at least in states with partisan judicial elections.11 Shep-
herd later found that the relationship between business 
contributions and judges’ voting was stronger in the pe-

10 Joanna M. Shepherd, Money, Politics, and Impartial Justice, 58 Duke 
L.J. 623, 670–72 & Tables:7–8 (2009).

11 Michael Kang and Joanna M. Shepherd, The Partisan Price of Jus-
tice: An Empirical Analysis of Campaign Contributions and Judicial 
Decisions, 86 N.Y.U. L. REV. 69 (2011).

“A large body of 
empirical evidence 
now demonstrates 
that money often 
manages to buy 
what it wants in 
judicial elections.”
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“The only answer that is supported by empirical 
evidence is one that, in my view, casts a cloud 
of illegitimacy over the criminal justice system: 
Alabama judges, who are elected in partisan 
proceedings, appear to have succumbed to 
electoral pressures.

—Justice Sotomayor

system “that is supported by empirical evidence is one 
that, in my view, casts a cloud of illegitimacy over the 
criminal justice system: Alabama judges, who are elected 
in partisan proceedings, appear to have succumbed to 
electoral pressures.” 18

How Money in Elections 
Influences Judicial Decisions:  
A Note on Causation
These same concerns regarding rapidly growing levels 
of money in judicial elections and political pressure on 
judges also arise for the recent surge in independent ex-
penditures by outside groups and the television adver-
tising that they fund. The increasing cost of campaign-
ing for state supreme court might affect the politics of 
judicial elections and judicial decisionmaking in at least 
two obvious, important—and troubling—ways.

First, outside groups can get what they want by paying 
for television advertising that helps sympathetic judg-
es win office and thereby shape the ideological com-
position of the state judiciary. Outside groups can first 
determine which candidates are most likely to decide 
cases as the groups prefer and which candidates they 
want to oppose. These outside groups can then fund 
television advertising campaigns that help their favored 
candidates, and attack their opponents, thus helping 
favored candidates win and retain judicial office over 
candidates less sympathetic to the group’s interests. In 
this way, independent expenditures and television ad-

18 Woodward v. Alabama, 571 U. S. 405, 408 (2013).

paign contributions, in-
terest groups are trying 
to use the courts to shape 
policy.16

One jurist who has tak-
en note of the role polit-
ical forces have come to 
play in judicial selection 
is U.S. Supreme Court 
Justice Sonia Sotomayor. 
In Woodward v. Alabama, 
a 2013 case arising from 
an Alabama law giving 
elected trial court judg-
es the power to set aside 
sentencing determinations 
made by juries, includ-
ing the imposition of the 
death penalty, Justice So-
tomayor wrote a powerful 
dissent from the Court’s 

decision not to hear the appeal. Citing a study by the 
Equal Justice Initiative,17 which found that 92 percent of 
the sentences overridden by Alabama judges set aside life 
sentences in favor of the death penalty and that the pro-
portion of death sentences imposed by judicial override 
is elevated in election years, Justice Sotomayor wrote that 
the only explanation for the functioning of the Alabama 

16 Ibid.

17 Equal Justice Initiative, The Death Penalty in Alabama: Judge Over-
ride, at 14, (2013), http://eji.org/files/Override_Report.pdf

Photo by Rick Reinhard
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age of “ judicial temperament” in their campaigns. Thus, 
the best means of paying for a sensationalist attack ad-
vertisement involving a violent, bloody fact pattern may 
be an independent expenditure by an outside group not 
directly connected to the benefitting candidate.

Because this combination of funding and electioneer-
ing techniques is so effective, it should be particularly 
worrisome to those concerned about the influence that 
money in judicial elections can have on judicial decision 
making. These concerns are particularly relevant in ap-
peals arising from criminal cases, in which the liberty 
(and in capital cases, the life) of the defendant, as well 
as the constitutional rights of all residents of the state 
in question, are at stake.

Both judicial candidates and outside groups are well 
aware of the power of attack advertisements that por-
tray judges as “soft on crime.” For example, during a 
2004 West Virginia Supreme Court election, an out-
side group called And for the Sake of the Kids, which 
was funded by Massey Coal Company CEO Don 
Blankenship ran an TV ad alleging that an incumbent 
justice voted to release a “child rapist” and then “agreed 
to let this convicted child rapist work as a janitor in a 
West Virginia school.” Similarly, an ad in a 2012 Loui-
siana Supreme Court race claimed that a candidate had 
“suspended the sentence of a cocaine dealer, of a man 
who killed a state trooper, two more drug dealers, and 
over half the sentence of a child rapist.” Fear-provoking 
advertisements such as these, funded by outside groups 
without public accountability, can swing an election 

vertising help decide judicial elections and shape the 
judiciary in the direction that outside groups prefer.

Second, less obviously, judicial candidates may foresee 
the importance of such independent expenditures and 
TV attacks ads and thus consciously or unconsciously 
bias their decisions in order to insulate themselves from 
such attacks. Judicial candidates may be tempted to 
lean toward the preferred positions of wealthy outside 
groups, either to draw their support or at least avoid 
their opposition in subsequent elections. What is more, 
judicial candidates may want to do what they can to 
decide cases in ways that do not leave them vulnerable 
to campaign attacks through negative TV ads.

Why Independent Expenditure 
Groups Often Feature Criminal 
Justice Issues in Their Ads
This study explores the effect of increasing independent 
expenditures following Citizens United on judicial de-
cision making by examining criminal appeals. Previous 
empirical studies on judicial selection and criminology 
establish that criminal cases are particularly effective 
in motivating voters and more likely to be considered 
by judges with electoral considerations in mind.19 In-
dependent expenditures are more negative overall than 
advertisements by candidates, who prefer not to “go 
negative” if they can avoid doing so. Candidates for ju-
dicial office are frequently concerned about appearing 
aggressively negative, wishing instead to convey an im-

19 See Billy Corriher, Center for American Progress, Criminals And 
Campaign Cash: The Impact Of Judicial Campaign Spending On 
Criminal Defendants, (2013).
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Results

Skewed Justice:  
Empirical Analysis

This study finds that increases in television 
campaign advertising, often funded by independent 
expenditures, are associated with justices voting 
against criminal defendants in ways that call into 
greater question the fundamental fairness of the 
criminal justice system.

and put judges on notice that their judicial careers may 
be at stake each time they consider voting in favor of a 
defendant in a criminal case.

Attack: Candidate Bridget 
McCormack “ fought to protect sexual 
predators”
State: Michigan
Sponsor: State Republican Party

Attack: Candidate Bill O’Neill 
“sympathetic to rapists”
State: Ohio
Sponsor: State Republican Party

Attack: “When he was a district 
attorney, Incumbent Justice David 
Prosser covered up
State: Wisconsin
Sponsor: Greater Wisconsin 
Committee (progressive)

The more TV ads aired during state supreme 
court judicial elections in a state, the less 
likely justices are on average to vote in favor 
of criminal defendants.
Justices in states whose bans on corporate and 
union spending on elections until they were 
struck down by Citizens United were less likely 
on average to vote in favor of criminal defen-
dants than they were before the decision.

Data
To explore whether the increase in TV ads has influ-
enced state supreme court justices’ rulings against crim-
inal defendants, this study compiled data from several 
different sources. First, a team of independent research-
ers from Emory University School of Law collected and 



SKEWED JUSTICE� 15

each state’s ban on corporate and union independent 
expenditures prior to Citizens United, data on individ-
ual judge characteristics, and data about state judicial 
selection and retention methods.

These data were merged with data from the Brennan 
Center for Justice, “Buying Time” project. Since 2000, 
the Brennan Center has collected all available televised 
state supreme court campaign ads that were aired in 
states holding supreme court elections. This data on 
TV ad airings are calculated and prepared by Kantar 
Media/CMAG, which captures satellite data in the na-
tion’s largest media markets. The authors compiled the 
Brennan Center’s data measuring the number of TV ads 
aired during each judicial election from 2008 to 2013.

coded data from almost 3,100 criminal appeals decid-
ed in state supreme courts. Because justices’ votes are 
likely to become fodder for future TV attack ads in 
only the most heinous cases, the researchers examined 
only cases involving certain violent crimes tracked by 
the FBI’s Uniform Crime Reporting Program: murder, 
robbery, violent aggravated assault, and rape and other 
sex crimes. The cases were randomly selected from state 
supreme court published opinions from 2008 to 2013 
from 32 states.20 The researchers coded the individual 
votes from over 470 justices in each of these cases.21 All 
coding went through a two-step quality control pro-
cess; ultimately, over 25 percent of the cases were coded 
by at least 2 researchers to confirm reliability.

The researchers coded whether the justice, sitting as a 
member of a multi-judge appellate panel, voted in favor 
of the criminal defendant on appeal. Following other 
data on judicial decisions, a vote in favor of a defen-
dant is defined as any vote that improves the defen-
dant’s position—whether it is overturning any part of a 
criminal conviction or reducing a defendant’s sentence. 
In addition, the researchers coded data on the offense 
for which the defendant was convicted, the number of 
victims involved in the crime and whether any victims 
were juveniles. The researchers also collected data on 

20 Alabama, Alaska, Arizona, Arkansas, California, Colorado, Con-
necticut, Florida, Georgia, Idaho, Illinois, Iowa, Kansas, Kentucky, 
Louisiana, Maine, Michigan, Minnesota, Mississippi, Missouri, Mon-
tana, New Jersey, North Carolina, Ohio, Oklahoma, Oregon, Pennsyl-
vania, Tennessee, Texas, Virginia, West Virginia, Wisconsin

21 The researchers coded cases from the highest court of criminal 
appeals in Texas and Oklahoma because the supreme courts in those 
states do not hear criminal appeals.

Learn More
To learn more about this report—particularly the data that it draws from—
visit the special reports and collaborations page of the National Institute  
on Money in State Politics (http://www.followthemoney.org/research/ 
collaborations-and-outside-research/). The American Constitution Society 
strongly encourage interested parties to review the data, study the issue  
further, and contribute to and expand the important conversation about  
fair courts.

NIMSP is the only nonpartisan, nonprofit organization revealing the influ-
ence of campaign money on state-level elections and public policy in all 50 
states. The organization encourages transparency and promotes “independent 
investigation of state-level campaign contributions by journalists, academic 
researchers, public-interest groups, government agencies, policymakers, stu-
dents and the public at large.”
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Control variables in the estimations include various 
case, judge and state characteristics that might also in-
fluence judicial voting. Case characteristics include the 
crime for which the defendant was convicted (murder, 
aggravated assault, rape, robbery), the number of vic-
tims, and whether any of the victims were children. 
It also includes a measure of the underlying strength 
of the case. This control variable is important because 
some cases are so strong (or weak) that justices will vote 
in favor of or against the criminal defendant regardless 
of their ideological predisposition or the influence of 
TV ads. To create a measure of case strength, we es-
timate how many of the justices hearing a case would 
be predicted to vote in favor of the defendant based on 
certain quantifiable case and state characteristics. The 
difference between this predicted number and the ac-
tual number of justices voting in favor of the defendant 
provides a measure of case strength—the more justices 
voting in favor of the defendant compared to the pre-
dicted number, the stronger the defendant’s case.

The study also takes into account the justices’ politi-
cal party affiliation to control for the role of ideology 
on justices’ voting in criminal appeals. It includes in-
dicators for retention method for state supreme court 
justices to measure whether the method of reelection 
or reappointment affects judicial voting. All estima-
tions also include state and year fixed effects to capture 

that their general findings remain substantively unchanged when they 
controlled separately for the changes in state law regarding contribu-
tion limits to independent expenditure-only committee. They plan to 
present these analyses in forthcoming academic work.

Methodology
The analysis tests whether the threat of future TV 
attack ads influences justices to cast more “tough-on-
crime” votes. It measures the threat of future attack 
ads in two different ways. First, it uses the number of 
televised campaign ads that aired in the most recent 
supreme court election in each state; this measure as-
sumes that recent airings determine justices’ estimates 
of the likelihood of future attack ads. Figure 5 reports 
states in which TV campaign ads concerned with state 
supreme court elections aired in the years 2008–13. The 
average number of TV campaign ads aired in each state 
per year was 3,650; the minimum was 30 and the max-
imum was 17,830.

The study’s second measure of the threat of future at-
tack ads is the nonexistence or removal of a ban on cor-
porate and union independent expenditures. Prior to 
the Citizens United decision, 23 states had bans on such 
spending. As most TV ads sponsored by interest groups 
are funded by independent expenditures, the availabili-
ty of such spending can dramatically increase the possi-
bility of future TV attack ads. Figure 5 identifies which 
states had a ban on independent expenditures from ei-
ther corporations or both unions and corporations at 
the time of the Citizens United decision. Citizens United 
also may have increased independent expenditures even 
further by opening the door to independent expendi-
ture-only committees, known at the federal level as 
Super PACs, that can receive uncapped contributions 
from their donors.22

22 However, in other analyses not presented here, the authors found 

“The analysis tests 
whether the threat 
of future TV attack 
ads influences 
justices to cast more 
“tough-on-crime” 
votes.”
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Corporate/Union Ban Corporate Ban

States with TV Ads

Figure 5: States with Televised 
Campaign Ads Concerned With 
State Supreme Court Elections 
2008–2013

Figure 6: States with Bans 
on Corporate Independent 
Expenditures Prior to Citizens 
United

States with TV Ads

Corporate/Union Ban Corporate Ban
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Results
The More TV Ads, The Fewer 
Votes in Favor of Defendants
The analyses reveal that TV ads are associated with jus-
tices casting fewer votes in favor of defendants in crim-
inal appeals. The first analysis finds that the more TV 
ads aired during state supreme court judicial elections 
in the state, the less likely justices are to vote in favor of 

systematic differences in the criminal appeals process 
across states and general trends in TV ads. The analysis 
estimates a series of ordinary probit models with t-sta-
tistics computed from standard errors clustered by case.

Figure 7: The Relationship between Televised Campaign Ads 
and Voting in Favor of Criminal Defendants
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bers of televised campaign ads, the expected change in 
the justices’ probability of voting in favor of the crim-
inal defendant if ads increased by 100 percent, hold-
ing all other variables at their mean value. That is, the 
figure shows that in a state that aired only 2,000 ads, 
a doubling of airings would be expected to decrease 
justices’ voting in favor of defendants by 2 percent, or 
change a justice’s vote in 2 percent of cases. However, 
as the number of airings increases, the marginal effect 

Figure 8: The Relationship between Televised Campaign Ads and Voting 
in Favor of Criminal Defendants Across Political Parties
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Notes: The figure reports the 
expected probability of vot-
ing in favor of defendants 
in state/years with and 
without bans on corporate 
independent expenditures, 
holding all other variables 
at their mean.

criminal defendants. The results are statistically signif-
icant across numerous estimations that alter the spec-
ification and include various combinations of control 
variables, ensuring robustness.

To illustrate the results in an intuitive way, Figure 7 
shows the relationship between the number of TV ads 
aired and justices’ likelihood of voting in favor of crim-
inal defendants. The figure reports, for different num-
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Citizens United changed campaign finance most sig-
nificantly in the 23 states that had bans on corporate 
or union independent expenditures prior to the ruling; 
27 states had no such ban and thus were not as affected 
by the Citizens United decision. The analysis empirical-
ly exploits this variation across states and the resulting 
differential effect of the decision to isolate the impact of 
corporate and union independent expenditures in judi-
cial elections on justices’ votes in criminal appeals.

The results from this analysis indicate that unlimit-
ed corporate and union independent expenditures are 
associated with a decrease in justices voting in favor 
of defendants. The results are statistically significant 
across different specifications and with different con-
trol variables. Unlimited independent spending is as-
sociated with, on average, a seven percent decrease in 
justices’ voting in favor of criminal defendants. That is, 
the results predict that, after Citizens United, justices 
would vote differently and against criminal defendants 
in 7 out of 100 cases.

of an increase in TV ads grows. In a state with 10,000 
ads, a doubling of airings would change a justice’s vote 
in 8 percent of cases.

The analysis also explores whether the relationship be-
tween televised campaign ads and judges’ likelihood of 
voting in favor of defendants vary across political par-
ty. As a baseline, Republican justices are, on average, 
slightly less likely to vote in favor of defendants than 
other justices; in this sample, Republican justices voted 
in favor of the defendant in 27 percent of cases but Dem-
ocratic justices voted in favor of defendants in 31 percent 
of cases. However, the analysis indicates that TV ads 
exacerbate this difference. Figure 4 shows that, although 
campaign ads are related to decreases in voting in favor 
of defendants across all parties, the relationship is more 
pronounced for Republican justices. Even starting from 
different baselines, the relationship between campaign 
ads and judicial voting is stronger for Republicans than 
either Democrats or Independents.

Justices Less Likely to Vote  
in Favor of Defendants After 
Citizens United
The analysis also explores whether the U.S. Supreme 
Court’s decision in Citizens United had any impact on 
justices’ votes in criminal appeals. The Court’s decision 
immediately was followed by a dramatic increase in 
both the actual number of TV ads aired during judicial 
elections and the threat of future TV ads. However, 

“The results predict 
that, after Citizens 
United, justices 
would vote 
differently and 
against criminal 
defendants in 7 out 
of 100 cases.”
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Conclusion

In states with more advertising and perhaps more com-
petitive electoral environments, elected judges are more 
likely to be electorally sensitive to being seen as “soft 
on crime” and therefore less sympathetic to criminal 
defendants when they decide criminal appeals. At the 
margin, whether consciously or unconsciously, they 
prefer to avoid a judicial vote in a criminal case that 
can be the basis for attack advertisements funded by 
independent expenditures.

Indeed, the analysis set forth above demonstrates that 
as television advertising in a state goes up, state’s judges 
are more likely to decide criminal appeals against crim-
inal defendants. The analysis also demonstrates that 
Citizens United exacerbated the influence of money in 
judicial elections influence on judicial decision making. 
In the 23 states that had bans on corporate or union 
independent expenditures, Citizens United ’s lifting of 
these bans is associated with a decrease in justices vot-
ing in favor of defendants.

These findings are likely to be only a preview of escalat-
ing trends in judicial campaign finance and elections. 
There has been only one presidential election cycle 
since Citizens United. Outside groups, whether funded 
by corporations, unions and wealthy individuals have 
only begun to professionalize their operations and will 
only grow more sophisticated in the years to come.

“Elected judges are more likely 
to be electorally sensitive to 
being seen as ‘soft on crime’ 
and therefore less sympathetic to 
criminal defendants.”
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