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Name of Panel:  Founding Failures: The Consequences of the Constitution’s 

Original Sin for Our Criminal Legal System 

Date | Time | Location:  March 30, 2021 | 12:30 p.m. to 1:45 p.m. ET | Online 

Brief Description:  

Since its inception, the U.S. Constitution has implicitly and explicitly approved of the institution of 

slavery and the racial caste system it necessitated. That legacy has deeply influenced how our 

nation’s criminal legal system has operated to control and abuse Black bodies—as well as the 

bodies of other People of Color—and destabilize their communities through over-criminalization, 

over-policing, and over-incarceration. Racism is so endemic in our criminal legal system that even 

laws that should protect Black communities, such as those aimed at white supremacist terror, hate 

crimes, and gun violence, ultimately end up disproportionately enforced against the people in 

those communities.  

This discussion explores these issues and considers how restorative justice and other less 

traditional approaches might offer a path toward maintaining public safety without further 

empowering a criminal legal system tainted by a legacy of institutional racism. 

Panelists’ Names and Bios: 

 Russ Feingold, President, American Constitution Society 

 I. Bennett Capers, Professor of Law and Director of Center on Race, Law & Justice, Fordham 

University Law School  

 Seema Gajwani, Special Counsel for Juvenile Justice Reform and Chief of the Restorative 

Justice Program Section, District of Columbia Office of the Attorney General 

 Taja-Nia Henderson, Professor of Law (on leave) and Dean, Rutgers University Graduate 

School-Newark 

 Vincent Warren, Executive Director, Center for Constitutional Rights 

Agenda of Panel:  12:30 p.m. to 1:45 p.m. (1.25 hours of CLE) 

 Introductions / Opening Remarks (5 min) 

 Panel Discussion (45 min) 

 Q&A (25 min) 

Materials for Panel: 

 ELIZABETH HINTON, LESHAE HENDERSON & CINDY REED, VERA INST., AN UNJUST BURDEN: THE 

DISPARATE TREATMENT OF BLACK AMERICANS IN THE CRIMINAL JUSTICE SYSTEM (2018). 

 I. Bennett Capers, Against Prosecutors, 105 CORNELL L. REV. 1561 (2020).  

 Taja-Nia Henderson, Racial Fortuity, Rights Sacrifice, and the Promise of Convergence in Prison and 

Policing Policy, COLUM. J. OF RACE AND L. 14-19 (2012). 

https://www.vera.org/downloads/publications/for-the-record-unjust-burden-racial-disparities.pdf
https://www.vera.org/downloads/publications/for-the-record-unjust-burden-racial-disparities.pdf
https://cornelllawreview.org/2020/09/15/against-prosecutors/
https://scholarship.libraries.rutgers.edu/discovery/delivery/01RUT_INST:ResearchRepository/12643401660004646?l#13643529740004646
https://scholarship.libraries.rutgers.edu/discovery/delivery/01RUT_INST:ResearchRepository/12643401660004646?l#13643529740004646
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 Noa Yachot, Fears Grow that Efforts to Combat U.S. Domestic Terrorism Can Hurt Minorities, 

GUARDIAN (Jan. 26, 2021). 

 Eli Hager, White Terrorism Often Leads to Harsher Punishment for People of Color, MARSHALL 

PROJECT (Jan. 14, 2021). 

 I. INDIA THUSI, OPPORTUNITY AGENDA, TRANSFORMING THE SYSTEM (2016). 

 Adam Serwer, The New Reconstruction, ATLANTIC (Sept. 8, 2020). 

 CTR. FOR CT. INNOVATION, SHRINKING THE FOOTPRINT OF POLICE: 6 IDEAS FOR ENHANCING 

SAFETY (2020). 

 Richard Albert, Time to Update the Language of the Constitution, HILL (June 30, 2020). 

https://www.theguardian.com/us-news/2021/jan/26/push-combat-us-domestic-terrorism-far-right-extremism
https://www.themarshallproject.org/2021/01/14/white-terrorism-often-leads-to-harsher-punishment-for-people-of-color
http://transformingthesystem.org/pdfs/Transforming-The-System-CJReport.pdf
https://www.theatlantic.com/magazine/archive/2020/10/the-next-reconstruction/615475/
https://www.courtinnovation.org/sites/default/files/media/document/2020/Handout_CCI_ShrinkingtheFootprint_07092020.pdf
https://www.courtinnovation.org/sites/default/files/media/document/2020/Handout_CCI_ShrinkingtheFootprint_07092020.pdf
https://thehill.com/opinion/white-house/505071-time-to-update-the-language-of-the-constitution

