
 

 

 

 

 

The Lame Duck Presidency: A Case for Restraint on 

“Midnight” Actions During the Transition Period 

 

By Ryan Patrick Phair 

December 2008 

 

 

 

 

 

 

 

 

 

 

 
All expressions of opinion are those of the author or authors. 

The American Constitution Society (ACS) takes no position on specific legal or policy initiatives. 



 

1  

 

 

 The Lame Duck Presidency: A Case for Restraint on “Midnight” Actions 

During the Transition Period 
 

By Ryan Patrick Phair

 

 

The election of Senator Barack Obama as the 44
th

 President of the United States marks 

the beginning of a unique transition period under our system of government in which an 

outgoing administration slowly hands over the reins of power to its successor.  At his first post-

election press conference, President-elect Obama, like many of his predecessors, made clear that 

the United States ―has only one government and one President at a time.‖
1
 While this is 

unquestionably the right message to convey, the reality is not quite so clear.  As soon as the 

election is over, the nation and the international community typically view the outgoing 

President as a ―lame duck‖ who no longer represents the popular will.  Consequently, they begin 

to look to the incoming President for leadership even though he will not officially assume power 

until inauguration day.  As a result of this dynamic, there is often a potential clash between the 

prerogatives of the President-elect and the residual powers of the outgoing President, especially 

when the election produces a shift in control of the White House from one party to another. 

 

The most significant potential conflict arises when a lame-duck President attempts to tie 

the hands of his successor by engaging in ―midnight‖ actions.  Ever since a defeated President 

John Adams and a Federalist majority in Congress famously unleashed a blizzard of legislation, 

treaties and judicial appointments during the lame-duck period before Thomas Jefferson assumed 

the presidency,
 
history has offered many examples of lame-duck Presidents engaging in 

―midnight‖ actions during the transition period in order to tie their successors‘ hands.  Such 

actions by an outgoing President are typically designed to ―protect his policies or 

accomplishments from being reversed or undermined‖ and to ―create obstacles to prevent his 

successor from too quickly achieving political and policy success.‖
2
 

 

The last inter-party transition of this nature was the 2000 transition from President 

William J. Clinton to President George W. Bush.  At the time, it was President-elect Bush‘s view 

that the prerogatives of the incoming President should be respected.  On the campaign trail, then-

Governor Bush had warned President Clinton not to tie the hands of his successor on the Anti-

Ballistic Missile Treaty with Russia.
3
  During the transition period, when rumors were spreading 

that President Clinton might travel to Pyongyang to negotiate a last-minute deal with North 

Korea, Republican leaders in Congress wrote to President Clinton to insist that he ―respect the 

prerogatives of the new administration‖ and to urge him not to attempt ―to bind [the] nation and 

the incoming administration to a new policy toward North Korea‖ in the waning days of his 

administration.
4
  The Bush transition team let it be known that they concurred in this sentiment.

5
 

Ultimately, President Clinton deferred and did not attempt to close a deal with North Korea. 

 

                                                 

 The author is a Washington, D.C. attorney. 

1
 Dan Balz & Shailagh Murray, President-Elect Meets the Press, Cautiously, Wash. Post, Nov. 8, 2008, at A1. 

2
 Jack M. Beerman & William P. Marshall, The Constitutional Law of Presidential Transitions, 84 N.C. L. Rev. 

1253, 1255 (May 2006). 
3
 See Naftali Bendavid, Clinton, Putin Quickly Get Down to Business, Chi. Trib., June 4, 2000, at 3; Transcript of 

News Conference by Texas Governor George W. Bush at National Press Club, 2000 WL 668092 (May 23, 2000). 
4
 See Ivo H. Daalder & James M. Lindsay, Lame-Duck Diplomacy, 24 Wash. Q. 15 (Summer 2001). 
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The Bush administration took a similar view with respect to midnight regulations issued 

by the outgoing Clinton administration in its final days in office.  The most controversial of these 

regulations was a workplace ergonomics rule finalized just four days before President-elect Bush 

was inaugurated.  This move prompted Republican Senator Don Nickles to introduce an 

expedited disapproval resolution in the Senate under the Congressional Review Act of 1996, 

charging that ―the Clinton administration showed contempt of Congress and contempt of the new 

administration by trying to jam through [such an] enormously complex, burdensome, and 

expensive regulation with 4 days left in their administration.‖
6
  The disapproval resolution easily 

passed the Republican-controlled Congress, and President Bush signed it into law.  In his very 

first signing statement, President Bush lauded the resolution as ―a good and proper use of the Act 

because the different branches of our Government need to be held accountable.‖
7
 

 

This Issue Brief examines the ―midnight‖ action phenomenon in the context of the 

current Bush-Obama transition.  Although it might be widely assumed that a lame-duck 

President may fully exercise all the levers of executive power available to him until the very 

moment he leaves office, Part I argues that there are significant constitutional constraints upon 

unilateral, otherwise avoidable actions by lame-duck Presidents during the transition period that 

would significantly tie the hands of an incoming administration.  Part II then turns to a 

discussion of how President Bush has attempted to tie President-elect Obama‘s hands in 

connection with the ongoing war in Iraq and an analysis of the applicable constitutional 

constraints.  Part III surveys the midnight regulations currently being promulgated by the Bush 

administration, assesses the pertinent constraints upon such actions, and suggests options that 

may be available to Congress to rescind them.  The Issue Brief concludes by urging the Bush 

administration to exercise restraint and to be mindful of both its constitutional duties and its 

previously-stated positions on the prerogatives of the incoming President during the transition 

period. 

 

I. The Constitutional Constraints on the Lame Duck Presidency  

 

Unlike many countries, particularly in Europe, where a change in executive 

administration is accomplished in a very short period,
8
 the transition between U.S. Presidents in 

the modern era takes two and a half months.  This is a product of the gap between the November 

election date set by Congress and the January 20
th

 inauguration date enshrined in the Twentieth 

Amendment to the Constitution.
9
  By setting the election date so far in advance of the 

inauguration, Congress created the transition period and, with it, a constitutional conundrum: 

 

The outgoing President retains all the formal legal powers of the 

presidency, yet his last electoral success is four years removed and 

his political capital is at low ebb.  The incoming President, in 

                                                 
6
 S.J. Res. 6, 107

th
 Cong., 147 Cong. Rec. S1880-81 (Mar. 6, 2001) (statement of Sen. Nickles). 

7
 Statement on Signing Legislation to Repeal Federal Ergonomics Regulations, 37 Weekly Comp. Pres. Doc. 477 

(Mar. 20, 2001). 
8
 Nancy Amoury Combs, Carter, Reagan, and Khomeini: Presidential Transitions and International Law, 52 

Hastings L.J. 303, 329 (2001). 
9
 The Constitution originally set March 4

th
 as the inauguration date as a matter of tradition, but the Twentieth 

Amendment moved it up to the current January 20
th

 date.  See Beerman & Marshall, supra note 2 at 1260. The 

Constitution does not specify an election date, but rather leaves it to Congress, which mandated the nationally 

uniform date of the First Tuesday after the first Monday in November in 1845.  3 U.S.C. § 1 (2000).   
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contrast, enjoys an electoral mandate and enormous political 

influence but has no formal control over the reins of government.  

During transitions, in short, there is no relationship between power, 

accountability, and electoral support that are normally hallmarks of 

the democratic process.
10

 

 

As a result, some have argued that Congress could—and should—eliminate the transition period 

altogether by simply setting a January election date.
11

  While the merits of this proposal are 

beyond the scope of this Issue Brief, the fact that an extended transition period and a prolonged 

lame-duck presidency is not prescribed by the Constitution is significant insofar as it undermines 

the conventional wisdom—often voiced by lame-duck presidents—that the Term Clause 

explicitly contemplates a ―Term of four Years‖ and, ipso facto, a lame-duck President is free to 

exercise the full panoply of executive powers until the moment he leaves office.  If an extended 

transition period were constitutionally prescribed, it would perhaps be correct to infer that the 

Framers contemplated the exercise of such powers.  But it is not, and there are compelling 

arguments that the Constitution imposes ―substantial and significant obligations on Presidents 

during the transition between administrations.‖
12

 

 

The principal constraint on the actions of lame-duck Presidents during the transition 

period is imposed by the Constitution‘s Oath and Take Care Clauses.  The Oath Clause requires 

that the President solemnly swear or affirm that he ―will faithfully execute the Office of 

President of the United States, and will to the best of [his] Ability, preserve, protect, and defend 

the Constitution of the United States.‖
13

  The Take Care Clause requires the President to ―take 

Care that the laws be faithfully executed.‖
14

  Both are framed not only as affirmative duties but 

also as constraints upon executive action.   

 

  The inclusion of a special presidential oath in the Constitution reflects the Framers‘ 

deep sense of honor, their belief in a higher calling and greater good, and their commitment to a 

larger national interest above their own personal desires or political ambitions.
15

  The Framers 

expected that the President would not act solely on the basis of his subjective judgment regarding 

what may be in the best long-term interests of the country, but rather in accordance with some 

larger, objective national interest.
16

  This overarching presidential duty extends into the future, 

even beyond a President‘s own term in office, and ―the most obvious direction for that 

responsibility to be exercised is towards the next President.‖
17

 Accordingly, when the Oath 

Clause is read as a whole, it imposes important duties upon lame-duck Presidents and creates a 

                                                 
10

 Beerman & Marshall, supra note 2, at 1254. 
11

 See Sanford Levinson, Presidential Elections and Constitutional Stupidities, 12 Const. Comment. 183, 184 

(Summer 1995). 
12

 Beerman & Marshall, supra note 2, at 1256. 
13

 U.S. Const. art. II, § 1. 
14

 U.S. Const. art. II, § 3. 
15

 See Michael Stokes Paulsen, The Most Dangerous Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 

217, 257 (1994) (―The modern mind tends to downgrade the founding generation's high regard for oaths as solemn 

promises before God. The Oath Clause had a profound, almost covenantal, significance for the framers – a 

significance that may be difficult for some fully to understand and appreciate today.‖).  
16

 Indeed, the Framers specifically rejected an earlier formulation of the oath that would have required the President 

to carry out his duties to the best of his subjective judgment.  See Robert F. Blomquist, The Presidential Oath, the 

American National Interest and a Call for Presiprudence, 73 UMKC L. Rev. 1, 6 (2004). 
17

 Beerman & Marshall, supra note 2, at 1275-76. 
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significant constraint upon their actions during the transition period.  As one scholar has noted, 

―the prescribed oath can be . . . a vital restraint on our Presidents even when, as in the case of 

Lincoln, they are constrained by reasons of state to apply Caesarian remedies. It is a self-

restraint, to be sure, but a restraint certainly as important as impeachment or the threat of 

electoral defeat.‖
18

  

 

The inclusion of the term ―faithfully‖ in both the Oath and Take Care Clauses also 

suggests an important element of good faith in the President‘s exercise of power, imposing a 

duty to the office itself and a constraint upon any actions undertaken in bad faith that would 

undermine the institutional interests of the presidency or the long-term interests of the country.
19

  

While there is room for disagreement as to what actions may be so constrained, and a lame-duck 

President is likely only answerable to himself and historians,
20

 a strong argument can be made 

that a lame-duck President has a constitutional duty to avoid taking any unilateral, otherwise 

avoidable actions during the transition period that would significantly tie the hands of an 

incoming administration in many circumstances.  The circumstances giving rise to such a duty 

would likely depend on consideration of five key factors: 

 

1. Whether the proposed policy or course of action is a unilateral exercise of 

executive power that is unchecked or opposed by Congress; 

2. The extent to which the proposed policy or course of action would bind or tie the 

hands of the President-elect against his wishes, including whether the President-

elect could undo the action and, if so, how difficult it would be to accomplish; 

3. The extent to which the proposed policy or course of action is avoidable; 

4. The extent to which the proposed policy or course of action represents the popular 

will, taking into account the lame-duck President‘s popular support; the salience 

of the issue in the election; and the degree to which voters can be fairly deemed to 

have passed judgment on it; and 

5. The institutional interests of the presidency and the best interests of the country. 

 

For any proposed course of action, if sufficient concerns are present with respect to each of these 

considerations, a strong argument can be made that a lame-duck President has a constitutional 

duty to exercise restraint and avoid taking action without the concurrence of the President-elect.  

This is not to say that a lame-duck President need abandon his own agenda before his term is up, 

or that he is required to begin implementing the policies of his successor.  It is to say that there 

are some circumstances that give rise to a constitutional duty to avoid taking certain types of 

                                                 
18

  Matthew A. Pauley, I Do Solemnly Swear: The President's Constitutional Oath 243 (1999). 
19

 See Beerman & Marshall, supra note 2, at 1254 (―Both Presidents, having achieved the highest level of public 

service, should be expected to act in the best long-term interests of the United States.‖); Blomquist, supra note 16, at 

52 (―The presidential oath is properly understood as the constitutional keystone of the American Republic: it 

commands the President of the United States to preserve, protect and defend, as well as articulate, pursue, and 

achieve, the legal embodiment of the American national interest.‖). 
20

 See Beerman & Marshall, supra note 2, at 1270 (―There are no cases addressing presidential duties and 

obligations with respect to transition, and even if a legal dispute developed, it is likely that a court would find it non-

justiciable.‖). 



 

5  

 

 

action during the transition period.  Simply put, the American people ―should be able to trust the 

President to behave with honor and good judgment at the end of the term.‖
21

 

 

This interpretation of the Oath and Take Care Clauses is reinforced by the structure of the 

Constitution.  The foundation of executive power under our democratic Constitution is the 

Framer‘s belief in the President‘s accountability to the people.
22

 Yet, since a lame-duck President 

knows his term is coming to an end and that he would never have to face the judgment of the 

people again, he is almost entirely unaccountable to anyone but himself during the transition 

period.
23

  Consequently, as Sanford Levinson has observed, there is ―something profoundly 

troubling‖ about allowing lame-duck Presidents ―to continue to exercise the prerogatives of what 

is usually called the ‗most powerful political office in the world‘‖ during the transition period.
24

   

 

This concern is magnified where, as here, the lame-duck President‘s popularity rating is 

at a historic low and the President-elect of an opposing party has won a decisive electoral victory 

by tying the policies of his opponent to those of the outgoing President.  In such circumstances, 

the lame-duck President can no longer be said to represent the will of the people.
25

  Any attempt 

by the lame-duck President to then initiate unilateral and avoidable action during the transition 

period in order to significantly tie the hands of his recently elected successor would, therefore, 

present a very serious affront to the notion of democratic government enshrined in our 

Constitution.
26

  Accordingly, if the Constitution is properly interpreted in light of its underlying 

democratic purposes (as Justice Breyer and others have argued),
27

 then the Oath and Take Care 

Clauses should be construed as constraints on the aforementioned types of actions by lame-duck 

Presidents. 

 

As Justice Jackson famously recognized, a President‘s executive powers ―are not fixed 

but fluctuate‖ under our Constitution.
28

  For example, under Justice Jackson‘s tri-partite 

framework, a President‘s inherent executive power depends on the degree to which Congress has 

expressed opposition to the executive action in question.  Applying similar logic, it may be 

argued that a President‘s executive powers also fluctuate depending on the degree to which he 

can be considered a representative of and accountable to the people.  During the transition 

period, his power would thus be at its lowest ebb.  Although he continues to serve out his term 

and retains executive authority, his powers are necessarily limited and may even be thought of as 

those of a quasi-caretaker responsible mainly for preparing the way for the incoming 

                                                 
21

 Jack Beerman, Presidential Power in Transitions, 83 B.U. L. Rev. 947, 948 (2003).   
22 

For a sampling of the extensive literature on this point, see, e.g., Elena Kagan, Presidential Administration, 114 

Harv. L. Rev. 2245, 2331-37 (2001); Steven G. Calabresi, Some Normative Arguments for the Unitary Executive, 48 

Ark. L. Rev. 23, 58-70 (1994); Lawrence Lessig & Cass R. Sunstein, The President and the Administration, 94 

Colum. L. Rev. 1, 102-03 (1994). 
23

 See William G. Howell & Kenneth R. Mayer, The Last One Hundred Days, 35 Pres. Stud. Q. 533 (2005). 
24

 Levinson, supra note 11, at 184-85. 
25

 A similar concern underlies the Twentieth Amendment, which moved up both the date that the new Congress 

begins and the inauguration date in order to partially ameliorate the lame-duck problem.  See John Copeland Nagle, 

A Twentieth Amendment Parable, 72 N.Y.U. L. Rev. 470 (1997). 
26

 See Combs, supra note 8, at 330. 
27

 See Stephen Breyer, Active Liberty: Interpreting Our Democratic Constitution 5 (2005) (―My thesis is that courts 

should take a greater account of the Constitution's democratic nature when they interpret constitutional and statutory 

texts.‖).  See also Stephen Breyer, Our Democratic Constitution, 77 N.Y.U. L. Rev. 245, 246 (2002); John Hart Ely, 

Democracy and Distrust: A Theory of Judicial Review (1980). 
28

 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952) (Jackson, J., concurring). 
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administration.
29

  If immediate action is both necessary and unavoidable, then whatever residual 

power he continues to retain may be fully exercised, but it may be thought to depend in most 

non-emergency situations on the extent to which the President-elect (and perhaps Congress) has 

expressed support or opposition.  If he secures the President-elect‘s consent, as many lame-duck 

Presidents have done in the past, then the democratic and accountability concerns are mitigated 

and he may undertake action without violating his constitutional duties.  If not, there is a strong 

argument that the Oath and Take Care Clauses, interpreted in light of the democratic principles 

underlying the Constitution, impose significant constitutional constraints upon his actions. 

 

Indeed, the degree to which a President‘s exercise of executive power is constrained may 

be imagined along a continuum from the start of his term until the end.  In the first 100 days, the 

newly elected President‘s power is at its apex, particularly when he is acting to implement a 

major campaign pledge, because this is the time when he best represents the public will. As his 

term goes on, he continues to exercise such power, but it may diminish ever so slightly over time 

until the election of his successor renders him a lame duck.  At that point, with ―his last electoral 

success … four years removed and his political capital … at a low ebb,‖
30

 a lame-duck 

President‘s executive powers may be like ―a large balloon with a slow leak.‖
31

  The balloon ―is 

ineluctably shrinking with each passing week‖ and, ―[b]y the end of the year, he will have lost 

the attention of the permanent government and can accomplish very little.‖
32

 

 

In short, a lame-duck President‘s duty to carry out his constitutional responsibilities in 

good faith and in the best long-term interests of the nation should be interpreted to mean that he 

generally should not take any unilateral and avoidable action during the transition period that 

would significantly tie the hands of a successor without first securing the concurrence of the 

President-elect.  By interpreting the Oath and Take Care Clauses in this manner, the democratic 

and accountability concerns underlying our Constitution are properly respected. 

 

II. The Bush Administration‘s Negotiation of the Iraqi Accord 

 

A. The Constitutional Constraints on a Lame Duck President‘s Ability to Enter into 

Binding International Agreements during the Transition Period 

 

The area in which a lame-duck President is most constitutionally constrained during the 

transition period under the interpretation of the Oath and Take Care Clauses presented above is 

in the realm of international affairs.
 33

 Our Constitution contemplates that the President is the 

single authoritative voice and representative of the United States with respect to foreign and 

international affairs, and a lame-duck President is often confronted with such issues during the 

transition period.  Yet, whether we like it or not, ―other nations begin to look to the President-

elect rather than the incumbent President for leadership‖ during this period, which can create 

significant difficulties in the conduct of foreign policy.
34

  

                                                 
29

 See, e.g., Laurin L. Henry, Presidential Transitions 3 (1960) (characterizing lame-duck Presidents as ―caretaker[s] 

of the national estate with limited ability and willingness to make commitments‖ during the transition period). 
30

 Beerman & Marshall, supra note 2, at 1254. 
31

 James P. Pfiffner, The Strategic Presidency: Hitting the Ground Running 5-6 (1996) 
32

 Id. 
33

 See, e.g., Beerman & Marshall, supra note 2, at 1280-84; Combs, supra note 8, at 329-335.  But see Daalder & 

Lindsay, supra note 4, at 26-30. 
34

 See Beerman & Marshall, supra note 2, at 1281. 
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A lame-duck President who enters into a binding international agreement obligates the 

United States as a matter of international law to fulfill the duties contained therein, which are 

binding on subsequent administrations.
35

  If an incoming President subsequently ignores or 

attempts to undermine the agreement, he may render the United States in breach of international 

law.  Alternatively, if the incoming President is placed in the awkward position of having to 

work with, or perhaps around, a policy that he opposed and campaigned against, it may prove 

embarrassing to the United States in the international community.
36

 Such abrupt changes in 

foreign policy ―do great damage to the country‘s ability to advance its interests 

internationally.‖
37

  For this reason, with very few and limited exceptions, the Oath and Take Care 

Clauses impose a significant constitutional constraint on a lame-duck President‘s authority to 

bind his successor to international agreements.
38

  

 

Consequently, a lame-duck President should exercise restraint and act with great caution 

when contemplating any unilateral, otherwise avoidable action that would bind the United States 

to an international agreement.  Indeed, as a matter of historical practice, lame-duck Presidents 

―usually steer clear of significant or controversial international issues; or, at the least, they seek 

their successors‘ concurrence or commitment as to the course to pursue.‖
39

 For example, 

President Clinton ultimately chose not to pursue a potential arms deal with North Korea when it 

became clear that incoming President George W. Bush did not concur.  If action is nonetheless 

deemed necessary and unavoidable, then a lame-duck President often attempts to seek the 

President-elect‘s concurrence before acting in order to ensure legitimacy, continuity, and 

accountability.  For example, a lame-duck President George H.W. Bush signed the Strategic 

Arms Reduction Talks (START) II agreement and bombed Iraq in retaliation for Saddam 

Hussein‘s violations of the 1991 U.N. cease-fire resolutions, but he did so only with President-

elect Clinton‘s concurrence.
40

  This historical practice of either avoiding unnecessary 

international entanglements or seeking the President-elect‘s concurrence is reinforced by the age-

old American adage that ―politics stops at the water‘s edge.‖
41

 
 

 There are nonetheless several examples in recent American history of lame-duck 

Presidents binding the United States to significant international commitments during the final 

hours of their presidency without the concurrence of the President-elect.  The most well known 

example is President Carter‘s decision on his last day in office to bind the United States to the 

Algiers Declaration, an international treaty containing a number of significant U.S. political and 

financial commitments arising out of the Iranian hostage crisis, against the wishes of President 

Reagan.  Similarly, despite incoming President Clinton‘s reservations, President George H.W. 

Bush sent 30,000 U.S. troops to Somalia and tried to seal the Uruguay round trade negotiations 

in the waning hours of his presidency.  Finally, during the last inter-party transition, President 

Clinton signed the Rome Statute of the International Criminal Court a few weeks before the end 

                                                 
35

 See Combs, supra note 8, at 333. 
36

 Id. at 333-34; Beerman & Marshall, supra note 2, at 1282. The Bush administration‘s ―unsigning‖ of the Rome 

Statute of the International Criminal Court, previously signed by President Clinton, illustrates this problem. 
37

 Beerman & Marshall, supra note 2, at 1281. 
38

 Id. at 1280-83.  See also John Copeland Nagle, The Lame Ducks of Marbury, 20 Const. Comment. 317, 340 

(Summer 2003). (―My proposal, then, is that lame ducks should be denied the power to take any irrevocable acts.  

The… signing of binding international obligations fall within this category.‖). 
39

 See Combs, supra note 8, at 334-35. 
40

 See Daalder & Lindsay, supra note 4, at 23-24. 
41

 See Combs, supra note 8, at 334-35. 
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of his term over the objections of President-elect George W. Bush, prompting then-Senate 

Foreign Relations Chairman Jesse Helms to decry the action as ―a blatant attempt by a lame-

duck president to tie the hands of his successor.‖
42

 

 

B. The Status of Forces and Strategic Framework Agreements with Iraq 

 

A significant source of controversy in the current transition period is the Bush 

administration‘s attempt to secure a comprehensive bilateral accord with the government of Iraq 

that would govern U.S. policy in Iraq going forward. On November 26, 2007, President Bush 

and Iraqi Prime Minister Nouri al Maliki signed a Declaration of Principles, which envisioned a 

long-term relationship and mutual cooperation between the two countries on political, economic, 

cultural, and security issues for ―coming generations.‖
43

  As part of the agreement, the Iraqi 

government undertook to request the extension of the United Nations mandate authorizing the 

use of multi-national and U.S. forces in Iraq in exchange for the removal of the U.N. designation 

of Iraq as a threat to international peace and security, thereby restoring full sovereignty to Iraq 

under international law.  With this change in sovereign status, the parties began negotiations on a 

bilateral agreement implementing the general principles outlined in the Declaration. 

 

As negotiations progressed, the Bush administration announced that there would be two 

agreements: (1) a Status of Forces Agreement (SOFA) providing the legal basis for the continued 

presence and operation of U.S. forces in Iraq once the final U.N. mandate expired on December 

31, 2008, and (2) a comprehensive Strategic Framework Agreement governing nearly every 

aspect of future U.S. policy in Iraq.  Despite repeated requests from Congress, however, the Bush 

administration refused to share its negotiating draft with congressional committees, even on a 

confidential basis, and flatly dismissed the need for any ―formal input‖ from Congress.
44

 

 

As a result, the Bush Administration‘s secretive negotiation of these comprehensive, 

long-term agreements regarding the future of U.S. policy in Iraq has been criticized as an 

unconstitutional attempt to avoid congressional review in order to tie the hands of the incoming 

President.  Indeed, Representative Bill Delahunt, the Chairman of the House Subcommittee on 

International Organizations, Human Rights and Oversight of the Foreign Affairs Committee, 

held no fewer than eight hearings in which extensive testimony was offered by prominent 

scholars regarding the Bush administration‘s unilateral approach.
45

 In these hearings, 

Congressman Delahunt reported that the Iraqi foreign minister had advised him that the Bush 

administration was deliberately attempting to craft language to avoid congressional review.
46

 As 

a result, he repeatedly condemned the Bush administration‘s unilateral actions and urged the 

administration to explore the Iraqi-supported option of temporarily extending the U.N. mandate 

out of respect for the prerogatives of the incoming President.
 
  

 

                                                 
42

 See Combs, supra note 8, at 429. 
43

 See Declaration of Principles for a Long-Term Relationship of Cooperation and Friendship Between the Republic 

of Iraq and the United States of American (Nov. 26, 2007) (available at http://www.whitehouse.gov/infocus/iraq/). 
44

 See Harold Myerson, Bush‟s Next Preemptive Strike, Wash. Post, Nov. 29, 2007.  
45

 See Background Memorandum from Chairman Bill Delahunt to Committee Members, Renewing the United 

Nations Mandate for Iraq: Plans and Prospects: Hearing Before the H. Subcomm. on Int‘l Orgs., Human Rights, and 

Oversight of H. Comm. on Foreign Affairs, 110
th

 Cong. (available at http://foreignaffairs.house.gov/sub_ 

oversight.asp) [hereinafter Nov. 19, 2008 House Hearings on Iraq Accord]. 
46

 See Nov. 19, 2008 House Hearings on Iraq Accord, supra note 45, at 39 (statement of Rep. Delahunt). 
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This emerging chorus of criticism made the Bush administration‘s negotiation of the Iraqi 

accord a prominent issue in the presidential campaign.  On December 6, 2007, Senator Hillary 

Rodham Clinton introduced the Congressional Oversight of Iraq Agreements Act of 2007, which 

prohibited the use of funds to carry out any accord that was ―not a treaty approved by two-thirds 

of the Senate under Article II of the Constitution or authorized by legislation passed by both 

houses of Congress.‖
47

  Then-Senator Obama signed on as a co-sponsor and expressed concern 

that the Bush administration ―in a weakened state politically – ends up trying to rush an 

agreement that in some ways might be binding on the next administration.‖
48

  To address this 

concern, Senator Obama insisted that the Bush administration ―submit the agreement to 

Congress or allow the next administration to negotiate an agreement that has bipartisan support 

here at home[.]‖
49

  Since even the nascent Iraqi government believed it necessary to present the 

agreement to the Iraqi parliament for approval pursuant to the Iraqi constitution, the Obama 

campaign repeatedly noted the irony of the Bush administration‘s refusal to do the same.
50

 

 

As the U.S. presidential election drew near, the Bush administration stepped up pressure 

on the Iraqis to sign the accord before the expiration of the U.N. mandate on December 31, 2008, 

prompting senior congressional leaders, including the Chairmen and Ranking Members of the 

Foreign Relations and Armed Services Committees, to express concern that President Bush was 

rushing the negotiations to try to tie his successor‘s hands.
51

  Indeed, the Bush administration 

warned the Iraqi government of ―real consequences‖ if they did not agree to its demands,
52

 

including immediate withdrawal of all U.S. troops from Iraq; the suspension of U.S. efforts to 

protect Iraqi borders, shipping and waterways, and air traffic control systems; the end of all vital 

services provided to the Iraqi people by U.S. forces; and the loss of $6.3 billion in aid for 

construction, security forces and economic activity and another $10 billion per year in foreign 

military sales.
53

 Although Prime Minister Maliki advocated the alternative of seeking a 

temporary extension of the U.N. mandate, the Bush administration threatened to veto any Iraqi 

extension request in the U.N. Security Council.
54

  As a result, the Iraqi Vice-President and other 

senior Iraqi officials complained that the Bush administration‘s threats were tantamount to 

political blackmail.
55

 

 

Ultimately, however, the Iraqis bowed to the pressure.  The Iraqi Cabinet approved the 

accord on November 16, 2008, and U.S. Ambassador Ryan Crocker and Iraqi Foreign Minister 

Hoshyar Zebari signed it the next day.  After ten days of tense and often bitter negotiation, the 
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Iraqi parliament narrowly approved the accord on November 27, 2008, although 77 members 

were not even present for the vote.  To secure Sunni support, the Iraqi government was forced to 

agree to hold a national referendum on the accord by July 30, 2009.  Nonetheless, the U.S. and 

Iraqi governments have maintained that the accord will enter into force on January 1, 2009 

without regard to the referendum or other lingering questions. 

 

C. The Constitutional Constraints on the Bush Administration‘s Actions 

 

 The Bush administration‘s negotiation and signing of the Iraqi accord is a classic case of 

when a lame-duck President should have exercised restraint.  Instead of recognizing the 

prerogative of President-elect Obama to set the future of Iraq policy on his own terms, the Bush 

administration brought extraordinary pressure to bear on the Iraqis to sign the accord before 

President-elect Obama‘s inauguration in order to declare ―mission accomplished‖ and 

significantly tie President Obama‘s hands going forward.  If the Bush administration had been 

mindful of its previously-stated positions and given due consideration to each of the factors 

outlined in Part I above, however, it would have been clear that it had a constitutional duty to 

avoid taking this type of unilateral action during the transition period against the wishes of the 

President-elect, Congress, and the American people. 

  

First, the Bush administration‘s actions were a unilateral exercise of executive power that 

was unchecked by Congress.  Indeed, as Professors Oona Hathaway and Bruce Ackerman have 

persuasively argued, the accord is independently unconstitutional insofar as the Bush 

administration has refused to submit it for approval by the Congress either as a congressional-

executive agreement (requiring the approval of a majority of both houses of Congress) or as an 

Article II treaty (requiring the approval of two-thirds of the Senate).
56

  While the Bush 

administration maintains that it has inherent executive power to conclude the agreement as a 

―sole executive agreement,‖ the Iraqi accord goes far beyond the limited nature of previous 

SOFAs and historic limits on the President‘s authority to make such commitments without 

congressional approval.
57

  For example, the accord appears to transfer operational control over 

U.S. forces in Iraq to a joint U.S.-Iraq military committee and require advance notification and 

permission from the Iraqis for all U.S. military operations.
58

  Although the U.S. has occasionally 

subjected its forces to foreign control for peacekeeping operations, the Iraqi accord marks the 

first time that a President has ever unilaterally handed over control of U.S. troops in this manner 

without congressional approval.
59

  

  

The consequences of the Bush administration‘s evasion of congressional review will be 

borne by President-elect Obama as soon as he assumes office.  Pursuant to Article 30, the Bush 

administration must exchange diplomatic notes with the Iraqis confirming that all necessary legal 

                                                 
56
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steps have been undertaken to bring the accord into force under the U.S. Constitution.  The 

legislation President-elect Obama co-sponsored as a Senator, however, explicitly states that any 

Iraqi accord that was not subject to congressional review ―does not have the force of law.‖
60

 In 

addition, without congressional approval, there will no longer be any domestic legal authority to 

engage in military operations in Iraq after December 31, 2008.
61

  The Bush administration relies 

principally on H.J. Res. 114 as the grant of such authority,
62

 but this authorization will expire 

with the termination of the U.N. mandate and the express recognition in the Preamble that Iraq 

no longer poses a threat to international peace and security.
63

 As a result, on January 1, 2009, 

Chairman Delahunt has observed that we will be in ―legal limbo, with our troops dependent on 

an invalid agreement … as they undertake combat missions with no constitutional authority,‖
64

 

which only serves to underscore why the Bush administration should have exercised restraint. 

 

 Second, the Iraqi accord, by its very nature, will significantly tie President-elect Obama‘s 

hands going forward.  If it was properly enacted, the U.S. would be bound as a matter of 

international law to a comprehensive, long-term agreement governing nearly every aspect of 

future U.S. policy in Iraq and containing numerous military, political, diplomatic, economic and 

cultural commitments.  Moreover, it would be very difficult, if not politically impossible, for the 

President-elect Obama to undo.  The accord may not be terminated for one year and cannot be 

amended without securing the official written agreement of the Iraqi government.  For this and 

other reasons, Professor Hathway has testified that the accord ―undermines the constitutional 

powers of President-elect Obama.‖
65

 

 

 The Bush administration‘s frantic attempt to secure final approval of the accord before 

President-elect Obama assumes office will also saddle the incoming President with ―a messy, 

complicated, and unstable situation in Iraq.‖
66

  The most significant source of potential difficulty 

is the national referendum, which interjected ―a potentially dangerous political wild card‖ into 

U.S.-Iraqi relations, especially since it would occur around the time of next year‘s national 

elections in Iraq.
67

  In addition, Rep. Ike Skelton, the Chairman of the House Armed Services 

Committee, has said that he is ―troubled by vague language in the agreement that will likely 

cause misunderstandings and conflict between the U.S. and Iraq in the future.‖
68

 For example, 

there are significant discrepancies between the English and Arabic versions of the accord on 

several key issues.
69

  The two parties also have drastically different interpretations of several key 

provisions, such as those requiring advance notification of U.S. military operations, prohibiting 

the U.S. from launching an attack on another country from Iraq, and providing for Iraqi legal 

jurisdiction over American troops and military contractors, all of which were left deliberately 
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ambiguous to avoid media scrutiny and the exposure of such disputes before the parliamentary 

vote.
70

   

 

 Third, the Bush administration‘s aggressive push to finalize the Iraqi accord was 

unnecessary and avoidable.  The U.S. could have requested a temporary extension of the U.N. 

mandate, as many senior Iraqi leaders urged.  Former interim President of Iraq Dr. Ayad Allawi 

even wrote to Chairman Delahunt after the election to express dismay with the Bush 

administration‘s inappropriate ―acceleration‖ of the process of finalizing the accord during the 

transition period and his support for this alternative.
71

  Although President-elect Obama has not 

taken an official position on the issue, he reportedly supported the extension of the U.N. mandate 

during the campaign,
72

 and Chairman Delahunt and others have advocated for it as well.
73

 

 

Fourth, the Bush administration‘s actions do not reflect—and, in fact, run contrary to—

the will of the American people.  President Bush‘s disapproval ratings are the lowest in the 

history of the Gallup poll and he has the unwelcome distinction of being the first President to 

ever break the 70% disapproval barrier.
74

  The war in Iraq is the single greatest contributor to his 

historic disapproval ratings,
75

 with public disapproval of his handling of the war at 65% around 

election day.
76

 Indeed, President-elect Obama probably would not have been elected President 

but for his early repudiation of President Bush‘s policies in Iraq and his call for a responsible, 

phased withdrawal of U.S. combat troops from Iraq by May 2010.  He now enjoys a historic 

popularity rating and public perceptions of the war in Iraq ―largely dovetail‖ with his views.
77

  

Over 70% of the American people believe that he should fulfill his campaign pledge to withdraw 

U.S. forces from Iraq by the promised date.
78

  The Iraqi accord, however, contemplates a 

withdrawal timeframe that is more than twice as long, which may commit the U.S. to stay in Iraq 

until one week before the Iowa caucuses in the next presidential cycle.
79

  In short, the Bush 

administration‘s unilateral negotiation and signing of the Iraqi accord during the transition period 

subverts the popular will. 
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 Fifth, and finally, the Bush administration‘s actions failed to properly respect the 

institutional interests of the presidency or to serve the best interests of the country.  Even if one 

views the Iraqi accord as a significant victory for U.S. interests in Iraq, or even as a victory for 

President-elect Obama,
80

 the manner in which the Bush administration achieved that result will 

do great damage to the presidency going forward.  It continues an unfortunate trend and sets an 

important precedent that future lame-duck Presidents will cite to justify similar failures to respect 

the prerogatives of an incoming President.  The country, moreover, is not well served in the long 

term by the Bush administration‘s unilateral actions.  While some aspects of the accord may be 

laudable, there is little doubt that it would have looked much different if the incoming Obama 

administration had been afforded the opportunity to set future U.S. policy in Iraq for itself, with 

the input and imprimatur of Congress.  Now President-elect Obama is left to clean up a messy 

legal and political situation created by his predecessor without his concurrence. This is precisely 

the type of situation that called for restraint by the outgoing administration. 

 

III. The Bush Administration‘s Midnight Regulations 

 

A. The Midnight Regulation Tradition 

 

At the close of every modern presidential administration, there is a statistically significant 

increase in executive branch and agency rulemaking.  Indeed, according to one study, regulatory 

activity has increased significantly in the last quarter of the presidential term in every presidency 

since at least 1948.
81

 The turnover of a whole administration is, on average, associated with a 

29% jump in the measure of regulatory activity during the post-election period.
82

 This 

phenomenon has been whimsically referred to as the Cinderella constraint:  ―Simply put, as the 

clock runs out on an administration‘s term in office, would-be Cinderellas – including the 

President, Cabinet officers, and agency heads – work assiduously to promulgate regulations 

before they turn back into ordinary citizens at the stroke of midnight.‖
83

  It is seen as ―a way for 

an administration to have life after death.‖
84
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Although the practice dates back many years, it has been said that the term ―midnight 

regulation‖ was coined following the regulatory outburst in the final days of President Carter‘s 

presidency,
85

 which resulted in over 150 new rules comprising a then-record 24,000 pages in the 

Federal Register.  To date, however, the leading midnight regulator of the modern era is 

President George H.W. Bush.
86

  In 1989, President Bush formed the Council on Competitiveness 

to review all new rules issued by federal agencies and, in his final State of the Union speech in 

1992, he announced a moratorium on any new regulations, which was ultimately extended for 

the remainder of his term.  Despite this moratorium, however, the first Bush administration 

actually initiated nearly 50% more notice-and-comment rulemakings in the final quarter of his 

term than the Clinton administration and nearly 40% more than the Reagan administration.
87

 

 

The midnight regulation tradition also has given rise to a separate tradition of incoming 

Presidents taking immediate steps upon assuming office to counteract such actions.  This 

tradition began when incoming President Reagan immediately issued an executive order upon 

assuming office (1) postponing any regulations that had not yet become effective, (2) authorizing 

the suspension of existing regulations for reconsideration, and (3) creating a Task Force on 

Regulatory Relief to conduct a thorough review of all midnight regulations.
88

  Although there is 

some debate about its legality,
89

 every subsequent incoming President following an inter-party 

transition, upon assuming office, has continued the tradition of immediately suspending, 

delaying or otherwise blocking the effectiveness of midnight regulations.
90

 

 

B. The Current Bush Administration‘s Midnight Regulations 

 

Over the past year, there has been an ―unusually intense‖ buzz on K Street as lobbyists 

have raced to secure final approval of a wide range of health, safety, labor and economic rules 

―in the belief that they can get better deals from the Bush administration than from its 

successor.‖
91

 The current Bush administration, however, has ostensibly taken steps to prevent 

midnight rulemaking.  On May 9, 2008, White House Chief of Staff Joshua Bolten issued a 

memorandum to the heads of executive departments and agencies stating that the administration 

needed to ―resist the historical tendency of administrations to increase regulatory activity in their 

final months.‖
92

  Except in ―extraordinary circumstances,‖ the Bolten memorandum stated, 

―regulations to be finalized in this Administration should be proposed no later than June 1, 2008, 

and final regulations should be issued no later than November 1, 2008.‖  Bolten appointed Susan 

Dudley, the controversial Administrator of the Office of Information and Regulatory Affairs 
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(OIRA) within the Office of Management and Budget (OMB),
93

 to ―coordinate an effort to 

complete Administration priorities in this final year‖ and ―report on a regular basis regarding 

agency compliance[.]‖  Subsequently, the White House pledged that there would be ―no 

surprises.‖
94

 

 

Despite the deadline set forth in the Bolten memorandum, however, federal agencies sent 

more than 40 proposed rules to OMB for review after the self-imposed June 1
st
 deadline.

95
 In 

total, by some estimates, at least 90 new rules are currently in the works,
96

 and over 70 of them 

are considered ―major‖ or ―economically significant‖ under applicable law because they impose 

costs or promote societal benefits that exceed $100 million annually.
97

  At this pace, the Bush 

administration will ―produce more last-minute rules than any other president,‖ surpassing even 

the first Bush administration.
98

  By some estimates, these rules will have a collective economic 

impact exceeding $1.9 billion annually.
99

 

 

The new rules are ―among the most controversial deregulatory steps of the Bush era,‖
100

 

including many that ―look like favors to Bush allies in energy, mining or other industries‖ and 

others that ―track his ideology on guns or abortion.‖
101

 For example, OMB Watch, a non-profit 

watchdog, reports that the Bush midnight regulations include rules that would weaken the 

Endangered Species Act, the Clean Water Act, and other environmental protections; restrict 

access to family and medical leave for workers; revoke the 25-year-old ban on carrying loaded 

weapons in national parks; allow truck drivers to work longer hours without taking breaks; ease 

restrictions on mountain-top mining; authorize local law enforcement to engage in domestic 

spying without cause; limit the scope of outpatient medical services provided to the poor under 

Medicaid, and reduce women‘s access to federally funded reproductive health services.
102

  

President-elect Obama has publicly signaled his opposition to many of these rules,
103

 and 

pledged to take steps to prevent them from going into effect.
104

 

 

The Bush administration‘s midnight rulemaking has been criticized for procedural 

irregularities.  On September 5, 2008, two leading academics sent OMB Director Jim Nussle and 

OIRA Administrator Susan Dudley a letter expressing their concern that federal agencies were 
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violating the Bolten memorandum; failing to subject late regulations to cost-benefit analysis as 

required by Executive Order 12,866; and deviating from the traditional rulemaking process by, 

for example, refusing to hold public hearings or accept electronic public comments, acting with  

extreme secrecy and haste, failing to consult with experts, and affording insufficient time for 

public comment.  The USA Today recently reported that the Interior Department ―was in such a 

rush to finalize a controversial change to the Endangered Species Act that it allowed just 32 

hours to compile, review and categorize 200,000 public comments,‖
105

 which essentially 

required each staff member to read through comments at a rate of seven per minute.
106

 

 

C. The Case for Restraint 

 

 Midnight regulations possess many of the most significant characteristics of lame-duck 

actions that are constitutionally troubling for the reasons outlined in Part I above.  They are 

issued unilaterally by the executive branch, in its discretion, and are typically motivated by a 

desire to tie the incoming President‘s hands. As a practical matter, a rule that becomes effective 

before the incoming President takes office is exceedingly difficult, time consuming, and 

politically costly to repeal or amend.  As the U.S. Supreme Court made clear in Motor Vehicle 

Manufacturers Association v. State Farm Mutual Automobile Insurance Company,
107

 an 

incoming President cannot simply revoke a midnight regulation if it has already become 

effective, but must instead initiate a brand new rulemaking to cancel it out,
108

 which would be 

costly and take years to complete.  Even if repeal is sufficiently important to justify the time and 

cost entailed, it would unnecessarily distract the incoming President from focusing on his own, 

affirmative agenda and instead force him to use his finite political capital to undo his 

predecessor‘s mischief.
109

 Accordingly, in many ways, a midnight regulation may tie an 

incoming President‘s hands and be almost as difficult to revoke as a binding international 

agreement, which perhaps explains why midnight regulations have proved to be so enduring.
110

 

 

Midnight regulations also raise significant accountability and normative concerns.  

Indeed, midnight regulatory mischief comes at precisely the time when the President is least 

accountable, if not entirely unaccountable, to voters.  Similarly, congressional oversight and 

other political constraints on agency heads are typically weak during the transition period.
111

  As 

a result, midnight regulations often result in bad policy.  The haste with which they are 

promulgated typically leads to regulatory sloppiness and an increased risk that statutory 

safeguards may be given short shrift.  An agency‘s harried action may even raise due process 

concerns or violate the Administrative Procedures Act if it is characterized by extreme deviations 

from the traditional rulemaking process.  Even if midnight regulations are ultimately repealed or 

struck down by a court, they can do irreparable harm in the interim, such as environmental 

damage or injuries to health that cannot be fully undone.  On a broader scale, they may also 

undermine the administrative state‘s legitimacy and contribute to public cynicism regarding 
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government, which may threaten ―the expressive and constitutive value‖ of voter participation in 

presidential elections.
112

  These concerns hold no matter whether the midnight activity is the 

result of simply ―working to deadline‖ or deliberate political mischief. 

 

It may go too far to state categorically that a lame-duck President is violating the 

Constitution if he fails to respect such considerations and exercise restraint when it comes to 

midnight regulations.
113

  But a lame-duck President who takes seriously his ―good faith‖ 

responsibilities under the Oath and Take Care Clauses and the principles of democracy and 

accountability that underlie our Constitution should nonetheless refrain from engaging in 

midnight rulemaking during the transition period.
114

  Such restraint ensures accountability, yields 

better policy, respects the institutional interests of the presidency, and best serves the long-term 

interests of the country.   

 

D. The Congressional Review Act 

 

The Bush administration‘s refusal to exercise restraint has raised many questions about 

what President-elect Obama and Congress may be able to do to countermand its actions.  

Fortunately, Congress has several options available to it, including the ability to legislatively 

overrule a midnight regulation at any time.  Indeed, senior congressional leaders have already 

introduced anticipatory legislation to repeal one or more of the Bush midnight regulations.
115

  

But the best and most efficient option for quickly rescinding the majority of the Bush midnight 

regulations is an obscure law known as the Congressional Review Act of 1996 (―CRA‖). 

 

The CRA requires all federal agencies to submit their final rules to Congress before they 

can become effective and delays the effective dates of certain types of rules.
116

  Pursuant to the 

Administrative Procedures Act, any proposed rule typically becomes effective 30 days after its 

promulgation in the Federal Register.
117

  For any rules designated as ―major‖ by OMB,
118

 

however, the CRA provides that the effective date of the rule is delayed, subject to certain 

exceptions,
119

 for a 60 day waiting period after the rule is submitted to Congress and published in 

the Federal Register.
120

  By delaying the effective date of ―major‖ rules, the CRA makes it easier 

for an incoming President to exercise the option of immediately suspending, delaying, or 

otherwise blocking midnight regulations upon assuming office.  The Bolten memorandum, 

however, is considered by many to be an attempt to ensure that the Bush midnight regulations 

are finalized and become effective under the CRA before President-elect Obama takes office, 
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thereby depriving him of the option.
121

  To produce that result, the Bush administration generally 

would have needed to finalize ―major‖ rules before November 20, 2008 and any other rules 

before December 20, 2008.
122

   Undoubtedly aware of these dates, the administration has 

finalized many midnight regulations just before the pertinent deadlines. 

 

While the Bush administration may have successfully limited some of President-elect 

Obama‘s potential options, Congress may be able to use the CRA‘s ―fast track‖ procedures to 

rescind some midnight regulations, even if they have already become effective.  The CRA 

generally allows any member of Congress to introduce a joint disapproval resolution within 60 

days of the regulation‘s initial submission to Congress.
123

  Once introduced, the House considers 

the resolution under its general procedures, but the CRA‘s special ―fast track‖ procedures 

authorize expedited consideration in the Senate during a 60-day ―action‖ period in which 

consideration of the resolution is privileged, debate is limited, amendments are disallowed, 

filibusters are banned, and other dilatory tactics are prohibited.
124

  These procedures ensure that 

the resolution will be taken up and considered by the Senate in an expedited fashion.  If the 

disapproval resolution passes both Houses of Congress by a majority vote, and the President 

signs it into law, the CRA provides that the regulation ―shall not take effect‖ or, if it has already 

taken effect, that it ―shall be treated as though [it] had never taken effect.‖
125

 Once this occurs, 

the agency may not reissue the rule ―in substantially the same form‖ without first securing 

congressional authorization.
126

 

 

The utility of this fast-track procedure is bolstered by the CRA‘s so-called ―carryover‖ 

provision, which affords the incoming Congress sufficient time to consider and act upon 

midnight regulations issued by the previous administration in the waning days of the last 

Congress.  If a regulation is not submitted to Congress sufficiently in advance of its adjournment 

date,
127

 as is almost always the case with midnight regulations, then the clock is re-set.  A 

midnight regulation is treated as if had been submitted to Congress and published in the Federal 

Register on the 15
th

 legislative day (House) or session day (Senate) after Congress reconvenes.
128

  

At that point, any member of Congress may then introduce a disapproval resolution within the 

next 60 days of continuous session, and the Senate may act upon it using the CRA‘s fast-track 

procedure within the next 60 session days. 
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The one significant limitation of the CRA, of course, is that it is typically only useful in 

rescinding midnight regulations if the incoming President replaces an outgoing President of the 

other party, and the incoming President is of the same party as the incoming Congress.  

Otherwise, any disapproval regulation passed by Congress could simply be vetoed by the 

outgoing President who issued it.  For this reason, of the nearly 50,000 final rules that have been 

submitted to Congress since the CRA was enacted, it has been used only once.  Indeed, the only 

time that the CRA has been successfully deployed to rescind a midnight regulation of the 

previous administration was when a Republican-controlled Congress passed, and President 

George W. Bush signed into law, a resolution rescinding a regulation issued by the Clinton 

Administration‘s Occupational Safety and Health Administration (OSHA) addressing ergonomic 

injuries in the workplace.
129

 Although the battle over the ergonomics rule had been raging for 

years, and Congress had passed several appropriations riders prohibiting OSHA from finalizing 

it, Congress failed to muster enough votes to pass either a legislative prohibition or another 

appropriations rider in 2000.
130

  As a result, on November 14, 2000, just ten days after the 

election of President Bush, OSHA issued its final ergonomics standard.
131

  After the CRA 

waiting period passed without action, the rule became effective on January 16, 2001, just four 

days before President Bush assumed office.   

 

The Republican response was coordinated and furious.  On January 3, 2001, the first day 

of the 107
th

 Congress, Senator Don Nickles led a meeting of Republicans and business lobbyists 

to develop a strategy for using the CRA to fight the ergonomics standard.
132

 Since the 

ergonomics rule had not been sent up to Congress sufficiently in advance of the adjournment of 

the 106th Congress, the CRA‘s carryover provisions applied, which meant that the Republican-

controlled Congress could act after President Clinton had left office.  On March 1, 2001, Senator 

Nickles introduced Senate Joint Resolution 6, arguing on the Senate floor: 

 

Who is the legislator in OSHA who wrote this legislation? Who is 

going to hold them accountable? They are gone.  As a matter of 

fact, the Clinton administration showed contempt of Congress and 

contempt of the new administration by trying to jam through this 

enormously complex, burdensome, and expensive regulation with 

4 days left in their administration.
133

 

 

The Senate and House both passed the disapproval resolution, and on March 20, 2001, President 

Bush signed it into law, thereby marking the first successful use of the CRA to repeal a midnight 

regulation.  In his very first signing statement, President Bush asserted that the disapproval 

resolution was ―a good and proper use of the Act because the different branches of our 

Government need to be held accountable.‖
134
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Since many of the current Bush administration‘s midnight regulations may become 

effective before President Obama takes office, the CRA could become very important in the 

coming months.  As it happens, with Democrats controlling both the White House and Congress, 

the stars are aligned for rescission of the Bush midnight regulations in the same manner that the 

Clinton ergonomics rule was rescinded – that is, a new President of the party in control of 

Congress would be in position to sign one or more disapproval resolutions into law.  The Obama 

transition team and senior Democratic leaders in Congress are reportedly aware of this important 

precedent and are actively considering their options.
135

 House Speaker Nancy Pelosi has even 

publicly released a list of the top 11 ―ghoulish‖ midnight regulations and urged Democratic 

committee chairs to explore ways to stop or reverse them.
136

 By some accounts, depending on a 

complex set of timing considerations, the 111
th

 Congress could potentially use this option to 

rescind Bush regulations going as far back as May or June 2008,
137

 and they will likely have 

several months to do so after Congress reconvenes in January 2009.
138

 

 

IV. Conclusion 

 Lame-duck Presidents often engage in a flurry of eleventh-hour actions during the 

transition period in an attempt to tie their successors‘ hands.  During the last transition, then-

President-elect Bush and Republicans in Congress argued that a lame-duck President Clinton 

should respect the prerogatives of the incoming administration and refrain from any type of 

―midnight‖ actions that would tie their hands going forward.  Now that the situation is reversed, 

however, the Bush administration seems to be engaging in highly suspect ―midnight‖ actions of 

its own. 

  

The Bush administration should be mindful of its previously stated positions on the 

prerogatives of the incoming President and pay heed to the constitutional constraints on a lame 

duck President‘s actions.  An outgoing President, including President Bush, has a duty to carry 

out his constitutional responsibilities in good faith and in the best long-term interests of the 

nation, which means that he should exercise restraint and avoid taking any unilateral, otherwise 

avoidable action during the transition period that would significantly tie the hands of his 

successor.  The Bush Administration‘s attempts to tie President Obama‘s hands on Iraq are not 

consistent with this duty.  Nor is the issuance of midnight regulations during the transition 

period.  Fortunately, Congress may be able to use the Congressional Review Act and other 

devices to rescind such rules when President-elect Obama assumes office, and thereby ensure the 

accountability that is due the American people. 
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