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I.

Introduction

Sixty years ago, the Supreme Court held that the Fourth Amendment places limits not
only on the federal government, but on state and local governments as well. The decision was a
significant advance toward safeguarding the right of every person to be free from unreasonable
searches and seizures. However, the Court‟s broad expansion of Fourth Amendment protection
ignited a heated debate over the proper remedy for violations of the right – a debate that
continues to this day. The exclusionary rule, which prohibits the use in court of
unconstitutionally acquired evidence, has always been a controversial remedy for the violation of
Fourth Amendment rights. Yet over the years it has become apparent that the exclusionary rule
is an essential means of ensuring that law enforcement officers respect the limits the Fourth
Amendment imposes on their power.
The critics of the exclusionary rule point to its costs, although the costs they refer to are
the costs imposed by the Fourth Amendment itself. The exclusionary rule excludes evidence that
would never have been acquired if the police had obeyed the Fourth Amendment in the first
place.1 Thus the controversial nature of the remedy has much to do with the controversial nature
of the underlying right. The Fourth Amendment imposes constraints on law enforcement
officials in order to protect individual autonomy and dignity. The debate over the proper balance
between the police power and individual privacy is contentious and longstanding.
Justice Cardozo famously lamented that, under the exclusionary rule, “the criminal is to
go free because the constable has blundered.”2 In Mapp v. Ohio, the Court responded “the
criminal goes free, if he must, but it is the law that sets him free. Nothing can destroy a
government more quickly than its failure to observe its own laws, or worse, its disregard of the
charter of its own existence.”3 The Court reasoned that the government should neither profit
from its own illegal activity nor model disrespect for the law through its own actions.
The Reagan-era Justice Department, led by Attorney General Edwin Meese, spearheaded
the first frontal attack on the exclusionary rule. Under the current Supreme Court, these efforts
may finally come to fruition. Chief Justice John Roberts and Justice Samuel Alito, both of
whom served in the Meese Justice Department,4 are now part of a four-member voting block
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(with Justices Antonin Scalia and Clarence Thomas) that, to all appearances, is busily laying the
groundwork for abandoning the exclusionary rule. They lack only a reliable fifth vote.
II.

The Exclusionary Rule: The Essential Remedy for Fourth Amendment Violations

The objection to the exclusionary rule has never been that it is ineffective at enforcing the
Fourth Amendment. The objection has been that it imposes too high a price. When evidence is
excluded, criminals may go free. Studies show that very few criminals in fact go free because
evidence is excluded, and that criminals accused of violent crime almost never do.5
Nevertheless, the rule does lead to loss of evidence and sometimes to lost convictions, and thus it
is deeply unpopular, not only with law enforcement but with the general public. Despite this
unpopularity, which has made it a target of heated criticism since its inception, the exclusionary
rule has remained the central method of enforcing the Fourth Amendment. It has survived all
these years because it has proved essential. Without it, the Fourth Amendment‟s guarantee
against unreasonable search and seizure is “an empty promise.”6
In 1949, the Supreme Court held that the Fourth Amendment constrains state and local
officials as well as federal officials. Although the exclusionary rule then applied in federal cases,
the Court was reluctant to foist it on the states. In Wolf v. Colorado,7 the Court directed the
states to come up with alternative ways to enforce the Fourth Amendment. By the time it
decided Mapp 12 years later, the Court saw no choice but to impose the exclusionary rule on the
states, noting that the trend among the states had been to adopt the rule on their own, and that
experience had shown other alternatives to be ineffective.
The reaction to Mapp by law enforcement officials is perhaps the best evidence of how
urgently the exclusionary rule was needed. As Professor Yale Kamisar recounts, the New York
City Police Commissioner said the decision created “tidal waves and earthquakes” in the law
enforcement community. It required retraining his entire department “from the very top
administrators down to each of the thousands of foot patrolmen and detectives engaged in the
daily law enforcement function.” As Kamisar asked, “Why did it necessitate „retraining‟ from
top to bottom? What was the old search and seizure training like? Was there any?” There was
reason to think there had been no training at all in search and seizure before the threat of

5

Exactly how many go free is a matter of controversy. One study, described by Professor Wayne LaFave as “the
most careful and balanced assessment of all available empirical data,” found that the vast majority of cases in which
exclusion of evidence occurred during the period studied were drug cases. Very little evidence was excluded in
cases involving violent crimes. Thomas Y. Davies, A Hard Look at What We Know (and Still Need to Learn) About
the “Cost” of the Exclusionary Rule: The NIJ Study and Other Studies of “Lost” Arrests, 1983 AM. B. FOUND. RES.
J. 611. Another study found an overall suppression rate of slightly less than five percent in warrant-related
prosecutions. It also concluded that even in 70% of the cases in which evidence was suppressed, convictions were
obtained. Overall, the rule prevented conviction in no more than 1.4% of the cases studied. RICHARD VAN DUIZEND
ET AL., NAT‟L CTR. FOR STATE COURTS, THE SEARCH WARRANT PROCESS: PRECONCEPTIONS, PERCEPTIONS, AND
PRACTICES 21 (1984), cited in JOSHUA DRESSLER & ALAN C. MICHAELS, UNDERSTANDING CRIMINAL PROCEDURE
381 (4th ed. 2006).
6
Mapp, 367 U.S at 660.
7
338 U.S. 25 (1949).

2

exclusion was imposed.8 Police departments behaved as if the Fourth Amendment had just been
adopted – and as if this was very bad news indeed.
Of course it is possible that police departments have changed so much in the nearly 50
years since Mapp, or that alternative enforcement mechanisms have become so much more
effective, that the exclusionary rule is no longer necessary. Chief Justice Roberts has advanced
these very arguments. But before turning to the evidence that the rule is still essential, it will be
helpful to consider the changes in the interpretation of the exclusionary rule that have led to its
current precarious position.
III.

Rationales for the Exclusionary Rule: From Judicial Integrity to Deterrence

Exclusion of unlawfully seized evidence has never been viewed as a personal right of the
victim of an unlawful search or seizure. It is a means of achieving broader societal objectives.
Originally, the exclusionary rule was regarded as a way to preserve judicial integrity. The
rationale was that the government should not profit from its own wrongdoing, and should not
traffic in tainted evidence. As Justice Brandeis famously argued, “Crime is contagious. If the
government becomes a lawbreaker, it breeds contempt for law.”9
But as early as the Mapp decision, the Court adopted an additional rationale: that the
purpose of excluding evidence is to deter future police misconduct. Under this rationale,
illegally obtained evidence is excluded to increase the likelihood that in the future, law
enforcement agents will abide by constitutional rules, thus protecting all of us from unwarranted
intrusions into our privacy. “Courts can protect the innocent against such invasions only
indirectly and through the medium of excluding evidence obtained against those who frequently
are guilty.”10
The judicial integrity rationale was soon entirely supplanted by the deterrence rationale.
When determining the scope of the exclusionary rule, the Court began focusing solely on
whether exclusion of evidence is likely to deter future police misconduct. The deterrence
analysis became an invitation for the Court to engage in unsupported speculation about police
behavior, and specifically, about whether suppressing evidence in various circumstances would
provide an incentive for police to obey the law. In case after case, the Court has concluded that
even if the evidence was suppressed, the police would be unlikely to change their behavior. In
each case, the Court has weighed this “speculative” likelihood of deterrence against the
“substantial”11 costs of exclusion, and found that the exclusionary rule should not apply.
Herring v. United States12 is the latest in the line of cases carving out exceptions to the
exclusionary rule. In previous cases, illegal searches or seizures took place because police relied
on the illegal actions of third parties, and the Court concluded that since the fault lay with the
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third parties, excluding the evidence was unlikely to deter the police. In United States v. Leon,13
the Court assumed that police would not be deterred by exclusion of evidence obtained under an
illegal warrant. It reasoned that the illegality was the fault of the magistrate who issued the
warrant, and that excluding evidence found in reliance on such a warrant would have no effect
on the police, who would simply continue to defer to the magistrate‟s judgment. (As the dissents
pointed out, the Fourth Amendment is directed not just at the police, but at the government as a
whole, and excluding the evidence might well create an incentive for both police and magistrates
to beef up their compliance with Fourth Amendment law.) Subsequent cases declined to exclude
illegal searches based on clerical errors by court employees14 and illegal searches made in
reliance on unconstitutional statutes.15
IV.

The Herring Case: Raising the Bar for Exclusion of Illegally Obtained Evidence

Some commentators describe Herring as just another case in this line, almost identical to
Arizona v. Evans, the case involving a clerical error by a court employee.16 But Herring is a far
more serious assault on the exclusionary rule for two reasons. First, the case involved reliance
by police officers on an error, not by a court or a legislature, but by other police officers.
Second, the case introduced an entirely new requirement for application of the exclusionary rule:
the police mistakes must be the result of “systemic error or reckless disregard of constitutional
requirements,”17 rather than of mere negligence. It premised this holding on the unsupported
assertion that exclusion of evidence obtained through negligent violation of the Fourth
Amendment has a reduced deterrent effect.
Bennie Dean Herring was arrested in Coffee County, Alabama. Investigator Mark
Anderson, who “knew Herring from prior interactions,”18 one day spotted Herring at the
Sheriff‟s Department and looked for a way to arrest him.19 Anderson consulted the Coffee
County records to see whether there were any warrants outstanding that would allow him to do
so. There were not, but he had more luck when he called over to neighboring Dale County. The
Dale County database did contain an open arrest warrant for Herring. Unfortunately, the warrant
had been recalled five months earlier, but the Dale County database had never been updated to
reflect this change. Thus Herring was arrested without probable cause or a valid warrant. He
was then subjected to a search incident to arrest, which led to the discovery of contraband and a
weapon on his person.20 Because the arrest was illegal, the fruits of the search incident to the
arrest would have been suppressed under the law as it stood prior to Herring.
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V.

For the First Time, Police Can Use Evidence Illegally Obtained By Other Police

In refusing to exclude the fruits of the illegal search, the Court rejected the notion that
cases like Evans had been premised on police reliance on the mistakes of other branches of
government.21 But until Herring, the good faith of a police officer engaging in an illegal search
was relevant only when the officer conducted an illegal search in reasonable22 good faith reliance
on the mistake of an authoritative governmental source other than another law enforcement
agent. The good faith exception to the exclusionary rule prior to Herring was based on two
related rationales. The first was that the exclusionary rule is directed at deterring police officers,
not judges, court clerks, or legislators, so it provides no grounds for suppressing the fruits of
mistakes by government officials other than police officers. The second was that police officers
who reasonably believe they are correctly relying on the judgments of authoritative officials are
unlikely to be deterred from making the same error again.
In Herring, the mistake in question was made by the police themselves – precisely the
group the Court claims the exclusionary rule is meant to deter. The Herring decision deviates
from 50 years of precedent in permitting one unit of law enforcement to benefit from the illegal
acts of another. A year before the decision in Mapp v Ohio, the Court rejected the “silver
platter” doctrine, which allowed federal officers to use evidence illegally obtained by state
officers. It found that the doctrine implicitly invited federal officers to tacitly “encourage state
[law enforcement] officers in the disregard of constitutionally protected freedom.”23
Now that the Court has excused mistakes by police officers relying on other police
officers, the stage is set for much broader incursions into the exclusionary rule. Professor
Richard McAdams observed, “if a police officer can act in good faith on the error of a police
clerk, she can likely act in good faith on the error of a fellow detective. Second, if we don‟t
exclude evidence when Detective A relies on a negligent but isolated error by Detective B, then
… why [would we] exclude evidence when Detective B relies on her own negligent but isolated
error?”24
Moreover, although all the cases in this line concern searches based on invalid warrants
(or, in the case of Krull, an invalid statute), the same reasoning seems to apply to negligent errors
about other Fourth Amendment requirements. In other words, if a police officer wrongly but
negligently believes she has both probable cause for a search and exigent circumstances excusing
a warrant, the Herring reasoning seems applicable: there is no reason to exclude the evidence
obtained in that illegal search.
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VI.

The Fruits of Illegal Searches and Seizures Are Admissible if the Illegal Conduct was
Negligent Rather than Flagrant

The Herring majority declined to suppress the fruits of illegal searches and seizures if the
police acted negligently rather than flagrantly.25 The Court premised this holding on the
assertion that isolated instances of negligent wrongdoing are unlikely to be deterred by
exclusion, an assertion unsupported by even “an iota of supporting analysis or evidence.”26 As
Justice Ginsburg observed in dissent, “the suggestion runs counter to a foundational premise of
tort law – that liability for negligence … creates an incentive to act with greater care.”27
Suppression of illegally obtained evidence, even where the illegality was the result of police
negligence, provides police with “an incentive to err on the side of constitutional behavior.”28 It
also “demonstrates that our society attaches serious consequences to violations of constitutional
rights.”29
As Professor Wayne LaFave notes, “many more violations of the Fourth Amendment are
the result of carelessness than are attributable to deliberate misconduct.”30 Warrant checks like
the one at issue in Herring are a case in point. Warrant checks are routinely run, not only on
those suspected of violating criminal laws, but on drivers and passengers of cars pulled over for
minor traffic infractions. Negligent errors in recordkeeping can lead to false arrests and other
serious incursions on liberty and privacy. Penalizing these errors creates an effective incentive
for law enforcement agencies to maintain accurate records.
Since the exclusionary rule is not meant to punish police, but to encourage them to abide
by the law, the deliberateness of their conduct ought to be irrelevant to the question of exclusion,
particularly in the absence of any evidence that negligent misconduct is undeterrable. And prior
to the Herring case, with few exceptions, the applicability of the exclusionary rule did not turn
on whether the police conduct was flagrant, deliberate, or intentional – only on whether it was
illegal.
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In short, Herring is poised to convert the exclusionary rule from the ordinary remedy for
Fourth Amendment violations to an extraordinary remedy available only when defendants can
somehow prove police conduct was intentional,31 flagrant,32 or recurring.33
VII.

The Hudson Case: Suggesting the Exclusionary Rule is Obsolete

Herring’s new requirements are justified, according to the Court, by the high costs of the
exclusionary rule. The case follows on the heels of another Roberts Court opinion, Hudson v.
Michigan,34 which also takes aim at the exclusionary rule, but from another angle. Hudson
questions whether the rule continues to provide any benefit, and strongly suggests that it has
outlived its usefulness.
The narrow question in Hudson was whether evidence obtained by police who illegally
failed to knock and announce their entry into a suspect‟s home ought to be suppressed. The
Court held that suppression was unnecessary, but the opinion goes much further. Justice Scalia‟s
majority opinion rejects the notion that exclusion is the proper remedy “simply because we found
that it was necessary deterrence in different contexts and long ago.”35 It claims two major
changes since Mapp was decided. First, other effective remedies are available to victims of
Fourth Amendment violations. Second, police forces are increasingly professional. Because of
these changes, “resort to the massive remedy of suppressing evidence of guilt is unjustified.”36
In some ways it is easier to sue the police than it was in 1961. Prior to 1961, civil rights
suits against individual police officers were nearly impossible to bring.37 Prior to 1971, suits
against individual federal officers were unavailable.38 Prior to 1978, police departments could
not be sued.39 Even with these changes to the law, high barriers still exist to suit against police
officers and police departments, and in many respects, they are becoming higher. Hudson cites a
widely used police misconduct litigation manual for the proposition that currently “citizens and
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lawyers are much more willing to seek relief in the courts for police misconduct.”40 It does not
quote what the authors said next: that in some respects, it is now “far more difficult” to
challenge police misconduct.41
It has always been challenging to sue individual police officers – it is difficult to find
lawyers to bring suit against police, to convince juries to render verdicts against them, and to
collect damage awards against officers who are often judgment proof. In Hudson itself, which
involved the failure of police to knock and announce before entering the suspect‟s home, the
Court seemed unfazed by the lack of any evidence that victims of such conduct had been able to
bring successful civil suits, declaring itself willing simply to assume that “as far as we know,
civil liability is an effective deterrent here.”42
Suit against individual officers is now even more difficult due to the Court‟s expanding
immunity doctrines.43 And the Court has erected increasingly high barriers to bringing suit
against police departments for systemic wrongdoing, such as failure to screen, train, or discipline
police officers.44 There is no reason to believe that the civil remedies that have for so long been
inadequate to replace the exclusionary rule have suddenly become adequate, and the Court offers
no evidence to support this assertion. As Justice Breyer observed in dissent, the majority has
“simply assumed that as far as it knows, civil liability is an effective deterrent, a support-free
assumption….”45
In many ways, police departments are more professional than they were in 1961. In
support of its claim that these changes have rendered the exclusionary rule unnecessary, the
Court cites the work of criminologist Samuel Walker.46 Walker, in an opinion piece in the Los
Angeles Times called “Thanks for Nothing, Nino,” took Justice Scalia to task for misrepresenting
his work. Walker regarded the positive changes in police work over the years as, in large part,
attributable to the exclusionary rule, and not as an argument for doing away with the rule.47
Recent scandals in the Chicago, Oakland, and Atlanta police departments, among others,
are reminders that even as policing becomes more professionalized, incentives to cut
constitutional corners continue to exist – and that illegal police conduct affects the innocent as
well as the guilty. In Atlanta, federal prosecutors have charged the Atlanta Police Department
with regularly lying to obtain search warrants and fabricating documentation of drug purchases.
One such case turned tragic when police raided the home of 92-year-old Kathryn Johnston on a
40
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bad tip. Instead of building a case, police obtained a no-knock warrant based on false
information and broke down Johnston‟s door. Frightened by the unidentified intruders, she fired
a single shot, and they responded by killing her in a hail of bullets. They then planted drugs in
her home and falsely claimed they had bought cocaine from her. In the ensuing investigation,
federal investigators have uncovered a “culture of misconduct.” United States Attorney David
Nahmias had this to say about the officers indicted in the death of Johnston:
The officers charged today … are not accused of seeking payoffs
or trying to rob drug dealers or trying to protect gang members.
Their goal was to arrest drug dealers and seize illegal drugs, and
that‟s what we want our police officers to do for our community.
But these officers pursued that goal by corrupting the justice
system, because when it was hard to do their job the way the
Constitution requires, they let the ends justify the means.48
VIII.

Conclusion

Incentives to violate constitutional protections are heightened in times when safety and
security seem precarious, and they lead to tactics that are too often deployed against those with
little access to the civil courts. There is no question that the exclusionary rule should be
supplemented by better training, better internal discipline, broader access to civil rights suits, and
other remedies. But until there is hard evidence that the lessons of the past 60 years are no
longer applicable, and that these alternative remedies are truly adequate to enforce the Fourth
Amendment, the exclusionary rule remains essential.
The future of the exclusionary rule became precarious when Chief Justice Roberts and
Justice Alito were appointed to the Court and joined Justices Thomas and Scalia in targeting the
rule for evisceration. The fate of the rule should be a primary consideration when the next
candidate for the Supreme Court is under consideration.
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