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I.

Introduction

“The Congress finds that: (1) the right of citizens of the United States to vote is a fundamental
right; and (2) it is the duty of the Federal, State, and local governments to promote the exercise
of that right….”
The right to vote in the United States has been recognized as central to the essence of
citizenship. Yet, voting has been encumbered by onerous procedures and gross inequities for
many decades. In the late 19th and early 20th centuries, southern states routinely excluded the
poor – particularly racial minorities – through a complex web of poll taxes, residency
requirements, and literacy tests that often went unenforced against whites. In the north, party
bosses, more frequently than laws, effectively controlled the size and color of the electorate.1
Even after the monumental Voting Rights Act of 1965, which addressed some of the most
glaring and invidious techniques used to exclude racial minorities, many of the elaborate state
laws and administrative rules that discouraged voter registration and voting remained.
Concerned that nearly 44% of the eligible electorate did not vote in the 1992 election, the
U.S. House of Representatives felt compelled to act. Although legislation could not address all
of the factors that contributed to that discouraging statistic, it was believed that simplifying and
improving the voter registration process would eliminate a major barrier to low participation in
the future. Congress passed the National Voter Registration Act of 1993 (NVRA) for that
purpose.
In 2011, a year that saw unprecedented state legislative activity constricting the rights of
voters, it seems that a reconsideration of the efficacy of this important civil rights law is in order.
A flurry of laws requiring production of limited types of photographic identification at the polls
received the most attention and have frequently been dubbed “the new poll tax.” However, proof
of citizenship laws, limits on early voting and Election Day registration, and onerous restrictions
on “third-party” voter registration efforts were proposed and passed with regularity as well.
Most of these provisions have a particularly damaging impact upon members of minority groups,
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people with disabilities, the elderly, and young people. It is against this backdrop that the NVRA
is reconsidered here.2
The NVRA has four stated purposes:





To increase the number of citizens who register;
To encourage governments to enhance participation in voting;
To protect the integrity of the electoral process; and
To ensure accurate and current registration rolls.3

The primary means Congress chose to accomplish the first and second goals were mandates that
voter registration be offered at venues not generally used for that purpose – e.g., motor vehicle
offices,4 public assistance agencies, and agencies serving persons with disabilities – as well as
other offices to be designated by the states; and that a simplified federal mail-in voter registration
form be created to make registration widely accessible and easy to accomplish. The integrity of
the electoral process and accuracy of the voter roll would be ensured by a duty imposed upon the
states to engage in regular list maintenance procedures aimed at “cleaning” the voter list without
disenfranchising eligible voters. In addition, the law imposed criminal penalties for intimidation
and fraud.
Two caveats should be mentioned. First, the NVRA applies only to federal elections.
However, states quickly learned that creating a dual registration system was unduly complicated
and costly. Consequently, for all practical purposes, the NVRA is used by the states to govern
voter registration across the board. Second, the law does not apply to states that have no voter
registration at all (North Dakota) and certain states that have same-day registration for federal
elections (Idaho, Minnesota, New Hampshire, Wisconsin, and Wyoming).5
While a number of states have challenged Congress’s authority to enact the NVRA, citing
the Constitution’s broad grant of authority to the states in the conduct of elections, the courts
have consistently upheld the constitutionality of the NVRA under the Tenth Amendment, and
grounded it as well in Congress’s authority to enforce the 14th and 15th Amendments.6
This Issue Brief surveys some of the NVRA’s successes and failures as a statutory
scheme designed to create a national policy on voter registration. It includes an assessment of
what has been accomplished, as well as suggestions for what might be done to achieve the level
of civic participation envisioned by the statute’s drafters in 1993. After a brief treatment of the
historical context of the NVRA, this Issue Brief focuses on two of its most important provisions
– voter registration at public agencies, and administration and voter list maintenance – where
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remedial action could significantly improve voter participation and election administration.7 The
Brief concludes with a discussion of how increased enforcement could further the aims of the
NVRA.
The NVRA has significant untapped potential to solve many of the problems we continue
to experience in our voter registration system, problems that have profound consequences on
Election Day. Although statutory reforms are one important way to address these problems, it
would be prudent for policy makers and civic reformers to make full use of the law we already
have, even as they consider other more elaborate and comprehensive proposals to totally revamp
voter registration in the future.
II.

Agency registration (Section 7)8

“Each state shall designate agencies for the registration of voters in elections for Federal
office.”
Without question, the least obeyed mandate of the NVRA is the requirement that social
service agencies and offices serving the disabled provide voter registration services similar to
motor vehicle offices. While this requirement was a promising way of reaching out to citizens
who did not interact with DMVs, such as those too impoverished to drive or own cars, the reality
has not measured up to the promise.9 This disappointing track record is due to widespread noncompliance with the mandates of Section 7 and an overall failure of enforcement by the
Department of Justice, not due to any lack of clarity in the statute itself.
In 1995-1996, although the NVRA was not fully implemented in all states, the 43 states
and the District of Columbia that reported to the Federal Election Commission (the relevant
agency at that time), managed to register 2.6 million new voters through public assistance
agencies. But by 2005, that number had plummeted to 540,000, a drop of 79%.10 This lack of
compliance and a concomitant lack of enforcement have perpetuated the disparities the statute
7
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sought to correct. According to data published by the U.S. Census Bureau, an adult American
citizen in the lowest income quintile was 20% less likely to be registered to vote at the time of
the 2008 presidential election than an adult citizen in the highest income quintile. In 2008, 85%
of adult citizens in households reporting incomes of more than $100,000 per year were registered
to vote.11 As income levels dropped, so did voter registration.12 Compared with the 85%
registered in the highest income quintile, only 65% of adult citizens in households earning less
than $25,000 per year were registered at the time of the 2008 election.13
In jurisdictions where agencies have been serious about voter registration, dramatic
numbers of newly registered voters have been reported. In contrast, in states that fell out of
compliance, the numbers dropped precipitously. For example, at the time several civil rights
organizations filed suit against Ohio in 2006,14 the number of voter registration applications
originating from Ohio’s public assistance agencies had sunk to an all-time low of just over
42,000 for the two year period, 2005-2006,15 from the initial figure of over 100,000 for the first
two years of NVRA implementation, 1995-1996.16 The settlement of the case in late 2009 and
the subsequent implementation of a compliance agreement resulted in hundreds of thousands of
low-income Ohio citizens applying to register to vote through the Department of Job and Family
Services. Ohio processed over 246,000 applications through public assistance agencies in 20092010, a nearly six-fold increase from pre-lawsuit levels.17 When Missouri public assistance
agencies instituted an NVRA compliance plan in the wake of a similar lawsuit followed by a
court order requiring compliance,18 agency voter registration numbers rose dramatically from
15,568 in 2005-200619 (pre-lawsuit) to over 121,000 applications in 2009-201020 (postsettlement), almost an eight-fold increase.
While no state laws directly prevent or impede the participation of state agencies in voter
registration programs, the fact that the state’s chief election official, usually the secretary of
state, does not exercise power over the heads of agencies is a structural problem that contributes
to non-compliance. This problem was pointed out starkly in the trial court opinion in Harkless v.
Blackwell21 where the court found that the secretary of state could not be held responsible for the
11
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failure of agencies to offer voter registration in compliance with the NVRA. However, the Sixth
Circuit reversed the trial court’s decision, making it clear that the coordination function assigned
by the NVRA to the state’s chief election officer includes ensuring that state agencies comply
with the statute.22 To the extent that there are shortcomings in state law regarding the chief
election officer’s responsibilities, those could be addressed by amendments to state statutes.
Many states have been lax in complying with Section 7, and the registration figures from
agencies reflect wide swings from year to year, county to county, and agency to agency. In
addition, the reporting requirements23 have been widely disregarded. Consequently, even the
degree to which states comply or are successful in registering new voters is largely unknown.24
State officials often reveal ignorance of the law, and training materials are inadequate.
In the early years of the NVRA, several states challenged the agency registration
requirement in lawsuits testing the constitutionality of the NVRA generally, as well as more
narrowly focused litigation to construe the meaning of particular terms in the statute (“offices,”
“public assistance,” and “primarily engaged”). Advocacy groups sued several states for failing
to provide agency registration. In ACORN v. Miller,25 for example, the governor of Michigan
had issued an executive order prohibiting state agencies from registering voters until the federal
government paid the state’s expenses for administering the program. The courts soundly rejected
the state’s position. In general, the upshot of the legal challenges from both directions was the
validation of the constitutionality of agency registration and a broad reading of the language of
Section 7.26
By and large, it has not been the courts that have stood in the way of agency registration
programs but the agencies themselves, as well as both state and federal recalcitrance to enforce
the law. Missouri, where a federal court issued an injunction ordering the state’s largest public
assistance agency to provide registration materials and assistance to its clients, provides a clear
example of the importance of Section 7 and the immediate impact of compliance.27 Missouri
agencies registered over 26,000 voters in the first six weeks, and a total of over 79,000
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Missourians in the six and a half months following the court’s order, compared to only 15,568
registered by all Missouri public assistance agencies in all of 2005-2006.28
In United States v. Tennessee,29 the parties entered into a consent agreement whereby
Tennessee agreed to (1) implement uniform procedures for the distribution, collection,
transmission and retention of voter registration applications; (2) implement mandatory, annual
NVRA training programs for all counselors and employees whose responsibilities included
providing Tennessee driver’s licenses, public assistance, or services to residents with disabilities;
and (3) ensure the timely collection of voter registration applications and transmittal to the
appropriate county election officials. After signing the consent decree in 2002, agency
registrations in Tennessee immediately shot up more than five-fold. Tennessee has been a
national leader in public agency registrations ever since, registering at least 120,000 low-income
voters biennially and ranking among the top three states in each EAC report since the consent
decree.30 Tennessee reported 124,709 voter registration applications at public assistance offices
in 2009-2010.31
A.

Recommendations for Section 7

The failure of Section 7 has largely been a failure of leadership. In general, state election
officials have failed to notify agencies that they are not in compliance, let alone exercise any
regulatory authority over them. Similarly, state agency directors have not made registration a
priority with their employees. Many state offices admit to having no registration forms on hand
for several years running; many employees do not even know they are required to offer
registration. Even agency directors are often in the dark. Compounding the problem has been
the Justice Department’s lax enforcement of Section 7. Given the recent spate of restrictive state
voting legislation, federal enforcement efforts—of all of the voting rights laws—are more critical
than ever. The following are five suggestions that would ensure that Section 7 would function as
Congress intended:
1.

Fix Agencies’ Administrative Procedures.

Many of the roadblocks to Section 7 compliance are due to administrative procedures
within the agencies themselves. At a minimum, each agency should appoint an accountable
NVRA coordinator to ensure that personnel are trained, that voter registration is consistently
offered, that forms are properly transmitted, and that data is kept and reported to the Election
Assistance Commission. Agencies should also institute improvements to their registration
processes. For example, requiring that a receipt be given to anyone filling out an application
with a number to call in case the registration card doesn’t arrive creates a “paper trail” showing
an application was filed. Those voters might then be able to avoid voting by provisional ballot
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on Election Day.32 Obviously, a “paperless” system, whereby the form is transmitted
electronically to the election office while the client is in the agency, is the ideal.
2.

Increase Department of Justice Enforcement of Section 7.

The Department of Justice must commit to energetic enforcement of Section 7. There
was almost no enforcement activity during the first decade of this century. Thus far, even in the
current administration, DOJ has initiated only two Section 7 cases, both in 2011: first in Rhode
Island,33 a case including both Section 5 and Section 7 claims, and then in Louisiana,34 two
months after Project Vote, and the NAACP Legal Defense Fund (along with New Orleans
attorney Ronald Wilson) filed a similar lawsuit against Louisiana.35 (In contrast, during the same
period, advocacy organizations, Project Vote, Demos, and the Lawyers’ Committee for Civil
Rights Under Law, filed suits against Georgia, Indiana, and New Mexico, as well as the
Louisiana case mentioned above.)
Despite its infrequency over the past decade, there is no doubt that enforcement action by
the Department of Justice gets results. For example, before DOJ’s intervention in 2002, public
agency voter registrations in Tennessee had fallen by more than 60% from the early years of
implementation to only 49,636 for 1999-2000.36 The results of the consent decree in that lawsuit
were immediate and dramatic, as noted above (p. 6), with more than 120,000 registrations for
each biennial period since.
While the pace of the DOJ Voting Section’s NVRA litigation has been slow, the Civil
Rights Division did issue comprehensive guidance to states on their obligations under the NVRA
in 2010. The “FAQ” document37 is “designed to provide information and guidance” to election
officials and the general public as to what is required by each section of the NVRA. This
document is a major step forward by the Justice Department, which is finally sending the
message that the NVRA is an important civil rights statute that merits serious attention by the
states.
3.

Expand the Number of Agencies that Offer Voter Registration.

The limited number of agencies that offer voter registration should be greatly expanded.
The President should commit his administration to this goal, and issue an Executive Order, if
necessary. It is possible that autonomous federal programs, such as the Veterans
Administration38 and Social Security, could simply be directed to offer voter registration. Other
agencies, operating in partnership with the states, could be ordered to agree to designation as
32
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voter registration sites. In recent years, attempts by several voting rights organizations to expand
registration through a painstaking process of agency-by-agency advocacy have borne little fruit,
though talks with the U.S. Citizenship and Immigration Service (USCIS), with the goal of having
voter registration offered at naturalization ceremonies, have been encouraging.
In addition to expansion at the federal level, the NVRA gives the states wide latitude to
designate additional agencies, including both private and federal entities, with their consent.
This power has not been widely used, and states should be encouraged to think creatively to
reach out to programs that interact with the public, particularly traditionally disenfranchised
groups. Unemployment agencies and job training sites, for example, would be opportune venues
to reach many low-income citizens.
4.

Clarify that Each State’s Chief Election Officer is Responsible for
Implementing Section 7.

The states’ chief election officers must be accountable for Section 7 compliance, and
indeed for NVRA compliance generally. While the statute makes this explicit in Section 10 by
making the chief election official “responsible for the coordination of State responsibilities,” the
courts have sometimes absolved them of real responsibility, apparently finding that
“coordination” is something less than “responsibility.” The Department of Justice FAQs, cited
above, make it clear that the chief state election official is fully responsible for NVRA
compliance, and even suggests that the state might appoint a dedicated state official for this
purpose (Question 41).
5.

Make Use of Technological Advances to Improve the Registration
Process.

Improvements in technology have made the efficient, simultaneous registration process
more realistic for agencies, as well as DMVs. As states upgrade their information systems, their
obligations (and opportunities) to offer voter registration should be kept in mind. The DOJ FAQ
document makes it clear that states should integrate voter registration into agency protocols
whenever they are upgrading their technological systems (Question 24). Delaware has been at
the forefront of such efforts, and Colorado and Washington are not far behind.
III.

Administration and List Maintenance (Section 8)

“Each state shall insure that any eligible applicant is registered to vote… and conduct a general
program that makes a reasonable effort to remove the names of ineligible voters.”
A.

Submission and Acceptance of Forms

Section 8 sets a number of standards for the administration of federal elections that are
widely misunderstood or ignored. First, it makes clear that forms filed through motor vehicle
offices (Section 5) or state agencies (Section 7) are deemed submitted when given to such
agencies, not when received at the state election office. Consequently, a lag in the transmission
of forms by a state agency should not prejudice the voter. Nevertheless, if the agency were to be

8

so late that a form did not arrive at the election board prior to the election, presumably the voter
would be required to vote provisionally. Given the wide variances in states’ and counties’ rules
for counting provisional ballots, the voter should not be forced into this risky position
A related “administration” issue was raised in ACORN v. Edgar, one of the early tests of
the efficacy of the NVRA as a whole.39 Plaintiffs challenged, among other things, Illinois’s
regulation requiring that anyone submitting the federal registration form must also file an
Address Verification Form before the registration could be effective. The court held that this
provision violated Sections 8(a)(1) and 8(b)(1) of the NVRA.
…[W]hat controls here is that [the Illinois regulations] are indeed
invalid because they violate [NVRA] §§ 8(a)(1) and 8(b)(1) by
imposing a requirement that is not authorized by those provisions.
If any question existed in that respect (and it does not), both
H.Rep. 14 and S.Rep. 30 expressly provide that an applicant's
“registration is complete ” when the application form alone is
tendered to the appropriate office (or on the postmark date if the
application form is mailed).
In other words, the state is precluded from imposing additional formal requirements
because 8(a)(1) defines registration as complete upon acceptance of a “valid voter registration
form,” and 8(b)(1) requires state activities to protect the integrity of the electoral process to be
uniform and nondiscriminatory.
Section 8 also requires the state to send the voter a notice of the disposition of his
registration application.40 We have seen widespread violation of this law in recent years, when
voter registration drives have submitted hundreds of forms at a time. Election officials in some
jurisdictions, perhaps overwhelmed by the processing job ahead of them, have been known to
hand forms back to the registration workers and tell them to correct real or perceived errors in
the forms by contacting the applicants. This is not the responsibility of the registration workers,
and is indeed inconsistent with the law.41 Nonetheless, it continues to occur, and given the
recent growth of registration drives, will likely happen with increasing frequency in the future.
It is also important to note that there is no federally-imposed time limit on the mailing of
disposition letters, and some offices, particularly when faced with heavy registration, leave this
task to the last minute, preventing any meaningful opportunity for the voter to correct errors or
omissions.
B.

Voter List Maintenance

Often referred to as “purging,” the removal of a voter from the roll may only be
accomplished under certain narrowly defined circumstances. This may be the least understood

39

ACORN v. Edgar, No. 95-C-174, 1995 WL 532120 (N.D. Ill. Sept. 7, 1995).
42 U.S.C. § 1973gg-6(a)(1)(2) (1993).
41
42 U.S.C. § 1973gg-6(a)(2) (1993).
40

9

and most contravened subsection of the NVRA as a whole. Several provisions have proven
especially problematic for local election officials.
A general “list cleaning” program (to remove ineligible voters on the grounds of change
of address) may not be conducted within 90 days of a primary or general election. Such a
program must be “uniform, nondiscriminatory, and in compliance with the Voting Rights Act.”42
For example, a mailing only to a particular zip code, or only to Spanish-surnamed voters, is not
permitted.
In addition, the failure of a registered voter to actually vote cannot be, by itself, a ground
for removal from the voter roll.43 Nevertheless, there is a popular misconception that non-voting
justifies purging. In 2008, a bill introduced in the Mississippi legislature would have required
voters to “re-register” if they registered prior to October 1, 2008 and failed to vote in any
election between November 3, 2008 and December 31, 2009.44 Fortunately, this provision was
later dropped from the bill, but the fact that a state senator could have seriously proposed it, in
light of the obviously contrary federal law, is alarming.
One of the legitimate grounds for removal of a voter from the rolls under most states’
laws is a felony conviction.45 The embarrassing case of Florida’s felon list in 2000 provides an
important object lesson in just how complicated the application of this seemingly simple
procedure can be. In matching the Florida Voter Registration Database (VRD) to a national list
of felons, the process matched the first four letters of the first name, middle initial, gender, and
last four digits of the Social Security number (when available), and used approximate matches
for last name (matching on 80 percent of the letters in the last name) and date of birth. Certain
name variations were also explicitly taken into account (Willie could match William; John
Richard could match Richard John). The result of this flawed “match” was that approximately
15 percent of the names removed from the VRD were not felons at all and were improperly
removed.46
It is incumbent upon the state periodically to send “felon lists” to the Board of Elections,
but based upon the Florida experience, several safeguards should be implemented. First, the lists
must contain enough data, matched exactly, to ensure that the felon cannot be confused with any
other voter of the same or similar name. Second, the state’s rule for re-enfranchisement (if any)
must be well publicized to the prison authorities and the prison population. Upon exiting the
penal system, the prisoner must be fully informed of his voting status, including what, if any,
steps he may take to have his voting rights restored. An affirmative duty must be imposed on
parole and probation officers to review these rules with their clients at appropriate junctures. In
the razor-close Washington governor’s race in 2006, for example, it became clear that many
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former felons had never been apprised of their rights. The legislature subsequently acted to
require authorities to brief all prisoners leaving the system.47
The removal of a voter based on a change of address is the most complicated part of the
statute. Of course, any voter may request to be removed, but this occurs rarely. People who
move are apt to notify several government agencies, commercial entities, and friends before they
ever think of the Board of Elections. Their failure to notify, therefore, is unlikely to have a
nefarious motive – such as the intention to vote in two different jurisdictions. Overwhelmingly,
it is due to inadvertence.
Fortunately, the NVRA provides safeguards to ensure that the board of elections removes
a voter’s name only where it can be certain that she has left the jurisdiction. The law requires
that removal of the voter from the voter roll on the ground of a change of residence can only
occur (a) if the voter confirms in writing that she has changed address, or (b) if she fails to
respond to a forwardable notice and then does not vote or appear to vote in the next two federal
general elections after the notice is mailed.48
In other words, the law requires both an attempt by the state to directly communicate with
the voter and the passage of a substantial period of time thereafter in order to be satisfied that she
has moved elsewhere. Unfortunately, as discussed below, the application of this process has
been widely misconstrued by state and local election officials.
C.

HAVA and Database Matching

The protocol that is required before a voter may be removed from the roll (mandated by
NVRA Section 8 (c)(1) and outlined above) has been further undermined as an unintended
consequence of the state database requirement of the Help America Vote Act (HAVA).49 Now
that states are required to create and maintain an electronic statewide database of registered
voters, some states have attempted to match a new registrant’s data with existing databases of
drivers’ license numbers, state identification numbers, or Social Security numbers, and deny
registration to an applicant whose data does not match. This use of databases is inconsistent with
the HAVA requirement, which contemplated database matching as a “shortcut” for the voter who
registered by mail who, if matched, would not be required to present ID at the polling place
when voting for the first time. (HAVA Sec. 303(b) provides that, ordinarily, a first-time voter
who registered by mail must present ID at the polling place.) As the court in Washington
Association of Churches v. Reed emphasized, “the language of this section makes clear that
HAVA requires matching for the purpose of verifying the identity of the voter…but not as a
prerequisite to registering to vote.”50
In another variation on the misuse of the state database, some states have formed regional
compacts to share voter registration information, with the object of rooting out duplicate entries
47
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– voters who have moved from one state to another without canceling registration in the prior
state.51 Again, it is important to note that the overwhelming majority of these duplications occur
through inadvertence and not criminal intent. It is also obvious, in this mobile society, that there
are bound to be duplicate registrations of the same voter, giving rise to the inference that the
voter has changed residence. But that inference is only the beginning of the process. Two states
that suspect they each have the same person on the rolls cannot unilaterally (or bilaterally, as the
case may be) cancel the voter’s registration in the state where he registered first. Rather, the first
state is obligated by the NVRA to send a forwardable letter to the voter and follow the procedure
set out in §1973gg-6(d). Instead, some states are simply dropping voters from the rolls in the
mistaken assumption that their interstate matching process is a substitute for the NVRA.52
Despite frequent violations of Section 8, it has been litigated relatively rarely. In those
instances where cases were filed, the litigation yielded mixed results. In United States v. Pulaski
County,53 for example, the parties entered into a consent decree in 2004, whereby the county,
without admitting liability, agreed to take certain corrective actions that ensure compliance with
the list maintenance requirements of section 8. The specific actions included an agreement not to
remove a registrant from the list of eligible voters (1) except at the registrant’s request; (2) as
provided by Arkansas law by reason of criminal conviction or mental incapacity; or (3) as
provided in the NVRA at Section 1973gg-6 [Section 8]. Defendants agreed to provide the
United States with a list of all registrants listed as inactive in the county and to send confirmation
cards to each registrant on the list, postage prepaid by forwardable mail, as part of a process
intended to restore to the active list any voter who had been improperly purged and to prevent
future improper removal from the voter rolls. The decree also required Defendants to conduct
certain pre-election mailing and media campaigns to provide information on registration and
polling locations. Finally, the parties agreed that Defendants would take actions on Election Day
to ensure that poll workers had the tools to help voters to vote in their correct precinct, correct
their registration address and vote a regular ballot, or, failing that, to vote a provisional ballot.
Not all Section 8 litigation has had such a positive outcome. For example, the issue in
United States v. Missouri54 turned on whether the state or local election officials have authority
over the list maintenance process. Under Missouri law, the court held that the state was not
responsible for enforcement of the NVRA as against local election authorities.55 However, the
degree of local compliance would be a factor to be weighed in assessing whether the state is
reasonably conducting a general list maintenance program. Needless to say, this decision casts
51
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doubt on the import of the NVRA’s requirement that the state designate a responsible “chief
election official,” and potentially requires aggrieved parties to mount lawsuits against multiple
local governmental entities to ensure statewide compliance. (However, the more recent DOJ
FAQ document, at Question 41, clarifies that state NVRA responsibility is indeed centralized
and multiple lawsuits should not be necessary.)
Some jurisdictions cancel a registration if the letter notifying the applicant of its
disposition comes back as undeliverable. Michigan, Maryland, and Colorado statutorily require
cancellation under those circumstances. The court in Miller56 held that Michigan’s statute to that
effect was consistent with Section 8 (a)(1). In doing so, the court failed to recognize that an
eligible voter’s identification card might be returned for reasons other than ineligibility. Such a
voter, who has no way of knowing of the non-delivery, may show up at the polls on election day
and have no recourse, no matter what the reason for the non-delivery. However, the U. S.
District Court for the Eastern District of Michigan issued a preliminary injunction against the
same practice in United States Student Assn. Fd. v. Land, and the Sixth Circuit refused to issue
an emergency stay of the injunction, holding, among other things, that the state was unlikely to
prevail on the merits.57 The District of Colorado took a contrary position in 2010, when it held
that Colorado’s bounced back mail provision did not violate Section 8(d) of the NVRA.58
Although Section 6(d) of the NVRA provides that a non-deliverable disposition notice
“may” be followed by the protocol described in the list maintenance section (Section 8) of the
NVRA, well-intentioned voters are shut out of the process routinely. If the “may” in this section
is really intended as a “must,” as would better serve the intent of the statute as a whole, then the
statute should be amended accordingly.
The impact of procedural hurdles for “movers” is felt most acutely by certain
demographic groups, notably young, low income, and minority voters.59 Florida led the way in
implementing a procedure to alleviate this problem when it enacted “permanent portable”
registration, whereby a voter registered anywhere in the state may simply update his registration
upon voting if he moves anywhere else in the state.60 This reform was applauded as a boon to
election administration by county officials of both parties. Unfortunately, it was a casualty of
2011’s omnibus election reform law in Florida. Now, only movers within the same county may
update at the polls, and others must file new paperwork.61
D.

Recommendations for Section 8

The administration of registration provisions of Section 8 are, for the most part, drafted
clearly but nevertheless have been widely ignored. Significantly increased awareness and
enforcement of these provisions is necessary to fulfill the potential of Section 8. The Department
of Justice guidance goes a long way toward clarifying the mandates of the statute, but the
56
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Department has rarely gone to the next level, filing lawsuits against states and counties that
violate it. In addition, certain portions of Section 8, including the list maintenance provisions
(Section 8 (b)-(d)), have been so widely misunderstood that they may need to be amended if
improved enforcement efforts fail to yield a concrete change in states’ practices.
1.

Ensure Applications are Forwarded in a Timely Manner.

Receipt of an application at a motor vehicle or other designated agency is deemed to be
the date of application, irrespective of when (or if) it is received by the appropriate election
office, and this provision should be enforced if violated. In addition, the statute should be
amended to provide a remedy in this situation, so that a voter is not unfairly penalized and forced
to vote by provisional ballot, which may or may not be counted. Instead, if the voter affirms
under penalty of perjury that she applied at a specific office on a specific date, and affirms that
she meets all of the eligibility requirements, she should be permitted to vote by regular ballot.
2.

Enforce States’ Obligation to Send Applicants Disposition Notices.

Second, the statute charges the “appropriate State election official” with sending a
disposition notice to the applicant.62 As noted earlier, some election authorities have flouted this
duty by handing registration forms back to those who submitted them on behalf of applicants.
This is clearly prohibited by the law, and must be enforced against state or county election
officials. Further, there is no time limit imposed by the statute on the duty to send a disposition
letter, sometimes rendering a letter useless to the voter if she is out of time to fix or complete her
application.
3.

Monitor Compliance with the Narrow Circumstances Permitting Removal
of Voters from the Rolls.

Election authorities are constrained from removing the name of a registrant except under
certain limited circumstances – either at the request of the registrant, under state law by reason of
criminal conviction or mental incapacity, or under a general list maintenance program to remove
names because of death or change of residence.63 The Department of Justice has now issued
clear guidance (Question 29) as to the meaning of “uniform, nondiscriminatory” list maintenance
programs to give notice to election administrators as to what the law requires. It is too early to
tell if this has been sufficient to change state practice.
4.

Ensure Accurate Lists of Felons.

Section 8 should impose an explicit, affirmative duty upon states to provide adequately
detailed felon lists to the election board and regularly to supply lists of prisoners exiting the
system (in states where re-enfranchisement is possible). Given recent experience with
significant error rates in “felon purges,” the same 90-day rule applicable to purges based on
address changes should be applied to felon purges as well. In other words, any list cleaning
process designed to systematically remove felons may not be conducted within 90 days of a
62
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federal election. Upon release, all prisoners must be informed of their right to be reenfranchised, where applicable, and the process for achieving that status. (In light of the
importance of voting rights in the prisoner’s reintegration into society, administrative burdens to
accomplish re-enfranchisement should be kept to a minimum. Unfortunately, even amending the
NVRA will probably have no impact on this state-law issue.)
5.

Clarify that a Failure to Vote is Not Grounds for Removing a Voter from
the Rolls.

The Department of Justice FAQ (Number 30) goes a long way toward clarifying the
circumstances under which purging is (and is not) allowed. However, the Department should not
shy away from initiating litigation against jurisdictions that fail to comply with the law. The
relevance of one’s failure to vote in two federal elections is misconstrued by the public at large,
and frequently by election officials, as if it were an independent basis for removal from the rolls
rather than a delineation of a time period. For example, in 2008 in Miami-Dade County, a
number of African American voters who had not voted in many years and had not moved in all
that time were told they were not on the rolls. This is a particularly important clarification
demanded by the past 18 years’ experience with the NVRA, and the statute may need to be
amended to clarify this provision if increased enforcement does not remedy the problem.
6.

Make the Purge Protocol Mandatory When Mail is Returned as
Undeliverable.

As noted previously, the NVRA should be amended to require that the Section 8 purge
protocol be observed when a disposition letter or voter registration card is returned as
undeliverable. Currently, election officials “may” use this process but are not required to.
7.

Enforce the Purge Protocol Against States that Purge on the Basis of
Matching Lists.

The practice by election administrators of rejecting registrations or purging voters on the
basis of the matching of lists – both intrastate and interstate – is in clear contravention of the
NVRA. Unfortunately, the DOJ FAQ fails to address this problem directly. If enforcement
efforts fail to curb these practices, new language should be added to the NVRA or to HAVA to
clarify the legally permissible uses of the match process.
8.

Require an Exact Match and Provide Meaningful Notice.

Finally, it is essential that there be an exact match, using adequate data fields, before
anyone is removed from the voter roll, whether on account of death, felon status, or change of
residence. In addition, meaningful notice to the voter must be required before removal. The
right to vote is too important, and the opportunities to correct such errors too limited, to permit
anything less. Experience has shown the match processes used by some states to be too errorprone to allow them to continue, and the law should be clarified and, if necessary, amended in
light of this experience.
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IV.

Enforcement of the NVRA

Although it is tempting to conclude that the dearth of litigation under the NVRA over the
past 18 years is evidence that the statute’s meaning is clear and its goals are being attained, that
is far from true. Instead, particularly in the last decade, the Department of Justice has shown
little will to enforce the law against the states, despite widespread and obvious violations. Nor
have the states done much to keep their own houses in order. To cite only one glaring example,
agency and DMV registration in many localities have suffered from a lack of oversight across
the board, and the states’ chief election officials must be held accountable for NVRA
implementation, as the statute requires. It is also noteworthy that the Department of Justice has
never used the criminal penalties of Section 12,64 which provides for fines and imprisonment in
cases of intimidation or fraud perpetrated upon voters, even though instances of such conduct
have been documented.65
Further, the private right of action provided in Section 1166 has been shown, as a practical
matter, to be a highly imperfect vehicle for enforcing the law. (It is important to note here that
the Department of Justice may sue on behalf of the United States, without a private plaintiff,
making the Department’s role even more indispensable in vindicating violations of voting rights
under the law.) Individual plaintiffs are almost impossible to identify until it is too late for them
to achieve a meaningful remedy – the ability to register and to vote. Often, an individual who
has been harmed by an NVRA violation will not know it until she appears at the polling place
and is told she is not on the roll because, for example, her form was never sent from the
disability agency to the election board. Conversely, an individual who eventually registers
successfully is, arguably, no longer injured by an earlier violation of the NVRA, and would no
longer have standing to sue under the statute.
As a way of circumventing the difficulty of finding individual plaintiffs, some
organizations – such as unions or civic groups – have sued on behalf of their members.
However, this strategy has also been far from universally successful. For example, in ACORN v.
Fowler, the Fifth Circuit upheld the Louisiana District Court’s judgment that ACORN lacked
standing to enforce the NVRA list maintenance provisions on behalf of its members against the
state because it could not demonstrate it had suffered any harm as an organization or as a
representative of its members that was traceable to the actions of the defendant election
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official.67 Similarly, in Diaz v. Hood, the union plaintiff was dismissed by the District Court on
the grounds that it had failed to identify any member who was personally aggrieved by the
conduct complained of. Eventually, however, the appellate court reversed this decision.68
In Harkless v. Blackwell,69 the trial court held that ACORN did not have standing to
make a Section 7 claim because it “failed to allege anything except ‘a setback to its abstract
social interests.’”70 Fortunately, the Sixth Circuit reversed this decision, but without
substantively addressing the organizational standing issue.71
Clearly, the combination all of these factors constitutes a “perfect storm” to deny
meaningful relief for NVRA violations. If the Department of Justice fails in its duty to enforce
the law, and organizational standing is denied, and individual plaintiffs are difficult to identify
until they have been irrevocably deprived of their rights – the promises of the NVRA are hollow
indeed. Surely, some remedial action must be taken.
V.

Conclusion

The National Voter Registration Act was heralded as a landmark law that would usher in
a new era of universal, or nearly universal, enfranchisement and political participation. Yet
registration problems were widely believed to be the most important issue of the 2008 election,
as hanging chads were in 2000 and long lines in 2004. Clearly, the promise of the NVRA is a
long way from fulfillment.
Without reiterating the recommendations included above, we note that there are several
categories of improvements that would greatly enhance the efficacy of the NVRA, and thus the
enfranchisement of previously unreached voters.
The President of the United States, himself a former voter registration organizer and
NVRA litigator, has extensive executive authority to breathe new life into the NVRA by
exercising leadership over the Department of Justice and over other cabinet-level departments
whose programs are or should be voter registration agencies. Even without addressing the
contours of the president’s power to issue Executive Orders to expand the number of voter
registration agencies, he could accomplish a great deal merely by convening the relevant agency
and program directors and making it clear what the law requires of them right now. He should
also direct additional agencies to accept designation as voter registration sites by states –
something the Veterans Administration, under the previous administration, refused to do.
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The Department of Justice, in particular, is key to the success or failure of the NVRA,
and should provide much-needed enforcement of Sections 7 and 8. The Department has the duty
to sue states that are out of compliance, and, to date, lawsuits have been few and far between.
The Department’s issuance of the FAQ guidance explains what is expected of the states under
the law, elucidates the standards that will be used in assessing compliance, and sets out best
practices. This document has been an important step forward, but only a step. Were the
Department to take full advantage of its powers, including its unique ability to initiate litigation
on behalf of the people of the United States, the registration and list maintenance procedures set
forth in the NVRA could be fully enforced, to the benefit of the voters.
Many state election officials have likewise taken a rather passive approach to their
responsibilities under the NVRA. Each state’s chief election official must ensure that the state’s
registration form is easy to use, that election administrators do not impose unreasonable
restrictions on registration drives, and that motor vehicle, disability, and social service agencies
consistently fulfill their duties under the NVRA. In addition, some states have not fully
complied with their obligation under the NVRA to designate additional state, federal, and private
agencies as voter registration sites, and they should do so. Experience has shown that entities
that serve low-income and minority citizens can be very effective voter registration agencies
when they are committed to compliance with the law. This program can and should be
expanded.
Finally, legislative changes could give the law more clarity – and more teeth. There are
specific sections of the NVRA that, experience has shown, would benefit from clarified
language. However, a caveat is in order. Legislation is generally a long, hard road, and its
outcome is often unexpected, and sometimes unwelcome.
The debate that seemed so urgent after the 2008 election, including “universal
registration,” “automatic registration,” and “internet registration,” has not yet materialized.
Whether because of a lack of political will, the ascendancy of other pressing issues, or for other
reasons, Congress has yet to address the many ambitious proposals to expand enfranchisement
and streamline the process. In the meantime, the NVRA remains a powerful tool that should not
be ignored. If it were – finally – vigorously enforced and faithfully interpreted, this 18-year old
statute could well be the transformative law that its authors envisioned.
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