Rulemaking and the
Resistance

Karl:Sandstrom; KSandstrom@perkinscoie.com

Rajesh Nayak, RNayak@nelp.org

Emily:Hogin, EHogin@perkinscoie.com

Photo source: Mobilus In Mobili


mailto:KSandstrom@perkinscoie.com
mailto:RNayak@nelp.org
mailto:EHogin@perkinscoie.com

The Resistance Needs to Pay Attention to
Agencies

Che New ﬂork @imes | https/nyti ms/2xUPvmV

BUSINESS DAY

Where Trump’s Hands-Off Approach to
Governing Does Not Apply

By BEN PROTESS, DANIELLE IVORY and STEVE EDER  SEPT. 10, 2017

The Trump administration opened the door to allowing more firearms on federal
lands. It scrubbed references to “L.G.B.T.Q. youth” from the description of a federal
program for victims of sex trafficking. And, on the advice of religious leaders, it
eliminated funding to international groups that provide abortion.
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The Rulemaking Process




Why Make a Rule?



WWW.reqg | nfo gov Agency Rule List - Update 2017

Department of Labor
e | o | |
DOL/ETA Proposed Rule Stage Trade Adjustment Assistance for Workers 1205-AB78
DOL/ETA Proposed Rule Stage Drug Testing by States for Purposes of Determining Unemployment Compensation Eligibility 1205-AB81
DOL/ETA Proposed Rule Stage Apprenticeship Programs, Labor Standards for Registration, Amendment of Regulations 1205-AB85
DOL/ETA Final Rule Stage Senior Community Service Employment Program (SCSEP), Performance Accountability 1205-AB79
DOL/ETA Final Rule Stage $:r?]r;(i)sr: ;fJ;mnszr:;rﬂltEdra?wgz:g :;)r:)r;(;;?;ase the Fiscal Year 2017 Numerical Limitation for the H-2B 1205-AB84
DOL/EBSA Prerule Stage Request for Information on Fiduciary Rule and Prohibited Transaction Exemptions 1210-AB82
DOL/EBSA Proposed Rule Stage Delay or Amend Final Rule Amending Claims Procedure Regulation 1210-AB39
DOL/EBSA Proposed Rule Stage Ez;irzi?nr; ﬁtf It:tceoi;);rré gfggtys;z:}gfa?;mgglnse.:)ﬁng Related Regulations Under the Employee 1210-AB63
DOL/EBSA Final Rule Stage Amendment of Abandoned Plan Program 1210-AB47
DOL/EBSA Final Rule Stage Electronic Filing of Apprenticeship & Training Notices, and Top Hat Plan Statements 1210-AB62
DOL/EBSA Final Rule Stage Adoption of Amended and Restated Voluntary Fiduciary Correction Program 1210-AB64
DOL/OSHA Prerule Stage Communication Tower Safety 1218-AC90
DOL/OSHA Prerule Stage Mechanical Power Presses Update 1218-AC98
DOL/OSHA Prerule Stage Powered Industrial Trucks 1218-AC99
DOL/OSHA Prerule Stage Lock-Out/Tag-Out Update 1218-AD00
DOL/OSHA Prerule Stage Blood Lead Level for Medical Removal 1218-AD10
DOL/OSHA Proposed Rule Stage Occupational Exposure to Beryllium 1218-AB76
DOL/OSHA Proposed Rule Stage Quantitative Fit Testing Protocol: Amendment to the Final Rule on Respiratory Protection 1218-AC94
DOL/OSHA Proposed Rule Stage Crane Operator Qualification in Construction 1218-AC96
DOL/OSHA Proposed Rule Stage Cranes and Derricks in Construction: Exemption Expansions for Railroad Roadway Work 1218-AD07
DOL/OSHA Proposed Rule Stage Technical Corrections to 16 OSHA Standards 1218-AD12
DOL/OSHA Proposed Rule Stage Puerto Rico State Plan 1218-AD13
DOL/OSHA Proposed Rule Stage Improve Tracking of Workplace Injuries and llinesses 1218-AD16
DOL/OSHA Proposed Rule Stage Tracking of Workplace Injuries and llinesses 1218-AD17
DOL/OSHA Final Rule Stage Standards Improvement Project IV 1218-AC67
DOL/MSHA Prerule Stage Exposure of Underground Miners to Diesel Exhaust 1219-AB86
DOL/MSHA Final Rule Stage Refuge Alternatives for Underground Coal Mines; Limited Reopening of the Record 1219-AB84
DOL/MSHA Final Rule Stage Examination of Working Places in Metal and Nonmetal Mines 1219-AB87
DowwHD Prao sage  Secuestlorforaloy efing and Delmig e xemplons o Execulhe, Adminstahe, 135,120
DOL/WHD Proposed Rule Stage Tip Regulations Under the Fair Labor Standards Act (FLSA) 1235-AA21
DOL/OWCP Final Rule Stage Longshore and Harbor Workers' Compensation Act: Maximum and Minimum Compensation Rates 1240-AA06
DOL/OWCP Final Rule Stage ggi?fszg)oré?:r;ger:esgg:; Under the Energy Employees Occupational lliness Compensation Program 1240-AA08
DOL/OWCP Final Rule Stage Black Lung Benefits Act: Medical Benefit Payments 1240-AA11
DOL/OLMS Proposed Rule Stage E::giﬁignaﬂg%;lfc:ggrrzritgg "Advice" Exemption in Section 203(c) of the Labor-Management 1245.AAQ7
DOL/OLMS Proposed Rule Stage Labor Organization Annual Financial Reports: Coverage of Intermediate Bodies 1245-AA08
DOL/OLMS Proposed Rule Stage Trust Annual Reports 1245-AA09
DOL/OS Final Rule Stage Change of Mailing Address for the Benefits Review Board 1290-AA32

DOL/ASVET Proposed Rule Stage HIRE Vets Medallion Program 1293-AA21


http://www.reginfo.gov

Prerule Consultation



Develop
Proposed Rule
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Issue Proposed Rule
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What's in a Proposed
Rule?

< ——————— Background
' —————————  Section-by-Section
< ——— Analyses

Proposed Reqgulatory Text



Public Comments



Develop Final Rule

i



Issue Final Rule
(with Effective Date)
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Judicial or Legislative
Challenges

X



Public Comment is a Huge Opportunity!

Net neutrality comments top 20

SNEIDW million
I I I I I BY ALI BRELAND - 08/17/17 03:18 PM EDT

The public has filed over 20 million comments to the Federal
Communications Commission over its plan to scrap the net neutrality

rules.
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Where to find Proposed Rules: Federal
Register

@ https://www.federalregister.gov/ L~ac It
(& Federal Register :: Home - .. %
X @RHConvert v [EHSelect
[ v [ d@ v Pagev Safetyv Toolsv @~ (N (1] @]
%5 £ Web Slice Gallery v &) Tabs
/ﬁ\ 28 Sections v < Browse v Q Search v & ReaderAids v JRMyFR v Search Documents Q A
on Sign in Sign up
N The Daily Journal of the United States Government
o
x
R /< Cin e sdlay . September 13th Bl g
3
D
{ €
Current Issue 105 documents from 41 agencies (227 Pages) %
84 Nofices 2 Presidential Documents 5 Proposed Rules 14 Rules =
oy . . Special Filing Regular Filing
[g_] Public Inspection on 17:15 AM, on W 3 7 08:45 AM, on
20 2017
9 documents from 5 agencies 93 documents from 36 agencies
6 Notices 2 Presidential Documents 71 Notices 9 Proposed Rules 13 Rules
1 Rule
Q Search All Federal Register Documents Since 1994
Find Search term or citation Q || 759,276 documents
26 Money Taking and Importing Marine : ! | Suggested Searches view all
Mammals o reatened Species
il year
by the National Oceanic and Atmospheric
Administration on 09/13/2017
year
Fishery Management v
1467 documents in the
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Where to find Proposed Rules:
Regulations.gov

LN https:// v regulations.gov/ e

® ok
{4 Regulations.gov - Home

File Edit View Favorits Tools Help
X @QConvert v [ Select
% v B v @ v Pagev Safetyv Toolsv @~ $i (1] &

95 £ Web Slice Gallery v &) Tabs

Home Help v Resources v Contact Us A

. i
regulations.gov
Your Voice in Federal Decision-Making Q Search

Make a difference. Submit your comments and let your voice be heard.

SEARCH for: Rules, Comments, Adjudications or Supporting Documents:

» Advanced Search

" .
ﬂﬁ What S Trendlng’ [i] Comments Due Soon
Today (15,
International Drug Scheduling; Convention on Psychotropic Nexl’3 (Da)'s )
Substances; Single Convention on Narcotic Drugs; Ocfentanil Y APIs for Developers
Next 7 Days (163)
Closing on Sep 13, 2017 Next 15 Days (321)

- N -
Definition of Waters of United States - Recodification of Pre- Next 30 Days (577) ® =

Next 90 Days (810) e
Existing Rules @

Closing on Sep 27, 2017

FAA Section 333

-

Newly Posted
Requests for Information: Small Business Lending Market W TR0 ‘
Closing on Sep 14, 2017 Today (86)
- - Last 3 Days (285)
Evaluation of Existing Regulations Last 7 Days (443) See how developers are using

Closing on Sep 20, 2017 Last 15 Days (834) Regulations.gov APIs!
Last 30 Days (1,782)

Generalized System of Preferences: Initiation of a Review of Last 90 Days (5,681)

Argentina for Possible Designation as a Beneficiary. Browse by Category

DOS Regulations Twitter Page

Home About Us Resources Help Connect With

Search eRulemaking Program Site Data How to use Regulations.gov

Advanced Search Media Toolkit Regulatory Agenda FAQs <

Browse By Category Agencies Agency Reports Required Glossary v
. Sty o by Statute m® Contact Us

®100% ~
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Submit Comments Online

<5

X @BConvert v

95 £ Web Slice Gallery v &) Tabs

@ https://www.federalregister.gov/documents/2017/09/13/2017-19434/standards-for-the-g I

g sting-packing-and-holding-of-produce-for-human-consumption-extension

- v [ de v Pagev Safetyv Toolsv @~ M (1] &

Proposed Rule

Standards for the Growing, Harvesting, Packing, and Holding of
Produce for Human Consumption; Extension of Compliance Dates
for Subpart E

A Proposed Rule by the Food and Drug Administration on 09/13/2017

. This document has a comment period that ends in 61 days. (11/13/2017)

B -% ©®

& O €

\‘V

SUBMIT A FORMAL COMMENT

AGENCY: Printed version:
PDF
Food and Drug Administration, HHS.
Publication Date:
09/13/2017
ACTION: o
Agencies:
Proposed rile, Food and Drug Administration
Dates:
Submit either electronic or written
SUMMARY:

The Food and Drug Administration (FDA, the Agency, or we) is proposing to
extend, for covered produce other than sprouts, the dates for compliance with the
agricultural water provisions in the Standards for the Growing, Harvesting,
Packing, and Holding of Produce for Human Consumption rule. We are
proposing to extend the compliance dates to address questions about the

Foi : £ 1 Syt 2 A, 23

comments on this proposed rule
by November 13, 2017.

Comments Close:
11/13/2017

Document Type:
Proposed Rule

Document Citation:

Q Site Feedback
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Examples of public comments

CFPB proposed rule: publish online “unstructured
consumer complaint narrative data” (i.e., raw
complaints from consumers)
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Special Interests Were Ready

o
vcuUL®

MICHIGAN CREDIT UNVON LEAGUE & AFFILIATES

September 22, 2014

Ms. Monica Jackson
Office of the Fxecriitive Secretarv

Disclosure of Consumer Complaint Narrative Data

The CFPB is broadly seeking comments related to the proposed extension of the policies regarding
the Consumer Complaint Database to include complaint narratives. Of particular concern is the
strong possibility of inaccurate or unfounded consumer complaints being posted, and the reputational
risk such complaints represents for credit unions. The MCUL is deeply concemed that there is no
real process proposed for vetting complaints prior to publication to the public database. As previously
discussed, credit unions take great care in addressing their members’ complaints directly and work
diligently to maintain strong, ongoing relationships with their members. Absent some protocol or
process to determine whether a claim has any substance prior to posting, these efforts at diligence
and service will be thwarted, and the door will be open to careless or even malicious reputational
attacks by disaffected consumers or even competitors.
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The General Public? Less Helpful

Comment

After submitting a very detailed compiaint to the CFPB | was troubled to find out what

this multi-billion dollar, taxpayer-funded governmental agency’s mandate actually is and

is not. Even though | submitted over 30 pages of detailed documents, chronologically

proving that REDACTED had issued me over a half dozen credit cards after | had cancelled
my credit card with them and ordered them to not reissue one to me (on one of many
recorded calls, for which | provided to-the-minute call times), AND REDACTED then allowed
companies to make charges to those credit cards which | not only didn't know existed, but
had instructed them not to issue. This is a blatant violation of | can't imagine how many

laws. Not only issuing credit cards to a customer that has instructed you to close the
account, never to be reopened, but the bank then allowing other companies to make charges
against those cards. How can those companies even have the new credit card numbers if |
don't? The only answer is that REDACTED, without my knowledge or consent, sent MY credit
card numbers to other companies and allowed them to make charges against those cards
without me ever activating them.
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Think Like a Litigator, Write Like an Expert

1. Read the STATUTE, then the RULE and any
accompanying documents (like an “"E&J")

2. Ask yourself:

» Does the agency’s interpretation of the statute
make sense?

» Can you point to where in the statute the agency
has the power to make all of its choices? Is it
going beyond the statute?

» Are there parts of the statute the agency is
ignoring?
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Think Like a Litigator, Write Like an Expert—
Continued

» What evidence is the agency relying on? Is that
evidence the most credible?

Does the agency’s rule fit the evidence it cites?

Is the agency ignoring important evidence that
you know?

» Has the agency considered important alternative
choices? Does the agency’s rejection of those
alternatives make sense?

» Is the agency departing from past practices? Has
It explained in a detailed way why the change?

vV V
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Important Administrative Law Cases

 Chevron, 467 U.S. 837 (1984) and Auer, 519
U.S. 452 (1997)

 Massachusetts v. EPA, 549 U.S. 497 (2007)

 Brown & Willlamson, 529 U.S. 120 (2000) /
Utility Air, 134 S. Ct. 2427 (2014)

e State Farm, 463 U.S. 29 (1983)

* Business Roundtable, 647 F.3d 1144 (D.C. Cir.
2011)

. FCC v. Fox, 567 U.S. 239 (2012).
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To-Do

1. Bookmark federalregister.gov and regulations.gov. Get in
the habit of keeping up with proposed rules.

2. Find partners, like law professors or local organizations,
who can help you understand the policy and sign your
public comments.

3. Study up on the Administrative Procedure Act, and keep
an eye out for potential litigation.

4. Reach out to ACS at LCEmails@acslaw.org to volunteer
to monitor specific policy areas in the Federal Register
for comment opportunities.
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