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Advance
Advance, the Journal of the Issue Briefs of the American Constitution 

Society for Law and Policy (ACS), is published annually by ACS. Our 
mission is to promote the vitality of the U.S. Constitution and the funda-

mental values it expresses: individual rights and liberties, genuine equality, access to 
justice, democracy and the rule of law.

Each issue of Advance features a collection of articles that emanate from the work 
of ACS’s network of scholars, advocates and practitioners, and features a selection of 
Issue Briefs written for ACS in the preceding year on a variety of topics. ACS Issue 
Briefs—those included in Advance as well as others available at www.acslaw.org—are 
intended to offer substantive analysis of legal or policy issues in a form that is easily 
accessible to practitioners, policymakers and the general public. Some Issue Briefs 
tackle the high-profile issues of the day, while others take a longer view of the law, but 
all are intended to enliven and enrich debate in their respective areas. ACS encourages 
its members to make their voices heard, and we invite those interested in writing an 
Issue Brief to contact ACS.

We hope you find this issue’s articles, which span a range of topics, engaging  
and edifying.
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The Voting Rights Amendment 
Act of 2014: A Constitutional 
Response to Shelby County*

William Yeomans, Nicholas Stephanopoulos, Gabriel J. Chin,  
Samuel Bagenstos, and Gilda R. Daniels

Introduction: An Overview of the Voting Rights 
Amendment Act of 2014

William Yeomans**

The Voting Rights Act of 1965 (“VRA”) has been described as “the most 
effective civil rights law in the history of the United States.”1 No provi-
sion of the VRA has been more effective than the preclearance require-

ment of Section 5.2 Prior to the Supreme Court’s 2013 decision in Shelby County v. 
Holder,3 a formula in Section 4 of the VRA4 identified nine states and jurisdictions 
in six more (collectively “covered jurisdictions”)5 with a pervasive history of racial 
discrimination in voting. As covered jurisdictions, they were required to prove to the 
United States Attorney General or a three-judge court in the District of Columbia 
that any proposed voting change did not have the purpose and would not have the ef-
fect of discriminating on the basis of race or language minority status. If the Attorney 
General objected within 60 days, the change could not go into effect. If he remained 
silent or the jurisdiction obtained a declaratory judgment, the change could proceed. 
The preclearance provisions proved so successful that Congress reauthorized them 
four times since 1965, most recently in 2006. 

In Shelby County, the Supreme Court, in a 5-4 decision, held the Section 4 cover-
age formula unconstitutional, asserting that it was not adequately grounded in “cur-
rent conditions.”6 It did so even though Congress, when it reauthorized the VRA in 
2006 by votes of 390 to 33 in the House and 98 to 0 in the Senate, compiled over 
15,000 pages of evidence showing the persistence of racial discrimination in voting in 
the covered jurisdictions.7 The Court left in place Section 5, which contains the pre-
clearance requirement, and invited Congress to craft a new coverage formula, which 

* This issue brief was initially published in May 2014. 
** Fellow in Law and Government, American University Washington College of Law. 
1 Richard L. Engstrom, Race and Southern Politics, 10 ELECTION L.J. 53, 53 (2011).
2 See 42 U.S.C. § 1973c (2012).
3 133 S. Ct. 2612 (2013).
4 42 U.S.C. 1973b (2012).
5 See Jurisdictions previously covered by Section 5, U.S. DEP’T OF JUSTICE, http://www.justice.gov/

crt/about/ vot/sec_5/covered.php (last visited May 7, 2014).
6 Shelby Cnty., 133 S. Ct. at 2629.
7 Id. at 2635-36 (Ginsburg, J., dissenting). 
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would, in turn, bring Section 5 back to life. Representatives James Sensenbrenner 
(R-WI) and John Conyers (D-MI) have done just that, introducing the bipartisan 
Voting Rights Amendment Act of 2014 (“VRAA”).8 Senator Patrick Leahy has intro-
duced identical legislation in the Senate.9 

The VRAA attempts to fill the hole Shelby County opened in four ways. It would: 
1) create a new coverage formula that would be based on recent violations of voting 
rights laws and would update coverage determinations annually; 2) expand judicial 
bail-in to allow courts to order preclearance as a remedy for proven violations of vot-
ing laws prohibiting racial and language discrimination; 3) create a new standard for 
preliminary relief to prevent use of potentially discriminatory voting changes until 
they can be reviewed by a court; and 4) increase the transparency of voting changes 
to allow for identification of problematic provisions.  

This Issue Brief, a collaborative effort of five authors, analyzes the major aspects 
of the VRAA and their constitutionality. The section below provides an overview of 
the legislation. The four sections that follow contain analyses of the constitutionality 
of each of the bill’s four key provisions. These analyses conclude that the relevant 
provisions of the VRAA are constitutional exercises of congressional power and 
should be upheld if challenged in court. 

A. THE COVERAGE FORMULA 
Section 3 of the VRAA would create a new “rolling trigger” coverage formula.10 

Under the new formula, each year, the Attorney General would look back fifteen 
years to determine whether, within that time frame, five voting rights violations had 
occurred within any given state, including one violation committed by the state itself, 
and whether three voting rights violations had occurred within any local jurisdiction. 
If so, the state or jurisdiction would be required to preclear voting changes for ten 
years from the date of the most recent violation. In addition, if a single violation had 
occurred in a local jurisdiction combined with extremely low minority turnout, as 
defined in the bill, for the preceding fifteen years, that jurisdiction too would be sub-
ject to preclearance. Voting rights violations counted in the formula would include 
final judgments finding violations of the Fourteenth and Fifteenth Amendments or 
Section 2 of the VRA, objections by the Attorney General pursuant to Section 5, and 
denials of declaratory judgments granting preclearance pursuant to Section 5. 

Although it is impossible to identify with certainty the jurisdictions that would be 
covered until the Attorney General makes the annual determination of extremely low 
minority turnout, if implemented today, the formula likely would capture Georgia, 
Louisiana, Mississippi, Texas, and a few jurisdictions outside those states. The roll-
ing trigger ameliorates concern that the bill’s initial coverage is too limited by ensur-
ing that future violations can trigger the extension of coverage. This feature also 
obviates the need for periodic reauthorization. 

The bill states that an Attorney General’s preclearance objection to the imposition 
of a “photo identification” requirement for voting will not count in calculating cover-
age. As a three-judge court held in denying preclearance of a photo identification law 
enacted by Texas and as a district court recently held in striking down a Wisconsin 
photo identification law, such laws can indeed disproportionately burden minority 

8 H.R. 3899, 113th Cong. (2014) [hereinafter “VRAA”].
9 S. 1945, 113th Cong. (2014).
10 See VRAA § 3.
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voters.11 Their special treatment in the coverage formula appears to be part of the 
price required to initiate bipartisan legislation, a bargain that should be revisited dur-
ing consideration of the bill. The exemption likely would not affect the initial cover-
age determinations, but could affect coverage in future years. 

B. JUDICIAL BAIL-IN 
Section 3 of the Voting Rights Act authorizes a court to impose preclearance as 

part of the remedy for a finding of a violation of the Fourteenth or Fifteenth 
Amendment.12 This rarely used provision has taken on increased significance after 
Shelby County, both because it remains the sole means of extending preclearance 
until a new formula is enacted and because it offers an indisputably constitutional 
means of doing so. Section 3 answers the Court’s requirement that preclearance cov-
erage reflect current conditions by basing coverage on a finding of a recent constitu-
tional violation. It also allows a court to shape the preclearance requirement to fit the 
violation and authorizes the court to determine whether it or the Attorney General 
will conduct preclearance reviews. 

Currently, however, Section 3 requires a showing of intentional discrimination, 
which can be a high hurdle in voting cases where intentions can be complex, multi-
faceted, hidden, and difficult to prove. For that reason, Congress amended Section 2 of 
the VRA in 1982 to clarify that a showing of a discriminatory result was sufficient to 
establish a violation of that section. Because Section 2 has become the principal litiga-
tion tool for vindicating rights under the VRA, there is typically no need to find a con-
stitutional violation, which means there is rarely a basis to invoke the bail-in remedy. 

The VRAA, therefore, would amend Section 3 of the VRA to allow a violation of 
Section 2 of the VRA or “any Federal voting rights law that prohibits discrimination 
on the basis of race, color, or membership in a language minority group” to serve as 
a predicate for judicial imposition of preclearance.13 This amendment responds 
directly to Shelby County by recognizing that a more limited formula such as the 
VRAA’s may leave problematic jurisdictions uncovered, and bases the imposition of 
preclearance in those instances on a judicial finding of a current condition that vio-
lates federal law. 

Unfortunately, the strengthening of Section 3 is marred by a provision that states 
that a violation of Section 2 that is based on “the imposition of a requirement that an 
individual provide a photo identification” cannot serve as a predicate for imposing 
preclearance.14 As with the similar carve-out in the coverage formula, removing this 
exception would improve the legislation. 

C. PRELIMINARY RELIEF 
Preclearance was so effective because it ensured that potentially discriminatory 

voting changes would be reviewed before they could impose harm. The alternative—
attempting to undo a tainted election after the fact—can be difficult or impossible. 
The contracted scope of preclearance, therefore, makes it essential to provide a fast 

11 See Frank v. Walker, Nos. 11-CV-01128, 12-CV-00185, 2014 WL 1775432, at *33 (E.D. Wis. Apr. 29, 
2014); Texas v. United States, 887 F. Supp. 2d 133 (D.D.C. 2012), vacated and remanded, 133 S. Ct. 2885 
(2013).

12 See 42 U.S.C. § 1973a(c) (2012).
13 VRAA § 2(a).
14 Id.
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and effective means for blocking, in advance of an election, the implementation of 
voting changes that may be discriminatory. 

Section 6 of the VRAA addresses this need by reducing the traditional four-factor 
standard for preliminary relief15 to a single inquiry. In a departure from the tradi-
tional test, the bill does not require the complaining party to make a showing on the 
merits of its claim, but instead authorizes a preliminary injunction if “the court deter-
mines that, on balance, the hardship imposed upon the defendant by the issuance of 
the relief will be less than the hardship which would be imposed upon the plaintiff if 
the relief were not granted.”16 The bill also offers a series of factors that a court must 
consider in balancing the harms, including whether the challenged change would 
replace a practice that was implemented because of prior voting rights litigation, 
whether the change was adopted within 180 days of an election, and whether the 
jurisdiction has failed to provide timely or complete notice of the change.17 Presumably, 
a finding that any of these factors is present should tilt the balance in favor of the 
party challenging the change. 

D. NOTICE AND TRANSPARENCY 
Prior to Shelby County, covered jurisdictions were required to submit every voting 

change to the Attorney General or a three-judge court. That reporting requirement 
guaranteed that problematic changes would reach the attention of federal officials 
and voting rights advocates. The VRAA recognizes that compensating for that lost 
reporting is essential to ensuring the protection of voting rights. It does so by impos-
ing new transparency measures. 

Section 4 of the VRAA would require jurisdictions to publicize and describe, 
within forty-eight hours, any voting change affecting a federal election that occurs 
within 180 days of the election.18 It would also require that jurisdictions report, prior 
to thirty days before an election for federal office, on the polling place resources in 
use for the election, including the location of polling places, the voting age population 
identified by demographic group, the number of registered voters served broken down 
by demographic group, the number of voting machines and poll workers assigned, 
and the dates and hours of operation of polling places.19 

Significantly, the bill would also mandate reporting of changes in “the constitu-
ency that will participate in an election for Federal, State, or local office or the bound-
aries of a voting unit or electoral district” for such an election.20 The bill would 
require detailed reporting of demographic data, as well as voting data for the previ-
ous five years, for any county or parish, municipality with a population greater than 
10,000, and school district with a population over 10,000. This provision recognizes 
the historic and continuing sensitivity of redistricting and changes between at-large 
and district-based methods of election. 

* * *

15 See Winter v. Natural Res. Def. Council, 555 U.S. 7, 20 (2008).
16 VRAA § 6(b).
17 See id.
18 See id. § 4(a).
19 See id.
20 Id.
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The requirement that jurisdictions with a history of discrimination in voting pre-
clear voting changes has been an indispensable tool in overcoming attempts to block 
access to the ballot and dilute the strength of minority votes. Yet the persistence—
and disturbing proliferation —of such attempts in the aftermath of Shelby County21 
makes it clear that a modern, effective VRA is still needed today. 

The VRAA addresses the significant gaps in the protection of voting rights cre-
ated by Shelby County. Because it represents a bipartisan effort to create legislation 
that can move, it does not do so perfectly. Some will argue that the new formula for 
preclearance is underinclusive, although the rolling trigger provides a mechanism for 
drawing in jurisdictions that misbehave. 

Additionally, the bill’s two provisions providing special treatment for photo iden-
tification laws will inspire debate and test the limits of compromise. 

The difficulties faced by the current Congress in dealing with major legislation 
signal that the path to enactment will not be easy. Congress should, however, rouse 
itself to respond to the Supreme Court’s ruling. It should revive the concern for the 
voting rights of all people that animated the enactment and repeated reauthorization 
of the VRA, and pass the Voting Rights Amendment Act of 2014. 

21 See, e.g., How Formerly Covered States and Localities are Responding to the Supreme Court’s 
Voting Rights Act Decision, NAACP LEGAL DEF. & EDUC. FUND, http://www.naacpldf.org/document/
states-responses-shelby-decision (last updated Apr. 24, 2014). 
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The Coverage Formula
Nicholas Stephanopoulos*

The Shelby County Court’s main criticism of the coverage formula that 
Congress adopted when it reauthorized Section 5 in 2006 was that the 
formula was irrational because it relied on obsolete data. In a key pas-

sage, the Court observed, “Coverage today is based on decades-old data and eradi-
cated practices. The formula captures States by reference to literacy tests and low 
voter registration and turnout in the 1960s and early 1970s.”22 The Court also em-
phasized that the disparities in registration and turnout that had existed in that era 
subsequently had vanished.23 These features rendered the formula unreasonable and 
hence unconstitutional in the Court’s eyes: “If Congress had started from scratch in 
2006, it plainly could not have enacted the present coverage formula. It would have 
been irrational for Congress to distinguish between States in such a fundamental way 
based on 40-year-old data[.]”24 

The new coverage formula clearly does not fall victim to this critique. First, its 
reliance on recent voting rights violations means that it indeed is “based on current 
conditions.”25 As noted earlier, only violations that occurred in the last fifteen years 
count toward the preclearance determination. Violations that occurred earlier are not 
taken into account, and the preclearance assessment is made anew each year, drop-
ping older violations from consideration and adding newer ones. Although the fif-
teen-year window reaches into the past to some degree, this is inevitable with any 
formula that makes use of events that already have transpired. And the new formula’s 
fifteen-year reach is eminently defensible given that the prior formula was upheld by 
the Court in 1980 when it extended sixteen years into the past,26 and in 1999 when it 
extended backward by thirty-five years.27

The new formula not only relies on current data; it also does so reasonably to 
distinguish between jurisdictions with greater and lesser levels of racial discrimina-
tion in voting. Racial discrimination in voting, of course, is not easy to observe or 
prove. Government officials almost never admit to engaging in discrimination, and at 
least as a constitutional matter, discriminatory intent (not merely effect) must be 
established. Given these constraints, past voting rights violations are a sensible—
indeed, obvious—proxy for levels of racial discrimination in voting. If a constitu-
tional violation has occurred, then a jurisdiction necessarily has engaged in precisely 
the conduct that the VRA aims to prevent. If a violation of Section 2 has taken place, 
then a jurisdiction has employed (or tried to employ) a policy that “results in a denial 
or abridgement of the right … to vote on account of race or color.”28 This formulation 
is tightly interwoven with the constitutional standard, especially since discriminatory 
results typically are the best available evidence of discriminatory intent. And if a 

* Assistant Professor of Law, The University of Chicago Law School.
22 Shelby Cnty., Ala. v. Holder, 133 S. Ct. 2612, 2627 (2013).
23 See id. at 2618-19, 2625-26.
24 Id. at 2630-31.
25 Id. at 2631.
26 See City of Rome v. United States, 446 U.S. 156 (1980).
27 See Lopez v. Monterey Cnty., 525 U.S. 266 (1999).
28 42 U.S.C. § 1973(a) (2012).
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violation of Section 5 has transpired, then a jurisdiction attempted to adopt a policy 
with either the “purpose” or “effect” of “denying or abridging the right to vote on 
account of race or color.”29 This language is even closer to the constitutional test 
since it explicitly refers to discriminatory purpose. 

Of course, there is no obvious reason why the preclearance line has to be drawn at 
five violations (for a state) or three violations (for a political subdivision). But every 
statutory line has to be drawn somewhere, and the VRAA’s choices are quite defen-
sible. Notably, over the twenty-five year period between the 1982 amendments to 
Section 2 and the 2006 reauthorization of Section 5, federal courts found approxi-
mately five Section 2 violations per year.30 Over this period, the Department of Justice 
also objected annually to approximately twenty-five policy changes under Section 5 
(though these objections necessarily were limited to formerly covered areas).31 That 
at least five or three violations have occurred in a state or subdivision during the pre-
ceding fifteen years therefore means that a jurisdiction has accounted for a vastly 
disproportionate share of all voting rights violations over this period. It does not 
mean that a jurisdiction is clearly worse than a peer with four or two violations in the 
relevant timespan, but such precision is never expected for statutory distinctions. 

Accordingly, the new coverage formula is constitutional if it is assessed according 
to Shelby County’s requirements that it be based on current data and distinguish rea-
sonably between jurisdictions with greater and lesser levels of racial discrimination in 
voting. The fifteen-year window for voting rights violations is more current than was 
the prior formula when it was upheld in 1980 and 1999. And jurisdictions with at least 
five or three violations during the previous fifteen years are egregious as a group, and 
certainly more objectionable than jurisdictions that lack such poor records. 

While this concludes the analysis based on Shelby County’s actual holding, it is 
also important to consider certain dicta suggesting that preclearance itself may no 
longer be a permissible remedy in the Court’s view. The Court commented that states 
subject to preclearance “must beseech the Federal Government for permission to 
implement laws that they would otherwise have the right to enact and execute on 
their own.”32 The Court also stressed that “things have changed dramatically” with 
respect to voting rights due to increases in minority turnout, fewer evasions of court 
decrees, and greater numbers of minority candidates holding office.33 According to 
the Court, these improvements mean that the claim that sufficiently “exceptional” 
conditions to justify preclearance no longer exist has “a good deal of force.”34 

The VRA, of course, was enacted under Congress’s Fifteenth Amendment powers 
as well. Moreover, even if the Boerne standard applies, the preclearance requirement 
satisfies it. As described above, racial discrimination in voting continues to be a seri-
ous problem in parts of the country, which justifies a potent congressional response. 
For its part, preclearance is not a particularly onerous requirement (especially for 

29 Id. § 1973c(a).
30 Specifically, there were 123 published findings of Section 2 liability over this period. See Ellen Katz 

et al., Documenting Discrimination in Voting: Judicial Findings Under Section 2 of  the Voting Rights Act 
Since 1982, 39 U. MICH. J.L. REFORM 643, 655 (2006), available at http://sitemaker.umich.edu/votin-
grights/files/finalreport.pdf. 

31 See Shelby Cnty., Ala. v. Holder, 133 S. Ct. 2612, 2639 (2013) (Ginsburg, J., dissenting) (noting that 
there were 626 preclearance denials over this period). 

32 Id. at 2624 (majority opinion).
33 Id. at 2625.
34 Id. at 2625, 2631.
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jurisdictions that have complied with it for decades), and it is quite effective at iden-
tifying and blocking instances of discrimination. 

For several reasons, the Court should not embrace these dicta. First, for the Court 
to hold that preclearance is now intrinsically invalid would be inconsistent with its 
explicit invitation to Congress to “draft another formula based on current 
conditions.”35 There would be no point to drafting another formula, of course, if any 
such formula would be deemed unconstitutional. Second, while improvements have 
occurred over the last few decades, serious racial discrimination in voting continues 
to plague parts of the country. As Congress found in 2006, shocking instances of 
first-generation discrimination—the prosecution of minority candidates, the intimi-
dation of minority voters, the cancelation of elections that minorities are expected to 
win—still take place with some frequency.36 Second-generation offenses, in particu-
lar the use of at-large electoral systems and discriminatory district plans, are even 
more common.37 Such violations resulted in more than 600 denials of preclearance 
over the 1982-2006 period, more than 800 policies being withdrawn or modified 
after the Department of Justice requested more information, and more than 600 suc-
cessful Section 2 suits in formerly covered areas.38 These conditions seem no less 
“exceptional” than those faced by the Court when it last upheld the preclearance 
requirement in 1999.39 

Finally, and perhaps most importantly, the question of whether preclearance is 
still necessary is not one for the Court to answer in the first instance. The Court 
repeatedly invoked the language of “rationality” in Shelby County,40 and Justice 
Ginsburg emphasized (without being corrected) that “[t]oday’s Court does not pur-
port to alter settled precedent establishing that the dispositive question is whether 
Congress has employed ‘rational means.’”41 Accordingly, the relevant test is not 
whether the Court believes that preclearance is still required, or even whether pre-
clearance is a “congruent and proportional” response to ongoing constitutional vio-
lations.42 Instead, the issue is whether Congress chose rational means to achieve a 
legitimate end. And on this point, no one doubts that ending racial discrimination in 
voting is a valid aim, and it is equally clear that preclearance is at least rationally 
related to this goal. Because it is more difficult for jurisdictions to enact discrimina-
tory policies if these policies must first be approved by a federal body, preclearance 
has at least some tendency to reduce discrimination. The Court’s own language thus 
foreshadows what the result should be in a frontal challenge to preclearance: It should 
be upheld because it cannot possibly be deemed irrational. 

A. POTENTIAL AREAS FOR IMPROVEMENT 
While the VRAA’s coverage formula is constitutional in its current form, it could 

be improved by incorporating metrics beyond judicial judgments and preclearance 

35 Id. at 2631.
36 See id. at 2640-41 (Ginsburg, J., dissenting) (recounting some of the congressional findings).
37 See id. at 2634-35 (discussing some of these barriers).
38 See Shelby Cnty., Ala. v. Holder, 679 F.3d 848, 872 (D.C. Cir. 2012), rev’d, 133 S. Ct. 2612 (2013) 

[hereinafter Shelby Cnty. I]. 
39 See Lopez v. Monterey Cnty., 525 U.S. 266, 282-85 (1999).
40 See Shelby Cnty., 133 S. Ct. at 2625, 2627, 2628, 2629, 2630, 2631. 
41 Id. at 2638 (Ginsburg, J., dissenting).
42 See City of Boerne v. Flores, 521 U.S. 507, 520 (1997) (setting forth “congruence and proportional-

ity” standard for exercises of congressional power under Fourteenth Amendment).
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denials. To begin with, even if one believes that court actions are an excellent proxy 
for levels of racial discrimination in voting, judicial judgments are not synonymous 
with all judicial activity. In particular, courts often approve settlements between par-
ties rather than themselves deciding cases on the merits. And at least with respect to 
Section 2, the gap between judicial judgments and all judicial activity is quite large. 
Between 1982 and 2006, there were 68 published Section 2 findings of liability in 
covered areas, and 123 published Section 2 findings of liability nationwide.43 But, 
including unpublished dispositions (primarily court-approved settlements), there 
were 653 successful Section 2 suits over this period in covered areas alone.44 The pub-
lished findings of liability thus are only the tip of the Section 2 iceberg. To capture 
properly the full set of Section 2 violations, it would be advisable for the new formula 
to take into account all Section 2 activity, not just Section 2 judgments. 

Which jurisdictions would be subject to preclearance if all Section 2 activity was 
considered? The answer depends on the exact details of the formula, but some clues 
can be found in the D.C. Circuit’s Shelby County decision. As the court noted, if the 
threshold for preclearance were set at five successful Section 2 suits per million resi-
dents over the 1982-2006 period (including settlements), then Alabama, Arkansas, 
Georgia, Mississippi, Montana, North Carolina, South Carolina, South Dakota, and 
Texas would be covered.45 All of the states covered by the VRAA’s formula would be 
covered by this test as well, except for Louisiana, which would fall right below the 
threshold.46 Covered as well would be Alabama, Arkansas, Montana, North 
Carolina, South Carolina, and South Dakota, all of which (except Montana) were 
covered in part or in full by the prior formula or were bailed in under Section 3. 

The new formula also could be improved by recognizing that successes in court 
are an imperfect proxy for levels of racial discrimination in voting. Suits are not 
brought against many potentially discriminatory policies, and even suits that are 
brought may fail for reasons unrelated to the claims’ merits—e.g., insufficient 
resources, difficulties developing evidence, unreceptive judges, etc. Fortunately, there 
do exist indicia of discrimination that are unaffected by the vagaries of litigation. 
Probably the most prominent of these is racial polarization in voting, that is, the 
extent to which minorities and non-minorities diverge in their electoral preferences. 
As Justice Ginsburg observed in Shelby County, racial polarization “increases the 
vulnerability of racial minorities to discriminatory changes in voting law” by magni-
fying the electoral payoff of such changes.47 In the 2008 presidential election, then, 
the nine states in which white and black voters differed by at least sixty percentage 
points in their vote shares for Barack Obama were Alabama, Arkansas, Georgia, 
Louisiana, Mississippi, North Carolina, South Carolina, Tennessee, and Texas.48 All 
of these states except Tennessee were covered by the prior formula or were bailed in. 

Another promising metric is the prevalence of racially discriminatory attitudes 
among white voters. Such attitudes may make de jure discrimination more likely, and 
they are conducive as well to a finding of discriminatory purpose, which is required 

43 See Katz et al., supra note 9, at 655-56.
44 See Shelby Cnty. I, 679 F.3d at 868. 
45 See id. at 875-76. 
46 See id.
47 Shelby Cnty., Ala. v. Holder, 133 S. Ct. 2612, 2643 (2013) (Ginsburg, J., dissenting).
48 Exit poll data from 2008 is available at Election Center 2008—Results, CNNPOLITICS.COM, 

http://www.cnn.com/ELECTION/2008/results/polls.main (last visited May 7, 2014). Unfortunately, 2012 
exit poll data is not available for all states. 
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for there to be a constitutional violation. According to cutting-edge survey research, 
the six states that have the highest proportions of whites whose views of blacks’ intel-
ligence and work ethic are more negative than the national median are Alabama, 
Louisiana, Mississippi, South Carolina, Texas, and Wyoming.49 All of these states 
except Wyoming previously were covered jurisdictions. 

The point of this discussion is not that the new formula must take into account 
Section 2 settlements, racial polarization in voting, or the prevalence of racially dis-
criminatory attitudes in order to pass constitutional muster. Section 2 judgments, 
judgments of constitutional violations, and denials of preclearance are, in combina-
tion, a reasonable proxy for levels of racial discrimination in voting, and that is all that 
is necessary for the new formula to be upheld. The point, rather, is that the formula 
could be strengthened, for both legal and policy purposes, by incorporating these addi-
tional metrics. The additional metrics provide valuable further evidence about where 
racial discrimination in voting is concentrated in contemporary America. Such evi-
dence would be helpful legally, because it would confirm that the formula is distin-
guishing accurately between jurisdictions with greater and lesser levels of discrimination. 
And it would be helpful as a matter of policy too, because it would ensure that the 
formula is targeted at (and only at) the country’s most problematic jurisdictions. 

49 See Christopher S. Elmendorf & Douglas M. Spencer, The Geography of  Racial Stereotyping: 
Evidence and Implications for VRA Preclearance After Shelby County, 102 CAL. L. REV. (forthcoming 
2014) (manuscript at 38, available at http://www.law.uchicago.edu/files/files/The%20Geography%20
of%20Racial%20Stereotyping.pdf). 
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The Expansion of the Section 3 Bail-In Remedy
Gabriel J. Chin*

Since enactment, Section 3 of the Voting Rights Act has provided for “bail-
in,” sometimes called the “pocket trigger,” allowing courts to require pre-
clearance of future voting changes in jurisdictions found to have denied vot-

ing rights but not previously covered by Section 5. The VRAA revises and expands 
Section 3 in a manner attentive to and respectful of the Supreme Court’s concerns in 
Shelby County. 

The existing version of Section 3 provides that a court finding a violation of the 
Fourteenth or Fifteenth Amendments warranting equitable relief, in addition to all 
other forms of relief, “shall retain jurisdiction for such period as it may deem 
appropriate.”50 While jurisdiction is retained, “no voting qualification or prerequisite 
to voting or standard, practice, or procedure with respect to voting different from 
that in force or effect at the time the proceeding was commenced shall be enforced 
unless and until the court finds that such qualification, prerequisite, standard, prac-
tice, or procedure does not have the purpose and will not have the effect of denying 
or abridging the right to vote on account of race or color.”51 Alternatively, the juris-
diction’s proposed change can go into effect if submitted to the Attorney General and 
the Attorney General fails to object. 

Section 3, then, provides for case-by-case imposition of a preclearance require-
ment. Although bail-in under Section 3 has effects quite similar to being deemed a 
“covered jurisdiction” under Section 4, one difference is that the U.S. district court 
with jurisdiction to approve any change and to end preclearance is the one hearing 
the underlying lawsuit, not the U.S. District Court for the District of Columbia. 
Also, bail-in provides considerably more flexibility than Section 4 coverage. 
Jurisdiction is not to be retained forever, but only for “such period as [the district 
court] may deem appropriate.” As courts have interpreted Section 3, imposition of 
bail-in as a remedy is discretionary, and a court may, in its discretion, impose pre-
clearance on only certain types of electoral changes.52 Arkansas, New Mexico, coun-
ties in California, Florida, Nebraska, and South Dakota, and the City of Chattanooga, 
Tennessee have been bailed in under Section 3.53 Many of these jurisdictions were 
bailed in based on consent decrees. This means that the jurisprudence of Section 3 is 
relatively undeveloped compared to other provisions of the Act. This is an advantage 
in the sense that the Court will have the opportunity to construe the Section in ways 
that it deems constitutional. 

In its existing version, Section 3 might serve to mitigate some of the effects of Shelby 
County.54 Indeed, the Department of Justice is currently seeking to bail-in North 

* Professor of Law, University of California-Davis School of Law.
50 42 U.S.C. § 1973a(c) (2012).
51 Id. 
52 See Travis Crum, Note, The Voting Rights Act’s Secret Weapon: Pocket Trigger Litigation and 

Dynamic Preclearance, 119 YALE L.J. 1992, 2007-08 (2010).
53 Id. at 2010.
54 Michael Ellement, Preclearance Without Statutory Change: Bail-in Suits Post-Shelby County, 32 

YALE L. & POL’Y REV. INTER ALIA 1, 6 (Sept. 7, 2013, 11:45 AM), http://ylpr.yale.edu/inter_alia/
preclearance-without-statutory-change-bail-suits-post-shelby-county. 
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Carolina55 and Texas56 under the current version of Section 3. However, because bail-in 
is limited to cases in which a court finds a constitutional violation, the availability of 
the remedy is limited. Accordingly, the VRAA would extend Section 3 by providing 
that a jurisdiction may be bailed in not only based on violations of the Fourteenth and 
Fifteenth Amendments, but also for violations of the Voting Rights Act itself or “any 
Federal voting rights law that prohibits discrimination on the basis of race, color, or 
membership in a language minority group.”57 It excepts, however, violations of Section 
2 of the Voting Rights Act that are based on unlawful imposition of a photo identifica-
tion requirement; such a violation cannot be the predicate for bail-in. 

The basic constitutionality of Section 3 was not questioned in Shelby County, and 
indeed, bail-in does not implicate many of the concerns of the Court in Shelby 
County.58 First, coverage is based on a finding of specific, current misconduct by the 
jurisdiction to be covered. As Justice Thomas explained, “discriminatory intent does 
tend to persist through time[;]”59 accordingly, the Court is likely to find a recent vio-
lation to be a sufficient predicate for the imposition of preclearance. Historical condi-
tions and events from generations ago, which the Court found insufficient in Shelby 
County, are not relevant. Second, coverage is imposed on a case-by-case basis by a 
local court, which is likely to be aware of conditions and circumstances in the area. 
For both of these reasons, the Court is likely to find Section 3 bail-in more justifiable 
than the formula at issue in Shelby County; it implies no punishment for decades-old 
misconduct or lack of equal state sovereignty. Also, while Section 5 was always nomi-
nally temporary, it was subject to repeated extensions, and a majority of the Court 
feared that it might be practically permanent. By contrast, Section 3, while a perma-
nent provision, contemplates temporary and targeted relief. 

One aspect of the revised Section 3 likely to be challenged in court is its availabil-
ity as a remedy based on findings of non-constitutional violations, in particular, vio-
lations of Section 2 of the Voting Rights Act. Section 2 prohibits state voting policies 
and procedures, under some circumstances, when they have a discriminatory result, 
even if the policies do not violate the Constitution per se.60 Some have argued that 
Section 2 is unconstitutional to the extent that it goes beyond constitutional 

55 United States v. North Carolina, No. 1:13CV861 (M.D.N.C.); see also Press Release, U.S. Dep’t of 
Justice, Office of Pub. Affairs, Justice Department to File Lawsuit Against the State of North Carolina to 
Stop Discriminatory Changes to Voting Law (Sept. 30, 2013), http://www.justice.gov/opa/pr/2013/
September/13-crt-1096.html.

56 United States v. Texas, No. 2:13CV263 (S.D. Tex.); see also Press Release, U.S. Dep’t of Justice, 
Office of Pub. Affairs, Justice Department to File New Lawsuit Against State of Texas Over Voter I.D. 
Law (Aug. 22, 2013), http://www.justice.gov/opa/pr/2013/August/13-ag-952.html. 

57 See VRAA § 2(a).
58 Since Shelby County, courts have continued to treat Section 3 as valid. See Allen v. City of 

Evergreen, No. 13-CV-0107-CG-M, slip op. at 2-5 (S.D. Ala. Jan. 13, 2014) (granting plaintiffs’ unopposed 
motion to “bail in” City of Evergreen, Alabama, with respect to two types of voting changes, noting that 
“Section 3’s provisions have long applied equally to all states and localities, and have been imposed in 
numerous cases”). See also Ala. Legislative Black Caucus v. Alabama, No. 2:12-CV-691, 2013 WL 6925681, 
at *106 n.38 (M.D. Ala. Dec. 20, 2013) (three-judge court) (Thompson J., dissenting) (“A jurisdiction may 
still be required to obtain preclearance of redistricting plans, even after Shelby County, under the ‘bail-in’ 
provision of § 3 of the VRA.”).

59 United States v. Fordice, 505 U.S. 717, 747 (1992) (Thomas J., concurring) (citing Hazelwood 
School Dist. v. United States, 433 U.S. 299, 309-10, n.15 (1977)). 

60 See 42 U.S.C. § 1973(a) (2012).
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violations.61 To be sure, if Section 2 is itself invalid, then imposing any remedies based 
on its violation would also be unconstitutional. Similarly, the Court’s interpretation 
of Section 2 would automatically affect the scope of a revised Section 3. But taking 
the Shelby County majority at its word suggests that Section 2, and therefore Section 
3, is on firm constitutional ground. The Court emphasized that its “decision in no 
way affects the permanent, nationwide ban on racial discrimination in voting found 
in § 2.”62 To the extent that Section 2 is valid, so too are various reasonable methods 
of enforcing it. 

The Court might well have written favorably of Section 2 because, in operation, it 
has not been construed to apply to actions which merely have a discriminatory effect. 
Rather, courts applying Section 2 look at the “totality of the circumstances” to deter-
mine whether racial discrimination in voting has occurred.63 As Professor Justin 
Levitt has explained, while discriminatory impact is a necessary part of a Section 2 
claim, there also must be “danger signs demonstrating enhanced risk of perpetuating 
past or present misconduct.”64 Professor Christopher Elmendorf has similarly 
explained that Section 2 can be understood as smoking out unconstitutionally dis-
criminatory action which is otherwise not remediable.65 As such, “calling section 2’s 
test a ‘results test’ is something of a misnomer” given that it has long been understood 
to require more than “mere disproportionality in electoral results.”66 

The United States has a long tradition, ranging from strong reluctance to absolute 
prohibition, disfavoring putting legislators in the witness box under oath to find out 
the real reasons for enactment of a particular law. The Court’s clear statement that 
Section 2 was not called into question should be understood as recognizing that some 
proxy methods of evaluating legislative intent are therefore necessary. The alterna-
tive is that significant unconstitutionally-motivated actions will too easily survive 
judicial challenge. 

Understanding Section 2 as a method of finding otherwise irremediable constitu-
tional violations makes violation of Section 2 a reasonable basis for bail-in. This is 
particularly so because Section 3 will be applied to a state, municipality, or other 
governmental entity on a case by case basis, after a court has evaluated the nature of 
the Section 2 violation and other relevant facts, such as the presence or absence of 
other recent misconduct. Moreover, any bail-in order will be individually tailored as 
to duration and as to the types of covered electoral changes. For these reasons, the 
VRAA’s expansion of the availability of the bail-in remedy is a constitutional means 
of remedying racial discrimination in voting. 

61 Roger Clegg & Hans A. von Spakovsky, “Disparate Impact” and Section 2 of  the Voting Rights Act 
(Mar. 17, 2014), http://www.heritage.org/research/reports/2014/03/disparate-impact-and-section-2-of-the- 
voting-rights-act. 

62 Shelby Cnty., Ala. v. Holder, 133 S. Ct. 2612, 2631 (2013).
63 42 U.S.C. § 1973(b) (2006). 
64 From Selma to Shelby County: Working Together to Restore the Protections of  the Voting Rights 

Act: Hearing Before the S. Comm. on the Judiciary, 113th Cong. 5 (2013) (questions for the record submit-
ted by Sen. Al Franken for Justin Levitt), available at http://redistricting.lls.edu/files/_%20Levitt%20re-
sponses%20to%20Franken% 20QFRs.pdf. Such “danger signs” include, but are not limited to, seven 
potential indicia of discrimination identified in a 1982 Senate Judiciary Committee Report. Id. at 6 (citing 
S. REP. NO. 97-417, at 28-29 (1982), reprinted in 1982 U.S.C.C.A.N. 177, 205-06). 

65 See Christopher S. Elmendorf, Making Sense of  Section 2: Of  Biased Votes, Unconstitutional 
Elections, and Common Law Statutes, 160 U. PA. L. REV. 377 (2012).

66 United States v. Blaine Cnty., Mont., 363 F.3d 897, 909 (9th Cir. 2004).
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The Preliminary Injunction Provision
Samuel Bagenstos*

Section 6 of the VRAA would make preliminary injunctive relief available in 
voting rights cases based purely on an assessment of the balance of hard-
ships, without any inquiry into the merits.67 Section 6 provides that a court 

addressing a request for a preliminary injunction in a voting rights case “shall grant 
the relief if the court determines that, on balance, the hardship imposed upon the 
defendant by the issuance of the relief will be less than the hardship which would be 
imposed upon the plaintiff if the relief were not granted.”68 The provision goes on to 
state that when a plaintiff seeks a preliminary injunction against a change in a voting 
practice, the balance-of-hardships analysis should consider whether the former vot-
ing practice was adopted as a remedy in, or as part of a settlement of, previous voting 
rights litigation.69 

Section 6 would represent a departure from the usual federal court preliminary 
injunction standards under which a court can grant preliminary relief only after an 
inquiry into not just the balance of hardships but also the chances of success on the 
merits, whether the plaintiff will suffer irreparable harm in the absence of relief, and 
the public interest.70 There is nothing about these usual standards that is constitu-
tionally required, however. To the contrary, the Supreme Court has recognized that 
Congress has the power to override such equitable principles.71 As the Court has 
explained, “when district courts are properly acting as courts of equity, they have 
discretion unless a statute clearly provides otherwise.”72 “Courts of equity cannot, in 
their discretion, reject the balance that Congress has struck in a statute.”73 

Although it is unusual for Congress to depart from the standard criteria for grant-
ing preliminary relief, it is hardly unprecedented. For example, the stay-put provision 
of the Individuals with Disabilities Education Act (“IDEA”), 20 U.S.C. § 1415(j), 
prohibits school districts from unilaterally changing a disabled student’s educational 
placement while due-process proceedings are pending. Numerous courts have held 

* Frank G. Millard Professor of Law, The University of Michigan Law School. 
67 As currently drafted, Section 6’s text would appear to make both preliminary and permanent relief 

in voting rights cases depend solely on the balance of hardships. But the plain intent of the provision is to 
apply to requests for preliminary injunctions only, and the text will presumably be changed to make that 
intent clear.

68 VRAA § 6(b).
69 See id.
70 See Winter v. Natural Res. Def. Council, 555 U.S. 7, 20 (2008). The courts of appeals after Winter 

are divided regarding whether a plaintiff seeking a preliminary injunction under the ordinary test must 
always show that he or she is likely to succeed on the merits, or whether, instead, a plaintiff who makes a 
sufficiently strong showing of irreparable harm can obtain preliminary relief based merely on identifying 
serious questions going to the merits. See Bethany M. Bates, Note, Reconciliation After Winter: The 
Standard for Preliminary Injunctions in Federal Courts, 111 COLUM. L. REV. 1522 (2011). 

71 See, e.g., Miller v. French, 530 U.S. 327 (2000) (Congress had power, in the Prison Litigation Reform 
Act, to require district courts to grant automatic stays in certain cases involving prison conditions); TVA 
v. Hill, 437 U.S. 153, 194 (1978) (in Endangered Species Act, Congress displaced courts’ equitable discre-
tion and determined that balance of equities favored preserving endangered species). See also Weinberger 
v. Romero-Barcelo, 456 U.S. 305, 313 (1982) (“Of course, Congress may intervene and guide or control the 
exercise of the courts’ discretion[.]”). 

72 United States v. Oakland Cannabis Buyers’ Coop., 532 U.S. 483, 496 (2001) (emphasis added). 
73 Id. at 497.
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that this provision directs courts to impose “an ‘automatic’ preliminary injunction, 
meaning that the moving party need not show the traditionally required factors (e.g., 
irreparable harm) in order to obtain preliminary relief.”74 Rather, “[t]he statute sub-
stitutes an absolute rule in favor of the status quo for the court’s discretionary consid-
eration of the factors of irreparable harm and either a likelihood of success on the 
merits or a fair ground for litigation and a balance of hardships.”75 Congress itself 
balanced the relevant equitable factors and determined that the harm entailed by 
disruption of a disabled child’s educational environment categorically outweighs any 
countervailing benefits and justifies preliminary relief to leave the child where she is 
while a dispute is pending.76 

Section 6 of the VRAA would represent a more moderate exercise of the same 
power. By adopting Section 6, Congress would be determining that the disenfranchis-
ing effect of a new voting law would necessarily cause sufficient irreparable harm to 
justify freezing the status quo in place, so long as the party challenging the law can 
show that the balance of hardships tips in its favor. By requiring the court to engage 
in an inquiry into the balance of hardships—something the IDEA does not even 
permit—the VRAA’s preliminary-injunction provision reflects less of a break from 
traditional equity practice, and thus rests on even firmer ground than does the stay-
put provision.77 Section 6 thus fits comfortably within the pattern of Congress’s previ-
ous exercises of its power to balance the relevant considerations and alter the 
standards for preliminary relief in particular contexts. 

Section 6 is also a valid exercise of Congress’s power to enforce the Fourteenth and 
Fifteenth Amendments. Because Section 6 applies uniformly across all of the states, it 
does not implicate the “equal sovereignty” principle that led the Court to invalidate 
the Voting Rights Act’s coverage formula in Shelby County. Nor does Section 6 
impermissibly seek “to decree the substance of the Fourteenth Amendment’s [and 
Fifteenth Amendment’s] restrictions on the States.”78 Even Justice Scalia, who takes 
the narrowest view on the Court of the power to enforce the Reconstruction 
Amendments, has endorsed Congress’s authority to adopt “measures that do not 
restrict the States’ substantive scope of action but impose requirements directly 
related to the facilitation of ‘enforcement’—for example, reporting requirements that 
would enable violations of the Fourteenth Amendment to be identified.”79 In its 

74 Joshua A. v. Rocklin Unified Sch. Dist., 559 F.3d 1036, 1037 (9th Cir. 2009) (quoting Drinker ex rel. 
Drinker v. Colonial Sch. Dist., 78 F.3d 859, 864 (3d Cir. 1996)).

75 Zvi D. ex rel. Shirley D. v. Ambach, 694 F.2d 904, 906 (2d Cir. 1982). 
76 See R.B. ex rel. Parent v. Mastery Charter Sch., 762 F. Supp. 2d 745, 756 (E.D. Pa. 2010) (“The stay-

put provision represents Congress’s policy choice that the danger of excluding a handicapped child enti-
tled to an educational placement from that placement was much greater than the harm of allowing a child 
not entitled to an educational placement to remain in that placement during the pendency of judicial 
proceedings.”) (internal quotation marks omitted), aff ’d, 532 F. App’x 136 (3d Cir. 2013). 

77 Other statutes relax the preliminary injunction standard without eliminating the success-on-the-
merits prong. The Petroleum Marketing Practices Act (“PMPA”), 15 U.S.C. § 2805(b)(2), for example, au-
thorizes a preliminary injunction if the plaintiff’s franchise has been terminated, the plaintiff has shown 
“sufficiently serious questions going to the merits to make such questions a fair ground for litigation,” and 
the balance of hardships tips in the plaintiff’s favor. See Mac’s Shell Serv., Inc. v. Shell Oil Products Co., 
LLC, 559 U.S. 175, 193 n.12 (2010). If Congress were to amend the VRAA to include a “serious questions 
going to the merits” requirement, such a step would place Section 6 on still firmer ground.

78 City of Boerne v. Flores, 521 U.S. 507, 519 (1997).
79 Tennessee v. Lane, 541 U.S. 509, 560 (2004) (Scalia, J., dissenting). 
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unanimous opinion in United States v. Georgia,80 the Court held that, at the least, 
Congress has enforcement power in the circumstances Justice Scalia identified. 

Fully consistent with Justice Scalia’s test, Section 6 does not impose any new sub-
stantive standard on the states. To the contrary, it merely adopts a remedial rule that 
serves to facilitate enforcement of the underlying rights secured by the Constitution 
and the voting rights laws. Federal courts have repeatedly recognized that the harms 
caused by holding an election under procedures that are later held unlawful cannot 
be fully undone after the election is held.81 When a court concludes, after an election, 
that the state held the election under procedures that violated federal law, the court is 
forced to choose between two deeply problematic options: (1) waiting until the next 
election to provide relief, thus forcing the successful plaintiffs to wait years for redress 
of the violations of law; or (2) requiring the state to run the election over again, thus 
imposing great burden and expense, “disrupt[ing] the state’s interest in assuring the 
finality of the election results,”82 and likely forcing the election to be held at an 
unusual and inconvenient time that affects the composition of the electorate. 
Although courts have the power to void elections held under unlawful procedures,83 
they are understandably hesitant to do so. Section 6 would reflect a congressional 
determination that, given the harms of re-running elections, the preferable course 
where the balance of hardships tips toward the plaintiff is to freeze prior voting prac-
tices in place until a court can determine whether new practices violate federal law. 
Under the remedial theory of congressional power adopted in Georgia, that determi-
nation is valid and need not be subjected to the “congruence and proportionality” 
analysis that applies when Congress seeks to impose more searching prophylactic 
substantive requirements on states.84 

Even if a court were to hold that the “congruence and proportionality” test does 
apply to Section 6, the provision would still be constitutional. Unlike any of the provi-
sions the Supreme Court has struck down under that test, Section 6 imposes no new 
substantive requirement on states.85 Nor does it even alter the remedies that a court 

80 546 U.S. 151, 158-59 (2006). 
81 See, e.g., Council of Alt. Political Parties v. Hooks, 121 F.3d 876, 883 (3d Cir. 1997) (“If the plain-

tiffs lack an adequate opportunity to gain placement on the ballot in this year’s election, this infringement 
on their rights cannot be alleviated after the election.”); Spencer v. Blackwell, 347 F. Supp. 2d 528, 537 (S.D. 
Ohio 2004) (granting preliminary injunction, shortly before an election, against allowing challengers into 
polling places on election day). See also United States v. Berks Cnty., Pa., 250 F. Supp. 2d 525, 540 (E.D. Pa. 
2003) (“Federal courts have recognized that the holding of an upcoming election in a manner that will vio-
late the Voting Rights Act constitutes irreparable harm to voters.”). 

82 Doe v. Walker, 746 F. Supp. 2d 667, 682 (D. Md. 2010). 
83 See Pope v. Cnty. of Albany, 687 F.3d 565, 570 (2d Cir. 2012). 
84 See Georgia, 546 U.S. at 158-59; Lane, 541 U.S. at 558-59 (Scalia, J., dissenting).
85 Cf. Coleman v. Court of Appeals of Md., 132 S. Ct. 1327, 1334-1337 (2012) (opinion of Kennedy, 

J., announcing judgment of the Court) (Family and Medical Leave Act’s self-care provision gave individu-
als substantive rights that went well beyond the rights recognized in the Court’s Fourteenth Amendment 
cases); Bd. of Trustees of Univ. of Ala. v. Garrett, 531 U.S. 356, 372-373 (2001) (same for Americans with 
Disabilities Act’s employment provisions); Kimel v. Florida Bd. of Regents, 528 U.S. 62, 86 (2000) (Age 
Discrimination in Employment Act “prohibits substantially more state employment decisions and prac-
tices than would likely be held unconstitutional under the applicable equal protection, rational basis stan-
dard”); Fla. Prepaid Postsecondary Educ. Expense Bd. v. Coll. Sav. Bank, 527 U.S. 627, 643 (1999) (Patent 
Remedy Act provided a remedy for states’ acts of patent infringement, without more, but “a State’s in-
fringement of a patent, though interfering with a patent owner's right to exclude others, does not by itself 
violate the Constitution”); City of Boerne v. Flores, 521 U.S. 507, 533-34 (1997) (Religious Freedom 
Restoration Act gave individuals substantive rights that went well beyond the rights recognized in the 
Court’s Free Exercise Clause cases). 
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may award on a finding of liability. Section 6 simply changes the process for granting 
preliminary relief while the litigation proceeds. The minimal impact of that provi-
sion, when measured against the extensive history and pattern of state deprivations of 
constitutional rights in the voting area—a pattern that, as the Supreme Court itself 
recognized, extends across the Nation86—makes it fully congruent and proportional 
to the underlying Fourteenth and Fifteenth Amendment rights. 

To be sure, a state might argue that Section 6 violates its sovereignty by preventing 
it from putting into effect a change to voting procedures in the absence of a finding 
that the change violates federal law. But the suspension will be only temporary. And 
the temporary suspension authorized by Section 6 promotes the core purpose of pre-
liminary relief in federal courts—to ensure that the plaintiff does not experience 
irreparable harm before the court has the opportunity to decide whether the defen-
dant’s action violates federal law.87 Finally, any harm to the state will be mitigated by 
two factors. First, Section 6 authorizes a preliminary injunction only when “the hard-
ship imposed upon the defendant by the issuance of the relief will be less than the 
hardship which would be imposed upon the plaintiff if the relief were not granted.”88 
Where a court determines that the harm to the state of issuing a preliminary injunc-
tion will outweigh the benefit to the plaintiffs, Section 6 will not authorize a prelimi-
nary injunction. Second, after issuing a preliminary injunction that suspends the 
operation of a state voting law, a court can be expected to expedite its consideration 
of the merits. By following that procedure, the court can ensure that any suspension 
of a state voting practice lasts only so long as is necessary to avoid harm to voters 
while determining, once and for all, whether that practice violates federal law. 

For all of these reasons, the VRAA’s preliminary injunction provision would be a 
valid exercise of Congress’s power to enforce the Fourteenth and Fifteenth 
Amendments. That provision would make a change to the preliminary injunction 
standards that, while unusual, is far from unprecedented. And it would fit comfort-
ably within the congressional authority that the Supreme Court has recognized. 

86 See Nw. Austin Mun. Utility Dist. No. One v. Holder, 557 U.S. 193, 203 (2009).
87 See John Leubsdorf, The Standard for Preliminary Injunctions, 91 HARV. L. REV. 525, 565 (1978). 
88 22 VRAA § 6(b). 
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Notice and Transparency
Gilda R. Daniels*

Congress and the courts have consistently recognized the importance of 
notice and transparency to foster public confidence in elections and to 
protect voting rights. For example, the National Voter Registration Act 

(“NVRA”) requires states to make records pertaining to voter registration activities 
available for public inspection and photocopying.89 The Fourth Circuit noted that 
this requirement “promotes transparency in the voting process” and “the integrity of 
federal elections.”90 Further, the court held that the provision “embodies Congress’s 
conviction that Americans who are eligible under law to vote have every right to ex-
ercise their franchise, a right that must not be sacrificed to administrative chicanery, 
oversights, or inefficiencies.”91 

To that end, the VRAA contains provisions designed to increase notice and trans-
parency of elections and to restore some, but not all, of the benefits of the prior pre-
clearance regime. An often-overlooked aspect of preclearance was that it required 
robust disclosure of changes to voting laws by covered jurisdictions.92 To obtain pre-
clearance, covered jurisdictions had to provide the Department of Justice (“DOJ”) 
with information explaining proposed voting changes, including the differences 
between the prior procedure and the new one, the reasons for the change, and the 
anticipated effect on members of racial or language minority groups.93 In complex 
changes such as redistricting and annexation, DOJ often received additional infor-
mation, such as demographic data, maps, and election returns data.94 The informa-
tion was kept on file with DOJ and was made available to civil rights groups and 
other interested parties upon request.95 DOJ also provided interested individuals and 
groups with regular notices of new submissions, and posted weekly information 
online.96 This enabled the public to serve as a partner with the federal government to 
prevent discrimination in voting. 

Shelby County thus leaves a significant gap in the public’s ability to monitor the 
practices of those jurisdictions, especially at the local level, where voting changes are 
difficult to monitor and may receive scant media attention. Unsurprisingly, then, 
since Shelby County, many jurisdictions have moved forward with previously 

* Associate Professor of Law, University of Baltimore School of Law.
89 42 U.S.C. § 1973gg–6(i)(1) (2012).
90 Project Vote/Voting for America, Inc. v. Long, 682 F.3d 331, 339–40 (4th Cir. 2012).
91 Id. at 334–35.
92 See Michael Halberstam, The Myth of  “Conquered Provinces”: Probing the Extent of  the VRA’s 

Encroachment on State and Local Autonomy, 62 HASTINGS L.J. 923, 955-56 (2011). 
93 See 28 C.F.R. § 51.27.
94 See id. §§ 51.27(q); 51.28. 
95 See id. § 51.50.
96 See id. § 51.32; Notices of  Section 5 Activity Under Voting Rights Act of  1965, As Amended, U.S. 

DEP’T OF JUSTICE, http://www.justice.gov/crt/about/vot/notices/noticepg.php (last visited May 7, 2014). 
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challenged or blocked voting changes.97 For example, jurisdictions in Georgia have 
implemented or sought to implement a number of changes, such as the redistricting 
of the Fulton County Commission, which decreased the size of majority-minority 
districts,98 and a proposal in Athens, Georgia to close almost half of its twenty-four 
polling places and replace them with two early voting facilities located in police sta-
tions—closures that would force some voters to travel three hours to reach the new 
polling places.99 In Greene County, Georgia, the County Board of Commissioners 
revised its redistricting plan decreasing the percentage of African-American voters in 
a majority-minority district to less than fifty-one percent.100 Augusta-Richmond, 
Georgia has moved its county elections from November to the summertime, when 
African-American turnout is usually lower.101 

A striking example of local “chicanery” has taken place in Beaumont, Texas. 
Whites in Beaumont had sought since 2011 to eliminate a four-person African-
American majority school board by changing the board from seven single-member 
districts to five single-member districts and two at-large seats—a change that would 
in all likelihood reduce African-American representation.102 When this change was 
blocked by Section 5, supporters of the change sought to circumvent Section 5—and 
the democratic process—by having three white candidates submit candidacy papers 
for the seats of three incumbent African-American board members immediately 
before the filing deadline for the 2013 election, even though their terms were not due 
to expire until 2015. When the school district rejected the filings, the challengers 
sued, claiming based on a novel interpretation of state law that the seats should have 
been up for re-election, and that since the filing deadline had passed, they were enti-
tled to the seats unopposed.103 After Shelby County, a state court has allowed 
Beaumont’s redistricting plan to proceed, although it denied the white candidates’ 
attempts to be seated unopposed. The Beaumont case underscores both that adequate 
notice regarding the composition of districts, changes in redistricting schemes, and 

97 See, e.g., How Formerly Covered States and Localities are Responding to the Supreme Court’s 
Voting Rights Act Decision, NAACP LEGAL DEF. & EDUC. FUND, available at http://www.naacpldf.
org/document/states-responses-shelby-decision (last updated Apr. 24, 2014); Sarah Childress, After 
Shelby, Voting-Law Changes Come One Town at a Time, FRONTLINE, Aug. 8, 2013, http://www.pbs.
org/wgbh/pages/frontline/government-elections-politics/after-shelby-voting-law-changes-come- 
one-town-at-a-time. 

98 See Election may change Fulton commission makeup, priorities, ATLANTA JOURNAL-
CONSTITUTION, Mar. 13, 2014; David Wickert, Fulton Redistricting, ATLANTA JOURNAL-
CONSTITUTION, May 19, 2013, at B1. 

99 See Spencer Woodman, Voting Rights at Risk in Georgia, ROLLING STONE, Nov. 4, 2013, http://
www.rollingstone.com/politics/news/voting-rights-at-risk-in-georgia-20131104. 

100 See id.; Billy W. Hobbs, Rhodes addresses injustice concerning redistricting map in Greene County, 
LAKE OCONEE NEWS, Aug. 15, 2013, http://www.msgr.com/lake_oconee_news/news/article_84967866-
05da-11e3-801e-0019bb2963f4.html. 

101 13 Officials originally sought to move the Augusta elections to July. See Court ruling revives effort 
to move Augusta elections to July, AUGUSTA CHRON., June 29, 2013. Ultimately, they were moved to 
May, with any runoff elections to be held in July. See Governor Deal Signs Bill Moving Elections to May, 
AUGUSTA CHRON., Jan. 22, 2014. 

102 14 See Zachary Roth, Breaking Black: The Right-Wing Plot to Split a School Board, MSNBC.
COM, Oct. 17. 2013, updated Jan. 30, 2014, http://www.msnbc.com/msnbc/blacks-texas-town-fear- 
return-old-days. 

103 All three of the challengers had lost to the three African-American incumbents in a previous elec-
tion. The last-minute nature of their filing made it clear that they had no interest in putting the incum-
bents on notice of their interpretation until after the 2013 filing deadline had passed. The incumbents 
understandably had not filed re-election papers by the 2013 deadline since their terms were not due to 
expire until 2015. 
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candidate qualification information is essential, and that racial discrimination in vot-
ing is still an unfortunate reality. 

In an effort to restore some of the benefits of Section 5, the VRAA would require 
states and political subdivisions to publicize certain information pertaining to voting 
changes. First, states and localities would be required to publicize, within 48 hours, 
any changes to voting practices and procedures that occur 180 days before a federal 
election.104 Second, no later than 31 days before a federal election, states and localities 
would have to publicize detailed information about polling place resources, including 
the number of voting machines and poll workers assigned to each precinct or polling 
place.105 Finally, for federal, state, or local elections, states and jurisdictions would 
have to publicize any changes to the constituency that will participate in the election 
or to the boundaries of electoral districts within ten days of making such changes.106 
Notice would be provided within the affected jurisdictions and on the internet. If a 
jurisdiction did not comply, the VRAA would prohibit it from denying or abridging a 
citizen the right to vote based on the individual’s failure to comply with the change.107 

A. CONGRESSIONAL AUTHORITY TO  
REQUIRE NOTICE IN ELECTIONS 

In addition to Congress’s Fourteenth and Fifteenth Amendment authority to 
address racial discrimination in voting, the Constitution’s Elections Clause serves as 
a viable and important tool in Congress’ ability to regulate federal elections. The 
Elections Clause requires states to prescribe “[t]he Times, Places, and Manner of 
holding Elections for Senators and Representatives,” but mandates that “Congress 
may at any time by Law make or alter such Regulations[.]”108

Recently, the Supreme Court, in an opinion by Justice Scalia, strongly affirmed 
Congress’s authority to regulate federal elections, noting that “[t]he [Elections] 
Clause’s substantive scope is broad[,]” and that Congress may, if it desires, “alter 
[state] regulations [for federal elections] or supplant them altogether.”109 The Court 
emphasized that congressional authority to “make or alter” the “Times, Places, and 
Manner” of federal elections is grounded in “comprehensive words” that “embrace 
authority to provide a complete code for congressional elections[.]”110 Such authority 
applies “not only as to times and places, but in relation to notices, registration, super-
vision of voting, protection of voters, prevention of fraud and corrupt practices, 
counting of votes, duties of inspectors and canvassers, and making and publication of 
election returns; in short, to enact the numerous requirements as to procedure and 
safeguards which experience shows are necessary in order to enforce the 

104 See VRAA § 4(a) (proposed VRA § 6(a)).
105 See VRAA § 4(a) (proposed VRA § 6(b)). Any changes to polling place resources after the deadline 

of 31 days prior to the election must be publicized within 48 hours. See id. 
106 See VRAA § 4(a) (proposed VRA § 6(c)).
107 See VRAA § 4(a) (proposed VRA § 6(e)).
108 U.S. CONST. Art. I, § 4, cl. 1. The only exception to Congress’s authority to “make or alter such 

Regulations” is that Congress may not change “the Places of chusing Senators.” This has no real-world 
implications today given that under the Seventeenth Amendment, Senators are chosen by popular vote and 
on the same ballots as congressional elections, rather than by state legislatures. 

109 Arizona v. Inter Tribal Council of Ariz., 133 S. Ct. 2247, 2253 (2013); see also Foster v. Love, 522 
U.S. 67, 69 (1997) (finding Congress’ Elections Clause authority “well settled … to override state regula-
tions” involving federal election administration matters) (internal citation omitted). 

110 Id. (quoting Smiley v. Holm, 285 U.S. 355, 366 (1932)).
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fundamental right involved.”111 Thus, the phrase “manner of holding elections” 
grants Congress authority to regulate the entire federal election process, including 
voter registration and ballot counting. Congress has previously used this authority 
with the enactment of the NVRA and the Help America Vote Act (“HAVA”). 

The Elections Clause clearly provides Congress with authority to require the type 
of notice in the VRAA pertaining to federal elections. The Court has explicitly 
embraced congressional authority over “notices” pertaining to federal elections.112 
And if Congress may actively “alter” or “supplant” state laws governing federal elec-
tions, then surely it may require that states merely inform the public, in a timely 
fashion, of any changes to such laws and procedures. Finally, the VRAA’s notice 
requirements apply nationwide and therefore do not implicate the “equal sovereignty” 
concerns in Shelby County. Thus, all of the VRAA’s notice provisions regarding fed-
eral elections are squarely within Congress’s Elections Clause power. 

As to the VRAA’s provision requiring notice of changes to electoral constituencies 
and election boundaries for state and local elections in addition to federal ones, the 
primary authority for this requirement is likely Congress’ power to enact “appropri-
ate legislation” to enforce the Fifteenth Amendment’s prohibition on racial discrimi-
nation in voting.113 For several reasons, this provision is an appropriate exercise of 
Fifteenth Amendment power, whether this power is subject to the “rationality” stan-
dard used by the Court in Shelby County114 or even the stricter “congruence and pro-
portionality” test the Court has invoked in Fourteenth Amendment cases.115 First, it is 
well-documented that processes such as redistricting, reapportionment, and manipu-
lation of “at-large” elections have been used for racially discriminatory purposes.116 
Indeed, less than two years ago, a federal court found Texas’s congressional and state 
Senate redistricting plans to have been enacted with a discriminatory purpose,117 and 
post-Shelby developments such as those described above confirm that these processes 
continue to serve as vehicles for racial discrimination. Moreover, public notice is a 
minimal intrusion on state sovereignty. Unlike preclearance, notice requirements do 
not delay or prevent the enactment of state or local laws. Nor do they establish new 
rights or abrogate states’ sovereign immunity—measures that the Supreme Court has 
sometimes found exceed congressional authority if they are not adequately tailored to 
remedying state discrimination.118 Rather, the VRAA merely requires states and juris-
dictions to provide the public with information about certain voting changes. Such a 
requirement is a reasonable and appropriately-tailored response to the history of dis-
crimination associated with these types of voting changes. 

111 Smiley, 285 U.S. at 366 (emphasis added). 
112 Id. 
113 U.S. CONST. amend. XV, § 2.
114 See Shelby Cnty., 133 S. Ct. at 2625, 2627-31. 
115 See City of Boerne v. Flores, 521 U.S. 507, 520 (1997).
116 See, e.g., Thornburg v. Gingles, 478 U.S. 30, 47 (1986) (“This Court has long recognized that multi-

member districts and at-large voting schemes may operate to minimize or cancel out the voting strength 
of racial [minorities in] the voting population.”) (internal citations omitted); Rogers v. Lodge, 458 U.S. 
613, 616 (1982) (describing how at-large elections can dilute minority votes); Gomillion v. Lightfoot, 364 
U.S. 339 (1960) (finding that a racially gerrymandered district violated the Fifteenth Amendment). 

117 Texas v. United States, 887 F. Supp. 2d 133, 161, 166 (D.D.C. 2012), vacated and remanded, 133 S. 
Ct. 2885 (2013).

118 See Fla. Prepaid Postsecondary Educ. Expense Bd. v. Coll. Sav. Bank, 527 U.S. 627 (1999); City of  
Boerne, 521 U. S. at 532.
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B. TAKING NOTICE A STEP FURTHER:  
THE VOTER IMPACT STATEMENT 

While the VRAA is a good first step, notice does not begin to replace the strength 
of Section 5. The legislation’s enforcement provision should be clarified and strength-
ened.119 Moreover, a stronger approach would be for jurisdictions to provide “Voter 
Impact Statements” (“VIS”) to function as a notice mechanism and provide affected 
voters an opportunity to comment prior to implementation.120 The concept of a VIS 
is modeled after Environmental Impact Statements (“EIS”), which have been required 
since 1969 under the National Environmental Policy Act (“NEPA”). NEPA requires 
federal agencies to conduct an assessment of the environmental effects of their activi-
ties when they plan to undertake major actions that could “significantly affect the 
quality of the human environment.”121 EISs fill the information void and provide 
notice and transparency in environmentally affected areas before the government 
undertakes the project at issue. 

A VIS would differ from the VRAA notice requirement because it would not only 
require a jurisdiction to publicize a proposed change, but also to demonstrate that it 
has vetted the proposal to ensure that it does not adversely impact the voting rights of 
any group. If an adverse impact would occur, the VIS proposal would require the 
jurisdiction to publicize the alternatives it considered, in contrast with the VRAA, 
under which a jurisdiction’s notice requirements are met once it publicizes the change. 
While the VRAA would be a welcome start, Congress should use all means within its 
authority to ensure that the public can assess voting changes prior to execution to 
guarantee that the fundamental right to vote is not overly burdensome for the most 
vulnerable voters.

119 The VRAA states that “the right to vote of any person shall not be denied or abridged because the 
person failed to comply with any change made by a State or political subdivision” if the state or jurisdic-
tion failed to provide proper notice. VRAA § 4(a) (proposed VRA § 6(e)). While this language appears to 
bar jurisdictions from enforcing consequential voting changes if notice is not given, it should be clarified 
to make it explicit that states may not implement voting changes absent the required notice.

120 See generally Gilda R. Daniels, A Vote Delayed Is a Vote Denied: A Preemptive Approach to 
Eliminating Election Administration Legislation that Disenfranchises Unwanted Voters, 47 U. LOUISVILLE 
L. REV. 57 (2008).

121 42 U.S.C. § 4332(2)(C) (2012).
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McCutcheon v. FEC and  
Roberts v. Breyer: They’re Both 
Right and They’re Both Wrong*

Alan B. Morrison**

In McCutcheon v. FEC,1 the Supreme Court held that the current aggregate 
limit on the total amount of money that an individual may contribute to all fed-
eral candidates, parties, and political action committees in an election cycle—

now $123,200—violates the First Amendment rights of those who would like to give 
more. According to the opinion of the four-Justice plurality, written by Chief Justice 
John Roberts, as long as donors abide by the contribution limits applicable to candi-
dates ($5200), political parties ($32,400 for national parties and $10,000 for state or 
local parties), and political action committees, commonly known as PACs ($5000), 
Congress may not constitutionally impose an aggregate cap to prevent circumven-
tion of those limits—or for any other reason.2 Justice Stephen Breyer dissented. In 
his view, there are both substantial possibilities of donors being able to direct their 
contributions in ways that evade limits on candidate contributions and other valid 
reasons that support a reasonable ceiling on spending in electoral races beyond the 
avoidance of corruption or the appearance of corruption that the majority has de-
fined quite narrowly. 

Given this chasm between the two justices, how can they both be right and both 
be wrong? The answer is that the Chief Justice is right that the prior decisions of the 
current Court, as well as some of its predecessors dating back to Buckley v. Valeo,3 
almost certainly support his conclusion on the invalidity of aggregate limits, and in 
particular, the lack of merit in the FEC’s defense of the limits in McCutcheon. On the 
other hand, Justice Breyer has by far the better argument that our democracy and the 
Constitution permit campaign finance laws that prevent more than what the majority 
will allow. According to the majority, the only justifications for contribution or 
spending limits are to prevent corruption or the appearance of corruption, which the 

* This Issue Brief was initially published in October 2014. 
** The writer is the Lerner Family Associate Dean for Public Interest & Public Service Law, George 

Washington University Law School where he teaches constitutional law. He has been counsel in a number 
of campaign finance cases, mainly defending those laws. He is currently lead counsel for the plaintiffs in 
Wagner v. FEC (D. C. Cir 13-5162) (en banc argued Sept 30, 2014), a challenge to the constitutionality of 
the law that forbids individuals who have contracts with the federal government from making any contri-
butions to a candidate, political party, or PAC in connection with any election to a federal office.

1 McCutcheon v. Fed. Election Comm’n, 134 S. Ct. 1434 (2014). 
2 Justice Clarence Thomas concurred, but would have overturned the portion of Buckley v. Valeo, 

424 U.S. 1 (1976), that applied less than strict scrutiny to limits on campaign contributions established by 
the Federal Election Campaign Act (FECA) and held that the aggregate limits failed that stringent test.

3 Buckley v. Valeo, 424 U.S. 1 (1976). Buckley held, briefly, that limits on contributions to candidates 
and PACs could withstand First Amendment scrutiny, but that limits on personal spending by candidates 
from their own funds, total spending by candidates from all sources, and independent expenditures by 
other individuals violate the First Amendment. It was the first case to directly address whether the spend-
ing of money in elections was subject to First Amendment protection and is the basis for most of the 
Court’s campaign finance jurisprudence.
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majority has interpreted to include no more than bribery or its appearance. But an 
even more basic flaw in the majority’s approach is that it elevates election-related 
speech in the form of spending money above all other values. In doing so, it seemingly 
ignores a number of Supreme Court decisions that permit reasonable limits on other 
types of political or ideological speech that are comparable to campaign contribu-
tions and expenditures, such as those banning political speech in or near polling 
places on Election Day,4 those regulating the volume of concerts that might disturb 
residents late in the evening or early in the morning,5 and a law criminalizing the 
burning of a draft card to protest the Vietnam War.6 Although the majority seems 
unlikely to alter its basic position any time soon, change can only take place by creat-
ing the climate in which the flaws in Buckley discussed below are exposed and a basic 
re-examination in this area becomes acceptable.

I. DEFENDING AGGREGATE LIMITS, THEN AND NOW
The aggregate limits that were struck down in McCutcheon have been narrowly 

defended as a way to prevent circumvention of the contribution limits set forth above, 
mainly with respect to limits on contributions to candidates. That was the basis on 
which an earlier version of the law, with an aggregate limit of $25,000, was upheld in 
Buckley.7 But at that time, although there were limits on how much an individual 
could give to a candidate ($1000) and a PAC ($5000), there were no limits on contri-
butions to a political party. Thus, if there were a hotly contested U.S. Senate race in 
the donor’s home state, he could make a $1000 contribution to his preferred candi-
date and make an unlimited (as long as it was not formally earmarked) contribution 
to the candidate’s national party, expecting that it would be largely used to support 
that candidate and effectively circumventing the contribution limit for candidates. 
Hence the aggregate limit, while not preventing circumvention, limited its impact. 
Shortly after Buckley was decided, Congress stepped in to impose a more effective 
remedy: it set a limit on contributions to political parties in addition to those appli-
cable to candidates and PACs. But when the challenge to aggregate limits was renewed 
in 2012, the only ground on which the law could be defended was the “anti-circum-
vention” argument because the Court had cut off other, more persuasive justifica-
tions as inconsistent with the First Amendment.

One reason that the law imposing aggregate limits was not challenged for so many 
years after Buckley was that even very wealthy donors do not mind being able to say, 
“I’ve maxed out” when the inevitable (lawful) solicitation calls arrive. In addition, as 
discussed more fully below, those who had maxed out were not frozen out because 
Buckley allowed them to make unlimited independent expenditures on their own, so 
long as they refrained from coordinating with the candidate or his party. And, of 
course, under the old $25,000 ceiling upheld in Buckley, as well as the limit of $123,200 
struck down in McCutcheon, there were not many individuals who could afford that 
much after-tax generosity, let alone had a desire to spend that much for a candidate 
who might not win. Until Shaun McCutcheon and the Republican National Committee 
filed suit, no one objected enough to the aggregate limit to take it to court.

4 Burson v. Freeman, 504 U.S. 191 (1992).
5 Ward v. Rock Against Racism, 491 U.S. 781 (1989).
6 United States v. O’Brien, 391 U.S. 367 (1968).
7 See Buckley, 424 U.S. 1. 
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Breyer’s dissenting opinion in McCutcheon makes a solid case for the proposition 
that some circumvention on the limits on contributions to candidates may happen 
unless there is an aggregate cap. Justice Breyer provides three complex examples of 
how that might happen, which appear to be dependent on a significant number of 
contributors who are willing to spend several million dollars, a limited number of 
candidates among whom the money will be divided, party and PAC officials willing 
to restrict their contributions and other spending to a small number of candidates, 
and substantial planning (not rising to the level of unlawful coordination) among all 
participants. Moreover, Justice Breyer’s conclusion that the beneficiaries of such 
spending will surely be grateful for the indirect assistance is almost certainly correct, 
but it does not suffice under the majority’s view of the First Amendment: “govern-
ment regulation may not target the general gratitude a candidate may feel toward 
those who support him or his allies or the political access such support may afford.”8 

In his plurality opinion, the Chief Justice does not seriously argue that such cir-
cumvention is impossible. Rather, his position is that it will not happen often, that it 
takes a real effort in planning and execution to pull it off, that attempts may fail, and 
that, all in all, the likelihood of serious circumvention is quite speculative and does 
not justify the burdens on those who wish to donate larger sums to support more of 
their candidates and parties in federal elections. In addition, the Court also sug-
gested a number of less restrictive alternatives, while admitting that some may not 
work and that others may be invalid. In short, given what the majority saw as the 
limited ways in which political donations may constitutionally be controlled, and the 
heavy thumb that the First Amendment places on the scale opposing such restric-
tions, it is hardly surprising that the McCutcheon Court found the anti- circumvention 
rationale to be wanting.

Moreover, the additional money that will be unleashed as a result of McCutcheon 
is not likely to be great, because it applies only to the very few individuals who are in 
a position to give more than $123,200. This is especially true when the result is com-
pared with the impact of a decision like Citizens United v. FEC,9 where the Court 
gave for-profit corporations the green light to spend as much money as they want on 
independent expenditures. The Court previously destroyed the viability of systems 
providing for public financing of elections by banning efforts to offset the spending 
and fundraising of candidates who opt out of such systems.10 And since the ultra-rich 
can already contribute as much as they want to PACs that make only independent 
expenditures but not contributions, also known as Super PACs, it is unclear how 
much added damage McCutcheon will do. Indeed, there are some who believe that 
McCutcheon will have the positive effect of directing money toward political parties 
and candidates, who tend to be less willing to engage in attack ads than are those who 
make independent expenditures.

II. ROBERTS WAS RIGHT, THE SEEDS WERE SOWN
There are two reasons why the anti-circumvention rationale should not have suc-

ceeded in 1976, let alone today. If circumvention were a problem, the fix that Congress 
did impose—putting a limit on how much could be given to political parties and/or 
how much parties could give to any candidate—was the much more direct way of 

8 McCutcheon v. Fed. Election Comm’n, 134 S. Ct. 1434, 1441 (2014).
9 Citizens United v. Fed. Election Comm’n, 558 U.S. 310 (2010). 
10 Arizona Free Enter. Club’s Freedom Club PAC v. Bennett, 131 S. Ct. 2806 (2011). 
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dealing with the problem. At the very least, it should have been the first response, 
with aggregate limits as a backup if it did not work.

Second, avoiding end runs on other limits was almost surely not what Congress 
had in mind when the aggregate limits were originally enacted. There is no need to 
delve into legislative history to establish that fact. The statute itself is quite clear that 
aggregate limits were part and parcel of the overall plan of Congress to cap the 
amount of spending in federal elections, through five separate, but inter-related lim-
its: (1) limits on contributions to candidates and PACs; (2) limits on how much a 
candidate could spend from his or her personal funds and those of immediate family 
members; (3) caps on total candidate spending (with different numbers for the 
President, Senate and House); (4) limits on independent expenditures by individuals; 
and (5) aggregate individual limits. All of those laws were designed to take what 
Congress considered to be excess spending out of federal elections, with aggregate 
limits of $25,000 as one of the tools to achieve that goal. The Buckley Court upheld 
contribution limits (1), but struck down expenditure limits (2) through (4) as 
improper attempts to limit speech, in violation of the First Amendment.

Once the Court set aside those expenditure limits, there was no way that aggre-
gate limits (5) could be sustained as a means of limiting overall spending. The Court 
in Buckley nonetheless sustained the $25,000 limit on an anti-circumvention ratio-
nale that was not the basis for the law, nor a ground urged by its defenders. Indeed, 
as the Court noted, this issue “has not been separately addressed at length by the 
parties,” and the briefs filed by the United States and the principal intervenors defend-
ing the law (Common Cause and the Center for Public Financing of Elections) did not 
argue that the aggregate limits were enacted for that purpose.11 For these reasons, 
unless the Buckley Court was in error in its expenditure rulings, Chief Justice Roberts 
was right in concluding in McCutcheon that anti-circumvention could not support 
today’s limits. However, as I now argue, although the Buckley Court was correct in 
setting aside the particular expenditure limits challenged there, it did so on much 
broader grounds than were necessary, with the result that a number of campaign 
finance laws that were subsequently set aside might have been sustained had nar-
rower rationales been employed.

III. HOW BUCKLEY COULD HAVE BEEN NARROWER
A. CAndidAte expenditure Limits

When the Buckley Court struck down dollar limits on personal spending by candi-
dates from their own funds and total spending by a candidate from all sources, there 
is one argument that could have, and should have, proven decisive on its own, without 
the need to treat the unlimited spending of money in elections as no different from the 
unlimited making of speeches while standing on a soapbox in Lafayette Park. The 
main impact of both sets of candidate spending limits would be on challengers, in 
part because incumbents have many advantages, from name recognition, to taxpayer-
paid staff, to franking privileges, and the ability to help out constituents. The Buckley 
Court specifically recognized these advantages in the context of discussing whether 
they rendered the contribution limits unconstitutional.12 The Court nevertheless 
upheld the contribution limits because they applied equally to incumbents and chal-
lengers on their face, and then stated that, because it concluded that the expenditure 

11 Buckley v. Valeo, 424 U.S. 1, 38 (1976).
12 Id. at 31 n.33.
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limits were unconstitutional regardless of incumbent advantages, it did not have to 
“express any opinion with regard to the alleged invidious discrimination resulting 
from the full sweep of the legislation as enacted.”13 Thus, it did not address whether 
the candidate expenditure limits themselves resulted in invidious discrimination.

The Court’s decision to rule more broadly on the candidate expenditure issue has 
had serious consequences for many campaign finance laws, which might have been 
avoided if it had chosen the narrow ground that, although the statute treated incum-
bents and challengers identically, the undisputed and very significant incumbent 
advantages destroyed that facial equality. Such a ruling would have been based more 
on Equal Protection than First Amendment principles, and it would have given 
Congress an opportunity to cure that defect. Thus, however unlikely it may be that 
Congress (or any legislative body) would ever consider evening up the incumbent 
advantage—for example, by allowing challengers to spend greater amounts than 
incumbents or appropriating funds for challengers to offset the advantages of incum-
bency—a decision based on Equal Protection grounds would have been far less con-
troversial given the Court’s other Equal Protection rulings. It would also have been 
more prudent for the Court to have issued a narrower ruling and given Congress the 
opportunity to remedy that defect rather than holding that no expenditure limits 
could ever be upheld.14

There is a second, and also more limited, basis why both sets of candidate expen-
diture limits should have been set side: the actual limits in the law were chosen by 
those whose re-election races would be affected by what those limits were. One does 
not have to be a complete cynic to appreciate that those amounts would be deter-
mined with one eye on the anticipated needs of the officeholder and another on the 
concern that a challenger might use personal funds or simply out-fundraise the 
incumbent. For example, the Court found that incumbency helped create an Equal 
Protection violation in Baker v. Carr,15 where incumbents controlled the apportion-
ment process that determined which voters would choose the winner in the legisla-
tors’ bids for re-election.16 

A ruling on the basis that the limits cannot be set by those who will be most 
affected by them would have left room for Congress and the states to enact expendi-
ture limits that did not suffer from that problem. One option, which is not available 
at the federal level and not in all states, is the initiative process, by which citizens 
could determine the proper spending levels, without the inherent bias that incumbent 
legislators have. Another option would be to create a non-partisan commission, simi-
lar to those enacted by a number of states to deal with the analogous problem of 
incumbent self-protection in drawing legislative districts, to set appropriate spending 
levels that would take into account the needs of both challengers and incumbents. 
Those options might not have been enacted, but they should have been available. 
More important, relying on the more narrow approach would have provided a better 
basis on which to decide the issue of the validity of limits on independent 

13 Id. 
14 In his dissent in Citizens United, Justice John Paul Stevens indicated that incumbent protection 

could be used in an appropriate case to strike down some campaign finance laws. See Citizens United v. 
Fed. Elections Comm’n, 558 U.S. 310, 461-62 (2010).

15 Baker v. Carr, 369 U.S. 186 (1962).
16 See also Gibson v. Berryhill, 411 U.S. 564 (1973) (upholding the district court's conclusions that the 

State Board of Optometry was so biased by prejudgment and pecuniary interest that it could not consti-
tutionally conduct hearings looking toward the revocation of plaintiffs’ licenses to practice optometry in 
competition with Board members).
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expenditures and not set a precedent that foreclosed all future efforts at placing any 
limits on campaign expenditures, no matter how they were written or by whom.

In combination, or standing on their own, the incumbents’ advantages, coupled 
with their ability to write rules that would maximize their protection and minimize 
the ability of non-incumbents to mount a successful attack, should have been more 
than enough to strike down the candidate expenditure limits at issue in Buckley with-
out relying on an untested claim that the government never has an interest in limiting 
total spending in any and all circumstances.

B. independent expenditures

Having ruled broadly that expenditure limits imposed on candidates were uncon-
stitutional, the Buckley Court followed the same approach for independent expendi-
ture limits, which are those imposed on persons other than candidates and their 
committees. In contrast to what the Court did with contributions, where it recog-
nized the First Amendment’s applicability but allowed reasonable limits, it treated 
independent expenditures like candidate expenditures and ruled that no limits were 
permissible for either. According to the Court, spending money directly to support or 
oppose a candidate was a pure First Amendment activity, and therefore the govern-
ment could never decide how much was too much. Once again, as with candidate 
expenditure limits, there were three narrower grounds that the Court could have and 
should have used to strike down the limit on independent expenditures, which was 
only $1000 in 1974.

First, the $1000 statutory ceiling was identical to the one applicable to direct con-
tributions. Actually, it was only half, because $1000 contributions could be made in 
both a primary and a general election, but there was no comparable allowance for 
independent expenditures. The Court upheld limits on contributions because of the 
potential for their creating the appearance of corruption on the part of recipient. The 
Court claimed that independent expenditures are different from direct contributions 
in that they will have no impact on the level of appreciation that a candidate may have 
toward the independent spender. One need not fully accept that claim to agree that 
independent spending limits of half what a contributor could do make no sense and 
cannot be sustained under the First Amendment. Second, the independent limit 
applied even if the donor made no direct contributions, suggesting that they were 
identical in impact to direct contributions, or even worse because they could be made 
only for a primary or a general election, but not both, unlike direct contributions. 
Third, the $1000 limit applied to races for president as well as the House of 
Representatives, even though the impact in those two contexts would be very differ-
ent. Thus, the Court could simply have said that $1000 for all elections was unrea-
sonably low, and Congress could have decided how to respond, including imposing 
higher limits that might have been upheld.

However, the Court did more: it not only said the $1000 limit was too low, but it 
announced a blanket rule that no limits on independent spending would ever be 
acceptable. Not only was such a broad rule unnecessary to decide the case before it, 
but it was terribly unwise. The basic issue in Buckley was whether the spending of 
money in elections was subject to the First Amendment. While there were decisions 
of the Court that bore on the question, FECA, as amended in 1974, was the first com-
prehensive federal system for regulating campaign finance activities, and thus the 
Court was entering uncharted First Amendment waters. Until FECA, there was no 
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ban on cash contributions, no disclosure or reporting requirements, no limits on 
spending, and no agency to manage the new system.17

When the Court decided Buckley, there was no record of how a new system like 
FECA, as substantially modified by Buckley, might operate in practice, let alone how 
the rules on contributions and independent expenditures would play out for support-
ers (or opponents) of a particular candidate. The case was briefed and argued on an 
expedited basis so that the rules could be known for the upcoming 1976 elections. 
The Court’s lengthy opinion, covering a multitude of issues, was handed down less 
than three months after argument. For all those reasons (and perhaps more), the 
Court should have proceeded cautiously, deciding only what it had to decide, and 
leaving broader pronouncements on the relation between campaign spending and the 
First Amendment to another day.

To be sure, deciding which limits on independent expenditures were unreasonable 
would not be easy. However, the Court has shown that it is able to decide when a state 
has been too strict.18 For starters, if an individual can give $5000 to a broad-based 
PAC, which in turn can give that amount to candidates, $5000 would surely be the 
lowest possible limit on independent expenditures that could be sustained. Perhaps a 
more generous number, such as the $32,000 now allowed to be given to national par-
ties, would be more reasonable. Even permitting an amount equal to the aggregate 
limit of $123,200 at issue in McCutcheon would not cause the kind of massive imbal-
ance between what the very few can afford and what the rest of the country can 
spend. Moreover, if there were a reasonable cap on independent expenditures, there 
might never have been a Citizens United, and at least business corporations could be 
held to that level, which would be a significant improvement over the current rule. 
Indeed, if Congress had originally enacted more reasonable independent expenditure 
ceilings, it is not at all clear that they would have been challenged by anyone, just as 
the contributions limits for federal candidates have not been tested since Buckley, in 
part because the contribution limits were raised substantially in 2003 and are now 
indexed for inflation.

The main reason that the Court did not take a narrow approach in striking down 
the $1000 limit on independent expenditures is that the proponents of the law relied 
on a quite different rationale for defending it. As both the Government and the inter-
venors saw it, independent expenditures on behalf of a candidate were no different 
from direct contributions. Thus, to allow more than $1000 would, in their view, 
result in a wholesale evasion of the basic candidate contribution limits, even if the 
expenditures were made truly independently of the candidate. Under that approach, 
even a $5000 ceiling on independent expenditures would be unacceptable, although 
surely less so than no limit at all.

Moreover, the independent expenditure limit was part of a larger goal of the sup-
porters of FECA: to limit the total amount of money spent in federal elections. To 

17 A ban on contributions by corporations had existed since 1906, followed by a ban applicable to 
government contractors enacted in 1940. The 1906 law was expanded in 1947 to forbid union contribu-
tions and independent expenditures by both unions and corporations, but no overall challenges had been 
made to those laws. There had been a limit on contributions to candidates of $5000 since 1940, but it was 
essentially a dead letter because there was no means to enforce it. Further, while the 1939 Hatch Act 
broadly regulated what federal, and then certain state, employees could do politically, the Act never pro-
hibited those employees from making political contributions, although it did impose some restrictions on 
making contributions akin to time, place, and manner regulations.

18 See e.g. Randall v. Sorell, 548 U.S. 230 (2006) (setting aside the contribution limits as unreason-
ably low). 



32 Advance

achieve that goal, the law included both contribution and expenditure limits, with 
the most significant being the cap on how much candidates could spend in their own 
election races. Congress had enacted detailed spending limits for congressional races, 
largely based on population, in which it decided how much was “enough” to spend. 
The clearest example of what Congress sought to achieve involved presidential elec-
tions, where Congress actually reduced the amount that could be spent from what 
had been spent in 1972, to $10 million in the primaries and $20 million in the general 
election. According to Congress, there was already too much money being spent in 
federal elections, and independent expenditures had to be capped at quite low levels 
or its new system would be thoroughly undermined. In effect, having set the goal at 
capping spending regardless of the source, the supporters were boxed in and could 
not argue that, even if $1000 might be too low for an independent expenditure cap, 
Congress should be given a chance to come up with a more acceptable number.

Not only did Congress wish to reverse the overall spending in federal elections, but 
it was also clear in its desire to put a ceiling on how much any individual could spend. 
The principal stated justification for candidate contribution limits was to reach 
beyond laws forbidding bribery and enact limits that would avoid the appearance of 
corruption that arose when large donations to candidates appeared to buy favors or 
preferred access. However, Congress also set a limit of $50,000 on what a candidate 
and his immediate family could donate to the candidate’s own campaign. The Buckley 
Court quite sensibly rejected an anti-corruption rationale for that limit because a can-
didate cannot corrupt himself by giving his own or his immediate family’s money to 
his campaign. Moreover, the fact that this limit was part of a law that placed overall 
limits on campaign spending by candidates made its defense even more difficult.

C. AggregAte Limits, then And now

Given the outcomes of these other challenges in Buckley, what is most surprising 
is that the aggregate limits provision was sustained at all. Not only was it part of a 
plan to place overall limits on spending in federal elections, but the anti- circumvention 
rationale that the Court accepted was never advanced in the briefs or legislative his-
tory. Indeed, the principal loophole that the Court said was being plugged—the 
absence of a limit on individual contributions to political parties—seems to have 
been an oversight that Congress repaired soon thereafter. Thus, even though the 
aggregate limits in 2014 were more than five times what they were in 1976, they were 
almost impossible to defend because the main loophole had already been closed. For 
these reasons, it is hard to quarrel with Chief Justice Roberts’s conclusion in 
McCutcheon that the aggregate limits do not prevent circumvention of the contribu-
tion limitations laws, which are the only limits that the Court has upheld. Moreover, 
because the Buckley Court had ruled that spending (as opposed to contributing) by 
individuals cannot be capped, the true goal of aggregate limits is out-of-bounds and 
thus an anti-circumvention rationale cannot save them.

For those reasons, the loss of aggregate limits was surely not unexpected and is 
also not likely to make the current situation much worse. The Center for Responsive 
Politics said that it could identify only 646 individuals who maxed out in the 2012 
election cycle when the limit was $117,000, but who still managed to contribute about 
$94.6 million in federal races.19 Thus, it is not clear how many will be in a position, 
let alone willing, to give appreciably more money in any election cycle than they 

19 See Bob Biersack, McCutcheon’s Multiplying Effect: Why An Overall Limit Matters, open secrets 
(Sept. 17, 2013), http://www.opensecrets.org/news/2013/09/mccutcheons-multiplying-effect-why/.
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could pre-McCutcheon. Even with aggregate limits, the spending spicket was not 
turned off because independent expenditures were not capped. That is true whether 
the expenditure was directly made by the supporter, or made to a PAC which only 
made independent expenditures. Indeed, to the extent that lifting the aggregate limits 
may free up money to go to political parties (which may be one reason why the 
Republican Party sued along with Mr. McCutcheon), instead of to independent com-
mittees, parties are generally regarded as more responsible and less likely to engage 
in negative and sometimes factually erroneous advertising.

All of this discussion leads to two conclusions regarding the Chief Justice’s deci-
sion in McCutcheon. First, while perhaps not literally compelled by prior rulings, 
McCutcheon applied them faithfully and had to take only a very small step in order 
to conclude that anti-circumvention required a far closer fit to justify the aggregate 
limits than the series of complicated and unlikely-to-occur events that the dissent 
postulated. Second, while increasing to some degree the amount of money that will 
be spent on federal elections, the change is not likely to be significant, either for the 
donor or for the system as a whole, especially when compared to the impact of earlier 
rulings. It is these prior rulings, however, that sowed the seeds for the current system, 
and it is Justice Breyer’s dissent in McCutcheon, combined with the dissent of Justice 
Stevens in Citizens United, that show how the Court should have ruled.

IV. BREYER IS RIGHT ON THE FUNDAMENTAL ISSUE
As I have tried to show, McCutcheon is a very small and almost certainly inevitable 

step from the Court’s recent campaign finance decisions. More important, those deci-
sions, such as Citizens United and Arizona Tribal Council, are the end product of the 
portion of Buckley concluding that any limit on independent spending by individuals 
violates the First Amendment, which, according to the majority of the current Court, 
privileges the right to spend money in elections over all other values. That conclusion 
follows from Citizens United, where the Court overruled Austin v. Michigan Chamber 
of  Commerce and found free speech, in the form of unlimited spending by corporate 
speakers, trumped all other considerations.20 Thus, if any change is to come in our 
campaign finance laws, the Court must re-consider the Buckley holding that all limits 
on individual expenditures violate the First Amendment.

For the reasons I gave above, I do not take issue with the conclusion that a limit of 
$1000 on independent expenditures by individuals is unconstitutional because that 
figure is unreasonably low. But suppose the number in 1976 was $1,000,000: would, 
or should, the result be the same, and if not, why not? I leave aside the question of 
whether anyone would have wanted to bring such a challenge, or would have had 
standing to do so, at a time when total spending by individuals, mainly in the form of 
contributions before the current rules were in place, was only a tiny fraction of what 
it is today. As I now explain, if Congress were to set reasonable limits on independent 
expenditures, they should be upheld because other interests our society values to 

20 Austin v. Michigan Chamber of Commerce, 494 U.S. 652 (1990).
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sustain our democracy must be taken into account alongside the First Amendment 
and are sufficient to support such limits on the biggest spenders today. 21

A. the stevens And Breyer dissents

The heart of this argument is contained in the dissents of Justice Stevens in 
Citizens United and Justice Breyer in McCutcheon and consists of two prongs: (1) 
the majority has defined corruption too narrowly, and (2) however corruption is 
defined, there are other constitutionally permissible reasons supporting campaign 
finance regulation that the majority has simply discarded in favor of unlimited expen-
ditures. As to the proper meaning of corruption, Justice Stevens observed:

Corruption can take many forms. Bribery may be the paradigm 
case. But the difference between selling a vote and selling access is 
a matter of degree, not kind. And selling access is not qualitatively 
different from giving special preference to those who spent money 
on one’s behalf. Corruption operates along a spectrum, and the 
majority’s apparent belief that quid pro quo arrangements can be 
neatly demarcated from other improper influences does not accord 
with the theory or reality of politics.22 

In response to the majority’s objection that there were no examples of dollars 
exchanged for votes, Justice Stevens rejoined that it “would have been quite remark-
able if Congress had created a record detailing such behavior by its own Members. 
Proving that a specific vote was exchanged for a specific expenditure has always been 
next to impossible: Elected officials have diverse motivations, and no one will 
acknowledge that he sold a vote.”23 

For further support, Justice Stevens went to the trial record in McConnell v. FEC24 
and in particular to the findings of the district court which provided “a remarkable 
testament to the energy and ingenuity with which corporations, unions, lobbyists, 
and politicians may go about scratching each other’s backs.”25 He then quoted exten-
sively from those findings which established the close relation between the makers of 
independent expenditures and those candidates that the expenditures sought to 
assist. Those findings included routinely notifying candidates when ads were run, 
with members expressing appreciation for those ads, in particular “when negative 
issue advertisements are run by these organizations, leaving the candidates free to 
run positive advertisements and be seen as ‘above the fray.’”26 Those findings also 

21 Perhaps the easiest way to see how spending by the largest donors has exploded since the days be-
fore FECA is to look at what the biggest donors spent then and now. When FECA was enacted, Stuart 
Mott was the example of excess spending on the Democratic side. He gave $350,000 to George McGovern’s 
Presidential campaign in 1972, plus $50,000 in personal expenses. W. Clement Stone on the Republican 
side gave more than $2 million to Richard Nixon in 1972. In today’s dollars, those would be about $1 mil-
lion and $11 million. In 2012 Sheldon Adelson spent about $150 million on federal elections, while David 
and Charles Koch are reportedly planning on spending $300 million in the 2014 election cycle to support 
Republican campaigns, and Tom Steyer is planning on spending $100 million, mainly to support candi-
dates who support action to deal with climate change. 

22 Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 447-48 (2010).
23 Id. at 455.
24 McConnell v. Fed. Election Comm’n, 540 U.S. 93 (2003). 
25 Citizens United, 558 U.S. at 448 (Stevens, J., concurring in part and dissenting in part) (citing 

McConnell, 540 U.S. 93 (2003)). 
26 Id. 
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showed “that Members suggest that corporations or individuals make donations to 
interest groups with the understanding that the money contributed to these groups 
will assist the Member in a campaign [and that] [a]fter the election, these organiza-
tions often seek credit for their support.”27 His conclusion best sums up the illogical 
narrowness of the majority’s understanding of abuses of the election process:

Many of the relationships of dependency found by Judge Kollar-
Kotelly seemed to have a quid pro quo basis, but other arrange-
ments were more subtle. Her analysis shows the great difficulty in 
delimiting the precise scope of the quid pro quo category, as well 
as the adverse consequences that all such arrangements may have. 
There are threats of corruption that are far more destructive to a 
democratic society than the odd bribe. Yet the majority’s under-
standing of corruption would leave lawmakers impotent to address 
all but the most discrete abuses.28

In McCutcheon, Justice Breyer similarly objected to the limited reach of the 
majority’s view of corruption as confined to quid pro quo corruption, which he 
understood the majority to have defined “to mean no more than ‘a direct exchange of 
an official act for money’ [and which] does not include efforts to garner influence 
over or access to elected officials or political parties.”29 He then argued:

[T]he anticorruption interest that drives Congress to regulate cam-
paign contributions is a far broader, more important interest than 
the plurality acknowledges. It is an interest in maintaining the 
integrity of our public governmental institutions. And it is an inter-
est rooted in the Constitution and in the First Amendment itself.30 

Justice Breyer put it this way in explaining why excessive spending of any kind is a 
form of corruption not protected by the First Amendment:

It derails the essential speech-to-government-action tie. Where 
enough money calls the tune, the general public will not be heard. 
Insofar as corruption cuts the link between political thought and 
political action, a free marketplace of political ideas loses its 
point.31 

Furthermore, according to Justice Breyer, the majority’s cramped understanding of 
the meaning of the appearance of corruption made “matters worse [by leading] the 
public to believe that its efforts to communicate with its representatives or to help 
sway public opinion have little purpose. And a cynical public can lose interest in 

27 Id. at 449.
28 Id. 
29 McCutcheon v. Fed. Election Comm’n, 134 S. Ct. 1434, 1446 (2014) (Breyer, J., dissenting) (internal 

citations omitted).
30 Id. at 1466-67.
31 Id. at 1467.
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political participation altogether.”32 In his view, this broader meaning of corruption 
is rooted in the First Amendment and these laws are a

constitutional effort to create a democracy responsive to the peo-
ple—a government where laws reflect the very thoughts, views, 
ideas, and sentiments, the expression of which the First Amendment 
protects. Given that end, we can and should understand campaign 
finance laws as resting upon a broader and more significant consti-
tutional rationale than the plurality’s limited definition of “cor-
ruption” suggests.33 

Because McCutcheon was a case about contributions, not independent expendi-
tures, Justice Breyer did not discuss other factors besides corruption that would sup-
port campaign finance regulation, whereas Justice Stevens did so in his dissent in 
Citizens United. Thus, Justice Stevens noted that the Court had previously expressed 

a concern to facilitate First Amendment values by preserving some 
breathing room around the electoral “marketplace” of ideas, the 
marketplace in which the actual people of this Nation determine 
how they will govern themselves. The majority seems oblivious to 
the simple truth that laws [limiting independent expenditures] do 
not merely pit the anticorruption interest against the First 
Amendment, but also pit competing First Amendment values 
against each other.34 

His conclusion, although directed at corporations, is equally applicable to wealthy 
individuals like Shaun McCutcheon. Whether they are using their great wealth to 
directly fund candidates, political parties, or unaffiliated PACs that make direct contri-
butions, or they are spending their money by making independent expenditures on 
their own, or donating to committees that make the expenditures for their supporters,

At bottom, the Court’s opinion is thus a rejection of the common 
sense of the American people, who have recognized a need to pre-
vent corporations from undermining self-government since the 
founding, and who have fought against the distinctive corrupting 
potential of corporate electioneering since the days of Theodore 
Roosevelt. It is a strange time to repudiate that common sense. 
While American democracy is imperfect, few outside the majority 
of this Court would have thought its flaws included a dearth of 
corporate money in politics.35 

32 Id. at 1468.
33 Id. 
34 Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 473 (2010) (Stevens, J., concurring in part 

and dissenting in part) (emphasis in original internal citations omitted). 
35 Id. at 479. 
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B. CAse Authority supporting restriCtions on speeCh  
in FurtherAnCe oF other vALues

There is significant Supreme Court authority to support the argument that mas-
sive independent expenditures can produce serious negative consequences and that, 
therefore, granting them total First Amendment immunity is misplaced. In Caperton 
v. A.T. Massey Coal Co,36 the Court held, 5-4, in an opinion by Justice Kennedy, that 
there was a due process violation arising from a litigant’s massive financial support—
mainly through independent expenditures—for the election of a judge on the West 
Virginia Supreme Court.37 Specifically, a vote for the donor in a case pending at the 
time of the election was decisive in reversing a judgment against that donor. Despite 
what everyone seemed to recognize to be inappropriate influence on a pending case, 
the breadth of the opinion in Buckley presented a clear bar to laws limiting indepen-
dent expenditures, even for judicial elections, which were never considered by the 
Court in Buckley.38 The only option at the time of Caperton was an after-the-fact 
due process claim in circumstances that cried out for modest prophylactic rules that 
would prevent such conduct before it occurred. Justice Stevens fully appreciated this 
point in his Citizens United dissent.39 However, the majority, without further expla-
nation, simply rejected the notion that there was any connection between a due pro-
cess violation stemming from independent expenditures and the constitutionality of 
a law designed to limit those expenditures before they occurred.40

There is also case law substantiating the argument that the First Amendment does 
not always trump all other interests in campaign finance cases. Recently, the Court 
upheld the law that bans all contributions and independent expenditures from indi-
viduals who are neither U.S. citizens nor permanent resident aliens.41 The plaintiffs 
were a lawyer and a doctor from Canada and Israel, who were lawfully in the United 
States under three-year work visas, and there could be no doubt that the modest 
amounts of money that they wanted to spend came from their own lawful earnings in 
this country. Because of the broad definition of expenditure, the law banned even 

36 Caperton v. A.T. Massey Coal Co., 556 U.S. 868 (2009). 
37 The dissent, written by Chief Justice Roberts, did not disagree that the donor had exerted im-

proper influence, but disagreed that the conduct violated the Due Process Clause, or that the federal courts 
could draw sensible lines in this area. 

38 For well over a century, most states have conducted elections for some or all of their judges, but it 
is only in recent years that the amounts of money raised for those elections, both direct contributions and 
more recently independent expenditures, have become significant. See generally, Alicia Bannon, Eric 
Velasco, Linda Casey, Lianna Reagan, The New Politics of  Judicial Elections, 2011–2012: How New 
Waves of  Special Interests Spending Raised the Stakes for Fair Courts, the brennan center for justice 
(2013), http://newpoliticsreport.org/content/uploads/JAS-NewPolitics2012-Online.pdf. See also, Joanna 
Shepard, Justice At Risk: An empiRicAl study of cAmpAign contRibutions And JudiciAl 
decisions, the american constitution society (june 2013), http://www.acslaw.org/ACS%20
Justice%20at%20Risk%20%28FINAL%29%206_10_13.pdf. As harmful as unlimited independent ex-
penditures are in elections for legislatures and executive branch officials at all levels, they are far more 
pernicious in judicial elections where the electorate is generally ill-informed about the candidates, and 
where expenditures that would be considered modest in a race for governor or state Senate can have an 
outcome-determinative impact. At the very least, given the due process concerns raised by the impact of 
campaign spending on particular cases in court, the Court should not assume that independent expendi-
tures in judicial races are as benign as the Court assumed for other elections in Buckley.

39 See Citizens United v. Fed. Election Comm’n, 558 U. S 310, 458-459 (2010) (Stevens, J., concurring 
in part and dissenting in part).

40 Id. at 360 (majority opinion). 
41 Bluman v. Fed. Election Comm’n, 132 S. Ct. 1087 (2012), summarily aff ’d 800 F. Supp.2d 281 

(D.D.C. 2011).
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yard signs, candidate buttons, or letters of support—if the individual paid money to 
acquire them. The lower court upheld the law under Congress’ power over aliens, 
and the Supreme Court decided that the decision was so plainly right that it did not 
need further briefing and oral argument. Surely, if that same law had also forbidden 
the plaintiffs from speaking out against the President in Lafayette Park, no one would 
have claimed that the law could be upheld just because the speaker was not a U.S. citi-
zen. I would have come out the other way on the merits in Bluman, but the point of 
the case, at a minimum, is that the First Amendment does not automatically trump 
all other interests when the law involves spending money for contributions or inde-
pendent expenditures.42

Another line of cases provides further support for the argument that the First 
Amendment should not always prevail over all other interests. The cases are factu-
ally distinguishable from the campaign finance context, and are at best analogies, 
but they do undermine the absoluteness that Buckley and Citizens United conveyed. 
Perhaps the most significant case holding that political speech does not trump all 
other values is Burson v. Freeman.43 The Court there stated the question presented 
as follows: “Whether a provision of the Tennessee Code, which prohibits the solici-
tation of votes and the display or distribution of campaign materials within 100 feet 
of the entrance to a polling place, violates the First and Fourteenth Amendments.” 
The plaintiffs were passing out materials designed to inform and/or persuade voters, 
but there was no evidence that they were actually disrupting the election by their 
activities. Nonetheless, the Court found that other interests, such as the potential for 
disruption, overrode their First Amendment right to communicate about an election 
being held that day. For these purposes, the correctness of where the Court struck 
the balance is irrelevant. Rather, the point is that the Court’s holding that engaging 
in election-related speech is not the answer to all questions where the First 
Amendment is at issue.44

Other examples are cases like Ward v. Rock Against Racism,45 in which the Court 
upheld what it has called “time, place, and manner” restrictions on otherwise fully-
protected speech by sustaining a ban on loud speech during certain hours as a means 
of preserving the quiet enjoyment of one’s home. A candidate for office would surely 
lose a case in which he was accused of violating an ordinance that banned sound 
trucks from blaring at more than 100 decibels at midnight in a residential neighbor-
hood, despite a claim that he was simply exercising his First Amendment right to 
support his campaign for elected office. Laws like that are upheld as long as they are 
content neutral and leave “reasonable” alternative means by which the speaker can 
get his message to his intended audience. Whether such reasonable alternatives are 
available, and under whose definition of reasonable, may present difficult questions 
at the margins, but that has not caused the Court to abandon its decisions sustaining 
those kinds of limitations. 

Then there is United States v. O’Brien,46 where the Court upheld a conviction of a 
man who burned his draft card in circumstances that everyone agreed constituted a 

42 Disclosure: I was an informal adviser to the lawyers for the plaintiffs in Bluman.
43 Burson v. Freeman, 504 U.S. 191, 193 (1992).
44 Burson was followed in Marlin v. D.C. Bd. of Elections & Ethics, 236 F.3d 716 (D.C. Cir. 2001), cert 

denied, 532 U.S. 1039 (2001), where the plaintiff only wanted to wear a campaign button in the polling 
place, but the court upheld the law forbidding even that. I assisted the losing plaintiffs in both cases.

45 Ward v. Rock Against Racism, 491 U.S. 781 (1989). 
46 United States v. O’Brien, 391 U.S. 367 (1968). 
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protest against the Vietnam War. The Court concluded that, because the statute 
served the legitimate goal of assuring that all draft-age men had their draft cards with 
them at all times, the interference with free speech did not override that purpose. I 
disagree with the decision on the merits, largely because the asserted interest seemed 
to be created out of whole cloth, with no basis in the history of the law or in how the 
draft laws were implemented. But the principle that free speech, even that protesting 
government action, can sometimes be trumped by other interests, is quite correct and 
can be used to defend reasonable limits on independent expenditures where those 
limits advance strong interests in preserving our democracy and in not having those 
with extreme wealth dominate our political debates.

The Buckley ruling rejecting all limits on independent expenditures rests on the 
theory that any dollar limit imposes a ceiling on the total amount of speech that can 
be made, but, in a practical sense, so do time, place, and manner rules. There are only 
24 hours in a day to speak, and if some times of the day are off limits to a person 
handing out leaflets door-to-door (such as between 9 p.m. and 9 a.m.), that law places 
a ceiling on the number of people that the speaker can engage. Or take the sound 
truck example: many more people will hear my message if I can use a very forceful 
amplifier, although it is likely to disturb, and perhaps even harm the hearing of, some 
of those who are close by. Again, the result is an effective cap on speech, but one that 
is constitutional because our society recognizes other values besides free speech that 
sometimes outweigh the First Amendment value of such speech, let alone spending 
that enables such speech to be made by others. If anything, laws regulating how much 
money can be spent should stand on stronger constitutional footing than the laws in 
these analogous cases because spending money is not an act of speech itself, but 
receives First Amendment protection because it enables speech to take place.

Other analogies could be advanced—some closer and others less close than 
these—but none fit exactly. However, they all identify one principle that does fit this 
issue exactly: in some situations, even pure political speech may be constitutionally 
limited by other important societal interests unrelated to speech. Perhaps those who 
support Buckley’s holding on independent expenditures would accept that principle, 
but conclude that the interests put forth in capping independent expenditures are 
insufficient to justify any limits whatsoever. That argument might prevail, but it 
would be quite a different argument than the one that persuaded the Court in 
Buckley. Rather, the argument that persuaded the Court in Buckley in effect dis-
missed as illegitimate any interest other than that of an individual being able to spend 
as much money as he chooses to make independent expenditures in support of a can-
didate for elected office.

V. BUCKLEY RE-ENVISIONED
In Lawrence v. Texas,47 Justice Kennedy said the decision in Bowers v. Hardwick, 

“was not correct when it was decided, and it is not correct today.”48 I am less sure that 
the Buckley ruling on independent expenditures was wrong when it was decided, but 
it is surely wrong today. Perhaps the primary reason for that change is that the 
amounts of money now being spent were unthinkable in 1976 when the Court 
approved annual aggregate contribution limits of $25,000. While the extent of the 

47 Lawrence v. Texas, 539 U.S. 558 (2003).
48 Id. at 578 (citing Bowers v. Hardwick, 478 U.S. 186 (1986)). 
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increase in spending in elections is outside the purview of this issue brief, it has been 
thoroughly documented in other publications.49

In arguing that some limits on independent expenditures are constitutional, I do 
not contend that contributing or spending money in elections is entirely outside the 
protection of the First Amendment. But the Court has never held, and never should 
hold, that giving money to a candidate to be used to speak is an activity that the First 
Amendment wholly precludes from being regulated. Surely, no one, even Justice 
Thomas, would argue that making a contribution to an elected official with an 
express agreement that the official will speak on behalf of the contributor, let alone 
cast a vote in support of a bill or nomination that he favors, whether technically brib-
ery or not, is beyond regulation. The reason is that there are other values in our soci-
ety besides the freedom to speak, whether through words or through dollars. This is 
why the Court has upheld reasonable limits on campaign contributions even when 
they cannot be characterized as bribery or even quid pro quo favoritism.

My principal objection to legislative line-drawing in the area of campaign spend-
ing is that, as long as incumbents draw the lines, they will set spending levels to give 
maximum advantage to themselves at the expense of their challengers. As is true for 
line drawings used to establish district boundaries for legislative seats, incumbent 
self-protection is a very forceful incentive. Moreover, even if the ceiling were to be set 
by a truly neutral body, with the goal of keeping campaign spending to a “reason-
able” level, there may be no neutral standards by which the appropriate amount of 
spending can be determined. In addition, because the circumstances of each election 
inevitably differ, a single spending rule is likely to be in error in a fair number of 
cases, more likely on the low, rather than the high side, when the First Amendment 
would counsel the opposite result.

Equally important, as long as contribution limits are in place, there is a real world 
limit to how much any candidate can raise and therefore realistically spend. Put 
another way, limiting the supply of money by limiting the size of contributions puts 
an effective limit on spending by most candidates. If some candidates raise much 
more money than others, that may be because they are more popular than their oppo-
nents, which is what elections are supposed to decide. Of course, that theory fits less 
well with self-funded candidates, but in general voters do not seem to support those 
whose main financial backing comes from their own personal or family wealth. And 
if some self-funded candidates do prevail, in part because of how much they have 
donated to their own campaigns, that does not seem a heavy price to pay to enable 
individuals who choose to spend their own money to gain elected office to continue 
to do so, especially when it is spent to get a campaign off the ground to the point 
where others will support it. Finally, as the Eric Cantor example shows, even when an 
incumbent raises more than $5 million and his opponent raises only $200,000, money 
is sometimes not the deciding factor.50

49 For a recent history of increased spending, see Total Cost of  US Elections (1998-2012), open 
secrets, https://www.opensecrets.org/bigpicture/; see also Total Outside Spending by Election Cycle, 
Excluding Party Committees, open secrets, https://www.opensecrets.org/outsidespending/cycle_tots.
php. For a longer history, see also Dave Gilson, The Crazy Cost of  Becoming President, From Lincoln to 
Obama, mother jones (Feb. 20, 2012, 7:00 AM), http://www.motherjones.com/mojo/2012/02/historic-
price-cost-presidential-elections. See also note 21, supra. 

50 See David A. Fahrenthold, Rosalind S. Helderman, and Jenna Portnoy, What Went Wrong for Eric 
Cantor?, the Washington post ( june 11, 2014), http://www.washingtonpost.com/politics/what-went-
wrong-for-eric-cantor/2014/06/11/0be7c02c-f180-11e3-914c-1fbd0614e2d4_story.html. 
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The ultimate question that requires re-examination is whether it is correct that 
any limits on what anyone may spend on independent expenditures in elections vio-
lates the First Amendment. My goals here were not to answer that question defini-
tively but rather (1) to identify the unnecessarily broad ruling in Buckley on the 
$1000 limit on independent expenditures in FECA as the source of the current prob-
lems that the Court has created in the campaign finance area; (2) to describe in gen-
eral terms an alternative way to look at the issue; (3) to show that the Court has 
recognized other countervailing interests in other First Amendment cases, and found 
some of them strong enough to trump First Amendment interests; and (4) to urge that 
the Court take those and other interests into account in its rulings on expenditure 
limitations in future campaign finance cases. 

This essay is just the beginning of a journey in which I and others will explore this 
issue from a perspective not taken by the majority of the Court so far. I have no illu-
sions that the Court—especially the current one—will suddenly realize the error of 
its ways and change its approach to campaign finance laws and the First Amendment. 
But change can only come with a re-focus on the causes of the current situation, 
which means a re-examination of the independent expenditure rationale in Buckley, 
instead of obsessing about Citizens United and perhaps now McCutcheon. Justice 
Breyer’s dissent is fundamentally right about balancing the First Amendment and 
other legitimate interests of society, but to get to that point, the Court needs to return 
to the erroneous part of Buckley from which the current decisions inevitably flow.
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Deconstructing the  
Right to Counsel*

Lauren Sudeall Lucas**

Last year marked the fiftieth anniversary of Gideon v. Wainwright, the 
Supreme Court’s landmark decision making the right to counsel in crim-
inal cases applicable to the states.1 While the occasion offered cause to 

celebrate, many commentators found good reason to lament the numerous ways in 
which Gideon’s promise has fallen short through its implementation. Among the 
many notes sounding in this discussion of Gideon were renewed calls to extend the 
right to counsel to the civil context, as researchers highlighted the many unmet legal 
needs of indigent civil litigants.2 

Nearly one million low-income Americans are denied help from legal aid providers 
every year because of insufficient funding resources.3 With the number of Americans 
living in poverty on the rise since the economic downturn in 2008,4 the lack of legal 
resources for indigent civil litigants is alarming, particularly considering the significant 
likelihood of adverse outcomes for pro se litigants accessing the legal system.5 As Laura 
Abel has written, many of the legal problems facing low-income individuals concern 
“the most important aspects of their lives: custody of their children, the ability to 
remain in their long-term housing, compensation for work they have performed, and 
government benefits enabling them to put food on the table and obtain health care.”6

In the criminal context, the right to counsel is necessarily tethered to the Sixth 
Amendment. In previous work, I have highlighted the shortcomings of the Sixth 
Amendment with regard to structural indigent defense reform, some of which stem 

* This Issue Brief was initially published in July 2014. 
** Assistant Professor, Georgia State University College of Law. Many thanks are due to my research 

assistant, Lindsay Anglin, whose contributions to this Issue Brief were invaluable. I am grateful also to my 
colleagues at Georgia State University College of Law and to participants in the Poverty Law Conference 
held last fall at American University Washington College of Law for helping me to think through some of 
the ideas presented here. My experience as a practitioner has been primarily in the realm of indigent crimi-
nal defense, but I am grateful to my husband and the many other lawyers who provide much needed as-
sistance to poor civil litigants across this nation. 

1 Gideon v. Wainwright, 372 U.S. 335 (1963).
2 See, e.g., am. bar ass’n, aba toolkit for a right to counsel in civil proceedings 4–7 

(2010) (recognizing the acute justice gap between the civil legal needs and the available legal assistance for 
low-income Americans); legal servs. corp., documenting the justice gap in america: the 
current unmet civil legal needs of loW-income americans 18 (2009), available at http://www.
lsc.gov/sites/default/files/LSC/pdfs/documenting_the_justice_gap_in_america_2009.pdf (concluding that 
“only a small fraction of the legal problems experienced by low-income people (less than one in five) are 
addressed with the assistance of a private attorney (pro bono or paid) or a legal aid lawyer”).

3 legal servs. corp., supra note 2, at 12.
4 am. bar ass’n, aba toolkit, supra note 2, at ii (noting that the number of individuals in 

America living in poverty has increased from 49.6 million in 2005 to more than 63 million in 2011).
5 See Russell Engler, Connecting Self-Representation to Civil Gideon: What Existing Data Reveal 

About When Counsel Is Most Needed, 37 fordham urb. L.J. 37, 46–66 (2010) (citing numerous studies 
finding represented litigants fare better in housing, family law, and small claims cases, among others). 

6 Laura Abel, A Right to Counsel in Civil Cases: Lessons from Gideon v. Wainwright, 15 temp. pol. 
& civ. rts. l. rev. 527, 527 (2006).



44 Advance

from its sole focus on the role of counsel.7 Not only does the exclusive focus on “coun-
sel” mean that the right is vulnerable to nominal satisfaction,8 but a singular empha-
sis on attorney conduct and the effect of that conduct in a given case also limits the 
extent to which background forces bearing on that conduct—such as the deprivation 
of resources—remain within reach of judicial intervention. Nonetheless, there are 
many reasons why, limitations aside, counsel is specifically necessary in the adjudica-
tion of criminal cases.9 In the civil context, however, there is no parallel constitu-
tional right,10 and thus a robust debate has emerged about how best to address the 
needs of indigent litigants filing or defending against civil claims who cannot effec-
tively navigate the system without assistance.11 

Amidst this debate, described in greater detail below, several questions linger: How 
can we avoid the pitfalls experienced by the criminal right to counsel post-Gideon? 
And how do we decide which approach will best serve civil litigants in need of assis-
tance, without purely resorting to an analysis of case outcomes?12 An outcome-centric 
analysis ignores other important values at stake, including client satisfaction and 
reduction of client anxiety. Moreover, focusing purely on outcome (as does the Sixth 
Amendment analysis) raises the danger that external variables will distort the analysis 
of the means provided for assistance. For example, if the client has a particularly hard 
case to win on the facts and the analysis focuses only on outcome, the quality of the 
assistance provided may be rendered indeterminable or irrelevant.

This Issue Brief sets forth an organizational framework for evaluating the propos-
als emerging from the access to civil justice debate and for charting a path forward. It 
suggests that, rather than focusing on the formal requirement of counsel, embodied 
in a lawyer standing by the client’s side, we should distill the right down to its core 
elements, exploring the role counsel is intended to serve and why it is needed in civil 
as well as criminal cases. By deconstructing the right to counsel, which often serves 
as a proxy for these otherwise unarticulated values, we can create a framework for 
evaluating alternative proposals, expand the array of possibilities by which this grow-
ing need can be met, and potentially lay the groundwork for a newly formulated, 
more substantive version of the right.

7 Lauren Sudeall Lucas, Reclaiming Equality to Reframe Indigent Defense Reform, 97 minn. l. 
rev. 1197, 1205 (2013).

8 Id. at 1202–03.
9 E.g., Johnson v. Zerbst, 304 U.S. 458, 462–63 (1938) (holding that the Sixth Amendment “embodies 

a realistic recognition of the obvious truth that the average defendant does not have the professional legal 
skill to protect himself when brought before a tribunal with power to take his life or liberty, wherein the 
prosecution is presented by experienced and learned counsel.”).

10 See Turner v. Rogers, 131 S. Ct. 2507, 2516 (2011) (noting that “the Sixth Amendment does not 
govern civil cases”).

11 See, e.g., am. bar ass’n, report to the house of delegates 1, 3 (2006), available at http://
abanet.org/leadership/2006/annual/onehundredtwelvea.doc (advocating a categorical right to counsel in 
areas of “basic human need,” defined as shelter, sustenance, safety, health, and child custody); Thomas M. 
Burke, A Civil Gideon? Let the Debate Begin, 65 J. Mo. B. 5, 5–6 (2009); Russell Engler, Turner v. Rogers 
and the Essential Role of  the Courts in Delivering Access to Justice, 7 harv. l. & pol'y rev. 31, 34–35 
(2013) (describing the needs of indigent civil litigants and the resulting “push for an expanded civil right 
to counsel”); Paul Marvy & Laura Klein Abel, Current Developments in Advocacy to Expand the Civil 
Right to Counsel, 25 touro l. rev. 131, 132 (2009) (“Around the country, state and local bar associa-
tions, access to justice commissions, and local advocacy groups are working to expand the [civil] right to 
counsel in their jurisdictions.”).

12 Cf., e.g., Laura K. Abel, Turner v. Rogers and the Right of  Meaningful Access to the Courts, 89 
denv. u. l. rev. 805, 816 (2012) (suggesting that, in evaluating “procedural safeguards” post-Turner, 
courts should consider empirical data on (1) the process at issue in the case and (2) the outcomes of those 
cases where assistance was provided compared to those where it was not). 
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I. THE “CIVIL RIGHT-TO-COUNSEL” DEBATE
As part of the aforementioned debate, practitioners, scholars and commentators 

have proposed many different solutions to address the needs of unrepresented civil 
litigants. For purposes of this piece, I have focused only on those aspects of the debate 
that apply to poor litigants bringing or defending against claims in areas of “basic 
human need”13—such as shelter, sustenance, safety, health, and child custody—and 
not civil claims across the board.

Some have argued for a civil right to counsel or “civil Gideon,” which would in 
many ways parallel the criminal right to counsel.14 Many within that group have 
argued that we can learn from Gideon’s failings to better implement the right in the 
civil context—for example, by implementing more stringent standards for represen-
tation and ensuring adequate funding.15 To that end, the American Bar Association 
has established principles to guide policymakers and others in the creation of the 
right to counsel for civil litigants encompassing, inter alia, appointed counsel with 
limited caseloads, adequate training and experience, and adequate compensation to 
ensure quality representation.16 Because the civil right to counsel is not tied to the 
Sixth Amendment, different scholars have proposed grounding the right in federal 
constitutional due process,17 federal equal protection law,18 state procedural due 
process,19 state statutory law,20 and even in the court’s inherent powers.21  

Recognizing the inescapability of resource, funding, and perhaps political limita-
tions, other commentators have suggested a number of alternatives to the creation of 

13 See supra note 11.
14 See Simran Bindra & Pedram Ben-Cohen, Public Civil Defenders: A Right to Counsel for Indigent 

Civil Defendants, 10 geo. j. on poverty l. & pol'y 1, 2 (2003) (arguing for an absolute right to counsel 
for indigent civil defendants, including the creation of a civil public defender’s office); The Right to 
Counsel in Civil Litigation, 66 colum. l. rev. 1322, 1331 (1966) (applying the Court’s rationale for a 
criminal right to counsel to the civil context).

15 Abel, supra note 6, at 538–55.
16 am. bar ass’n., aba toolkit, supra note 2, at 41–44.
17 Martha F. Davis, Participation, Equality, and the Civil Right to Counsel: Lessons from Domestic 

and International Law, 122 yale l.j. 2260, 2280–81 (2013). Contra Turner v. Rogers, 131 S. Ct. 2507, 2520 
(2011) (holding that, despite the importance of the liberty interest at stake, the right to counsel is not 
constitutionally required in civil contempt proceedings, under a due process analysis).

18 See Andrew Scherer, Why People Who Face Losing Their Homes in Legal Proceedings Must Have 
a Right to Counsel, 3 cardozo pub. l. pol’y & ethics j. 699, 719–20 (2006) (asserting that the failure 
to assign counsel to tenants facing eviction implicates rights to equal treatment under federal and state 
statutory law because of its disparate impact on people of color). But see Joan Grace Ritchey, Limits on 
Justice: The United States' Failure to Recognize a Right to Counsel in Civil Litigation, 79 Wash. u. l.Q. 
317, 336–39 (2001) (noting the unlikelihood of the Supreme Court using equal protection doctrine as a 
basis for the civil right to counsel because of the Court’s refusal to establish the poor as a suspect class).

19 See, e.g., am. bar ass’n, report to the house of delegates, supra note 11, at 8 (citing deci-
sions in Maine, Oregon, Alaska and California, where state supreme courts found a state constitutional 
right to counsel in certain cases); Clare Pastore, Life After Lassiter: An Overview of  State-Court Right-to-
Counsel Decisions, 40 clearinghouse rev. 186, 186–89 (2006).

20 See, e.g., State ex rel. McQueen v. Cuyahoga Cnty. Court of Common Pleas, 135 Ohio St. 3d 291, 
2013-Ohio-65, 986 N.E.2d 925, 930 (2013) (holding that indigent litigants have a statutory right to counsel 
under Ohio state law for reviews of court-imposed guardianships); Scherer, supra note 18, at 718–19 (dis-
cussing the civil legal contexts in which New York statutory law guarantees an absolute right to counsel, 
including certain family law and mental illness related proceedings).

21 See In re Smiley, 330 N.E.2d 53, 55 (N.Y. 1975) (“Inherent in the courts and historically associated 
with the duty of the Bar to provide uncompensated services for the indigent has been the discretionary 
power of the courts to assign counsel in a proper case to represent private indigent litigants.”); Caron v. 
Betit, 300 A.2d 618, 619 (Vt. 1972) (finding that the court has inherent “power to require attorneys to serve 
and protect vital interests of uncounseled litigants where circumstances demand it”).
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a full-fledged constitutional or statutory right.22 Deborah Rhode suggests a qualified 
right to aid in civil contexts, under which individuals would be entitled to aid of a 
reasonable cost and lawyers would only be used when they were the most cost-effec-
tive service providers.23 Rhode also advocates for innovative delivery models, like 
online intake and form filing and unbundled, discrete legal services, in addition to 
pro se assistance, non-lawyer services, and court reform.24 Russell Engler has pro-
posed a three-prong “context-based” approach to the civil right to counsel that first 
requires judges, clerks, and other key players in the court system to assist unrepre-
sented civil litigants in “preventing the forfeiture of rights due to the absence of 
counsel.”25 Engler’s approach then advocates the creation—and evaluation—of less 
lawyer-intensive services and providers in less complex cases.26 When the first two 
prongs are insufficient to meet civil litigants’ needs in particular cases, Engler sup-
ports the establishment of a civil right to counsel in those cases where a “substantial 
injustice” would result from the absence of counsel.27 

Others, taking what is perhaps a more cynical or more pragmatic view, have con-
cluded that the establishment of a civil right to counsel is either unlikely or unwise.28 
At one extreme, Benjamin Barton argues against a “civil Gideon” and instead pro-
poses pro se court reform that better prepares pro se litigants to appear in court, such 
as allowing clerks to give advice, creating form pleadings, providing greater transpar-
ency and clarity in court processes, and establishing online dispute resolution.29 
Building on Barton’s work, Jessica Steinberg advocates “demand side reform,” 
through which the rules currently governing courts would be modified to support 
unrepresented litigants’ participation in the legal system.30 Steinberg urges courts to 
dismantle the procedural, technical, and evidentiary rules that prevent pro se liti-
gants from successfully resolving their claims.31

Yet others have proposed the formation of a new right—for example, an “access 
to justice” right.32 According to Deborah Perluss, “access to justice is a separate and 

22 See, e.g., Jeanne Charn, Celebrating the "Null" Finding: Evidence-Based Strategies for Improving 
Access to Legal Services, 122 yale l.j. 2206, 2232 (2013) (proposing a “pragmatic approach [to the civil 
right to counsel] that seeks to maximize self-help and similar ‘lawyer-less’ and ‘lawyer-lite’ services”); cf. 
Engler, Turner v. Rogers, supra note 11, at 42–43, 47 (advocating for a comprehensive access-to-justice 
strategy, including effective legal assistance short of full representation by counsel).

23 Deborah L. Rhode, Whatever Happened to Access to Justice?, 42 loy. l.a. l. rev. 869, 896 (2009).
24 Id. at 897–902 (“Courts and legislatures need to modify current rules to permit greater assistance 

from competent nonlawyers.”).
25 Russell Engler, Towards a Context-Based Civil Right to Counsel Through “Access to Justice” 

Initiatives, 40 clearinghouse rev. 196, 198–200 (2006).
26 Id. at 200–01.
27 Id. at 201–02.
28 See, e.g., Rebecca Aviel, Why Civil Gideon Won’t Fix Family Law, 122 yale l.j. 2106, 2109–10, 

2112 (2013) (arguing that a civil right to counsel in the family law context ignores the nature of the pro-
ceedings at issue and incorrectly assumes the primacy of a formal, lawyer-centric adversary system as the 
preferred means for resolving custody and other family law disputes).

29 Benjamin H. Barton, Against Civil Gideon (and for Pro Se Court Reform), 62 fla. l. rev. 1227, 
1270–74 (2010).

30 Jessica K. Steinberg, Demand Side Reform in the Poor People’s Court, 47 conn. l. rev. __ (forth-
coming 2015) (manuscript at 49) (on file with author).

31 Id. at 49, 57–62.
32 Deborah Perluss, Keeping the Eyes on the Prize: Visualizing the Civil Right to Counsel, 15 

temp. pol. & civ. rts. l. rev. 719, 720 (2006); cf. Abel, Turner v. Rogers, supra note 12, at 822–23 
(advocating for elaboration on the right to meaningful access to the courts that the Supreme Court es-
tablished in Turner).
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independently enforceable right, substantive in form, personally applied, and distin-
guishable from the procedural rights and components of due process.”33 Such a right 
would require courts to make an individualized determination of an unrepresented 
litigant’s “ability to meaningfully participate in the proceedings and functions of the 
court” and, if needed, to appoint counsel in the pursuit of justice.34 

As this cursory overview makes clear, there has been much debate about which 
approach would best alleviate the systemic gap in legal services for indigent litigants. 
Rather than propose a wholly new solution, which would be difficult given all of the 
work that has already been done in this area, I suggest that deconstructing the right 
to counsel into its various components can help to isolate the values driving the dis-
cussion and provide a framework for evaluating the merits of different approaches as 
they would operate in a particular context. 

II. DECONSTRUCTING THE RIGHT TO COUNSEL
Revealing the centrality of the lawyer’s role to the ethos of those engaged in this 

debate, it is telling that the discussion about access to civil justice for poor individuals 
is often referred to as a discussion about the civil right to counsel. Focusing on the 
provision of “counsel” alone is flawed, however, in that it myopically aims the debate 
at a tangible surrogate for greater ends from which effectiveness is not guaranteed 
and whose availability necessarily will be limited to those with the greatest need. 
Even those advocating for a civil right to counsel do not argue that it would or should 
apply in every civil proceeding; rather they have attempted to isolate the areas of 
greatest importance, in which counsel is most needed, or in which counsel may have 
the greatest impact.35 

In practice, the exclusive focus on counsel creates a binary solution set in which 
the tangible entity—counsel—is either provided or not (with relief often only avail-
able when counsel is not present at all)36 and pits those faced with a systemic problem 
against one another in a zero-sum resource game. It also creates the danger of an all-
too familiar scenario post-Gideon where the superficial appointment of counsel may 
suffice to remedy the alleged violation. At its worst, such nominal enforcement may 
create an appearance of legitimacy that frustrates access and is detrimental to or 
stagnates efforts for future reform.

A. CreAting A vALue-BAsed FrAmework

Rather than viewing the appointment of counsel as a panacea, I suggest that the 
salience of counsel serves as a proxy for other core values we assume will be satisfied 
by the appointment of a lawyer. The process of deconstructing the right to counsel 

33 Perluss, supra note 32, at 720.
34 Id.
35 See am. bar ass’n, report to the house of delegates, supra note 11, at 3 (supporting a cat-

egorical right to counsel in areas of “basic human need,” defined as shelter, sustenance, safety, health, and 
child custody).

36 For example, in the context of civil claims regarding the deprivation of the criminal right to coun-
sel (i.e., claims brought under 42 U.S.C. § 1983), those cases that have been most likely to gain traction are 
those alleging deprivation of resources leading to the complete denial of counsel, meaning that no lawyer 
is present at all. See, e.g., Lavallee v. Justices in the Hampden Superior Court, 812 N.E.2d 895, 899–900 
(Mass. 2004) (addressing an attorney shortage caused by low compensation, which led to indigent defen-
dants being without representation); New York Cnty. Lawyers’ Ass’n v. State, 763 N.Y.S.2d 397, 399–400 
(N.Y. Sup. Ct. 2003) (addressing statutory fee caps on attorney compensation, which resulted in an insuf-
ficient number of available attorneys for indigent defendants).
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thus begins with asking why representation by counsel is so important and what pur-
poses it is intended to serve.37 This Issue Brief suggests that four core values underlie 
the importance of counsel’s role: access, fairness, efficiency, and legitimacy.38

1. Access
Access, which is arguably counsel’s most important responsibility, signifies the 

lawyer’s knowledge of relevant law and procedure; her ability to maneuver through 
what can be a complicated legal system; her familiarity with relevant actors and insti-
tutions; and her role in translating the client’s needs into legal claims and translating 
legal process into terms that the client can understand.39 As one commentator noted, 
the rationale behind adopting a right to counsel for both civil and criminal litigants 
is essentially the same: ignorance of the law.40 The Supreme Court highlighted the 
value of access in Turner v. Rogers, when it held that unrepresented litigants have a 
right to meaningful access to the courts,41 which one scholar has defined as the ability 
to identify the critical issues in one’s case and present relevant evidence regarding 
those issues.42 For purposes of serving as an evaluation metric, “access” has both 
quantitative and qualitative components. The former refers to the number of poten-
tial clients who will be able to benefit from the proposed mechanism; the latter refers 
to the quality, or degree, of access afforded by the mechanism. 

Given its definition, it is clear how a lawyer can provide access, but access also 
may be met by non-lawyer alternatives. For example, many scholars have proposed 
pro se court reforms that would better prepare unrepresented litigants to appear in 
court by creating form pleadings, allowing clerks and other court personnel to give 
advice and answer questions, and providing greater transparency and clarity in court 
processes.43 In fact, a number of courts, such as Maricopa County Superior Court in 
Arizona, already assist litigants in understanding court procedures by providing 
them with court-approved forms, sample pleadings, and clear instructions to fol-
low.44 Beyond forms, some scholars advocate for judges to take a more active role in 
their cases involving pro se litigants by, for example, explaining the judicial process, 
instructing litigants on procedural actions, asking questions to ensure pro se litigants 
understand the proceedings, and explaining the kinds of evidence that can and can-

37 For a description of how the provision of counsel can address the needs of self-represented liti-
gants, see John M. Greacen, Self-Represented Litigants and Court and Legal Services Responses to Their 
Needs: What We Know (2002), available at http://lri.lsc.gov/sites/lsc.gov/files/LRI/pdf/02/020045_selfrep_
litigants_whatweknow.pdf.

38 Cf. Robert Hornstein, The Right to Counsel in Civil Cases Revisited: The Proper Influence of  
Poverty and the Case for Reversing Lassiter v. Department of Social Services, 59 cath. u. l. rev. 1057, 
1102 (2010) (revisiting Lassiter, and arguing that the Mathews v. Eldridge test should “be less formulaic 
and embrace a broader range of concerns that reflect fundamental values, such as equality, dignity, fair-
ness, and the legitimacy of the process”).

39 James A. Bamberger, Confirming the Constitutional Right of  Meaningful Access to the Courts in 
Non-Criminal Cases in Washington State, 4 seattle j. for soc. just. 383, 389–90 (2005) (listing core 
competencies of litigants, all of which are compromised in pro se proceedings).

40 Ritchey, supra note 18, at 336–39.
41 See Turner v. Rogers, 131 S. Ct. 2507, 2519–20 (2011). Notably, however, the Court ultimately held 

that, in some cases, non-legal assistance might be “constitutionally sufficient” and that there is no cate-
gorical right to counsel in civil contempt proceedings. Id.

42 Abel, Turner v. Rogers, supra note 12, at 808.
43 See, e.g., Barton, supra note 29, at 1270–74; Richard Zorza, Turner v. Rogers: The Implications for 

Access to Justice Strategies, 95 judicature 255, 258 (2012).
44 Benjamin P. Cooper, Access to Justice Without Lawyers, 47 akron l. rev. 205, 209–10 (2014).
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not be considered.45 Outside of the courthouse, private companies (which I am not 
necessarily endorsing here) such as LegalZoom, Inc. offer online legal document 
preparation that “enables consumers to more easily navigate the legal system without 
any further assistance from a lawyer.”46 While some of these alternatives may have 
drawbacks in specific legal contexts, under strict guidelines and oversight, they have 
potential in some cases to satisfy the value of “access” for non-represented litigants.

2. Fairness
Fairness exemplifies the lawyer’s role in an adversarial process where there is an 

opponent who is represented by counsel, or who is otherwise buttressed by the author-
ity of the state, and who therefore possesses an advantage if the poor litigant remains 
pro se.47 As one commentator recognized, cases where an unrepresented litigant faces 
a represented one “represent the ultimate breakdown of an adversary system that 
depends upon a rough equality between the parties in the quest for justice.”48 Issues 
of fairness may also exist not only where the other side is represented by counsel, but 
where power imbalances exist due to the nature of the proceedings or the burden of 
proof that a defendant must meet.49 For example, in civil contempt proceedings for 
nonpayment of child support, the proceedings may be unfair even where both parties 
are unrepresented because of the power imbalance between the parties and the heavy 
burden placed on the nonpaying parent to “show cause as to why he or she should not 
be held in contempt.”50 Because power imbalances have such a negative effect on the 
fairness of the proceedings, some commentators propose the right to counsel be 
granted first, or at a minimum, to unrepresented parties in such cases.51 

As with the value of access, it is obvious how representation by a lawyer—particu-
larly where the opposing party is represented—might provide a balance of power and 
ensure the fairness of the proceedings.52 Non-lawyer alternatives can also level the 
playing field, particularly where they shift the proceeding to a non-adversarial format 
and avoid active litigation, which by its nature is adversarial.53 One such alternative 
is online dispute resolution.54 As one scholar notes, online arbitration, in addition to 
its convenience and cost savings, can protect parties from intimidating or threatening 

45 Russell Engler, Ethics in Transition: Unrepresented Litigants and the Changing Judicial Role, 22 
notre dame j.l. ethics & pub. pol’y 367, 375–76 (2008).

46 Cooper, supra note 44, at 210–11.
47 See Flores v. Flores, 598 P.2d 893, 895 (Alaska 1979) (finding that fairness dictates that an unrepre-

sented parent should be entitled to counsel in child custody proceedings where the other parent is repre-
sented by counsel).

48 Russell Engler, Shaping a Context-Based Civil Gideon from the Dynamics of  Social Change, 15 
temp. pol. & civ. rts. l. rev. 697, 711 (2006).

49 See, e.g., id. at 711–13; John P. Gross, The True Benefits of  Counsel: Why “Do-It-Yourself ” 
Lawyering Does Not Protect the Rights of  the Indigent, 43 n.m. l. rev. 1, 20–21 (2013).

50 Gross, supra note 49, at 20–21.
51 Engler, Shaping A Context-Based Civil Gideon, supra note 48, at 711–13.
52 Aviel, supra note 28, at 2122–23.
53 There are many contexts in which an adversarial format may not be desirable or the most effective 

means for resolving the parties’ claims. Rebecca Aviel contends that “civil Gideon” advocates often ignore 
the nature of the proceedings at issue and incorrectly assume the primacy of a formal, lawyer-centric ad-
versary system as the preferred means for resolving custody and other family law disputes. Aviel, supra note 
28, at 2109–10, 2112; see also id. at 2122–23 (explaining that in the majority of cases, lawyers can undertake 
a joint representation of the couple to offer guidance and advice, explain the process to the clients, draft 
agreements, and partner with therapists, financial advisors, and other professionals to ensure “access to 
legal advice in a posture that steers clear of the adversarial paradigm that so many families wish to avoid”).

54 See Barton, supra note 29, at 1273–74.
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face-to-face encounters with their adversaries, particularly in situations of power dis-
parity where individual consumers face a group of corporate attorneys.55 

Another example might be found in pro se court reforms,56 which can come in 
many forms: courts designed solely for pro se litigants, the provision of limited advice 
by clerks and court personnel, form pleadings and manuals to assist pro se litigants 
in understanding court processes.57 Or, as Jessica Steinberg suggests, courts might 
overhaul their procedural and evidentiary rules—and their conception of the judicial 
role—such that the system is more accessible to non-lawyers.58 Under this paradigm, 
the resources of the court (and, less directly, the state) are no longer providing sup-
port solely to the opposing party, but also to the indigent claimant or defendant. In 
contrast to pure pro se representation, which leaves the system unaltered, pro se-ori-
ented court reforms can reorient the system entirely such that the lawyer’s role is not 
as critical and any disadvantage to the pro se litigant is therefore minimal. An addi-
tional benefit of pro se court reform (satisfying not only fairness, but the other core 
values as well) is its ability to assist a larger number of pro se litigants at no cost to the 
litigants and little cost to the courts.59

3. Efficiency
The value of efficiency encompasses the idea that representation by lawyers, with 

their legal knowledge and procedural expertise, should result in expedient and cost-
effective resolutions of civil claims. According to the Model Access Act promulgated 
by the American Bar Association, providing a right to counsel for indigent litigants 
will “result in greater judicial efficiency by avoiding repeated appearances and delays 
caused by incomplete paperwork or unprepared litigants.”60 Moreover, assistance 
from counsel may safeguard the accuracy of the proceedings, which in turn promotes 
efficiency by rendering the need for appellate review unnecessary.61 

In 2009, the California legislature passed the Sargent Shriver Civil Counsel Act, 
which established a model program guaranteeing the right to counsel in critical areas 
of civil law, with the stated goal of increasing efficiency in a court system bogged down 
by pro se litigants.62 Whether the program does in fact increase efficiency and result in 
cost savings for taxpayers remains to be seen, as it will not be evaluated until 2016; the 
program nonetheless demonstrates how counsel may satisfy the need for efficiency. 

On the other hand, some commentators contend—and the Supreme Court has 
agreed63—that providing counsel can hinder efficiency, where counsel introduces a 

55 Amy J. Schmitz, “Drive-Thru” Arbitration in the Digital Age: Empowering Consumers Through 
Binding ODR, 62 baylor l. rev. 178, 203–04 (2010).

56 See, e.g., Benjamin H. Barton & Stephanos Bibas, Triaging Appointed-Counsel Funding and Pro 
Se Access to Justice, 160 u. pa. l. rev. 967, 987–89 (2012).

57 Barton, supra note 29, at 1270–74.
58 Steinberg, supra note 30, at 57–67.
59 See Barton, supra note 29, at 1270–74.
60 am. bar ass’n., aba toolkit, supra note 2, at 12, § 1.F; see also Daniel C.W. Lang, Note, 

Utilizing Nonlawyer Advocates to Bridge the Justice Gap in America, 17 Widener l. rev. 289, 309 (2011).
61 Debra Gardner, Justice Delayed Is, Once Again, Justice Denied: The Overdue Right to Counsel in 

Civil Cases, 37 u. balt. l. rev. 59, 74 (2007).
62 Brian Brophy, A Civil Right to Counsel Through the States Using California's Efficiency Project As 

A Model Toward A Civil Gideon, 8 hastings race & poverty l. j. 39, 57–59 (2011).
63 Turner v. Rogers, 131 S.Ct. 2510, 2511 (2011).
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“degree of formality” into the proceedings that causes delay.64 Thus, substitute mecha-
nisms, such as online intake, telephone hotlines, self-help informational websites, and 
other technological improvements for legal aid programs, may—at least in some con-
texts—be a preferable means to achieve efficiency.65 For example, since 2000, the Legal 
Services Corporation has sponsored a Technology Initiative Grants Program to fund 
technological innovations by existing legal aid providers, including creating websites, 
developing online intake systems, building mobile applications, and automating legal 
forms and documents.66 In addition to improving access to legal services and increas-
ing the number of individuals who may benefit, use of technology in this manner can 
provide pro se litigants with the resources to resolve their disputes more efficiently. 

4. Legitimacy
Legitimacy represents the idea that requiring counsel, and all of the formality that 

accompanies counsel’s appointment, provides adequate recognition to what is at 
stake in a given proceeding and fosters confidence in the process through which legal 
claims are resolved.67 As one scholar has argued, the right to counsel serves not only 
to protect the rights of individual defendants in individual trials, but also to protect 
the integrity of the development of the law by ensuring that the legal principles that 
result are the product of a legitimate adversarial process.68 Legitimacy is ultimately 
about our perception of how the system operates: How is the system perceived both 
by clients and by outsiders? Do we believe that the system is designed such that “jus-
tice”—which encompasses notions of truth and accuracy—will result? 

In making judgments about the legitimacy of the judicial process, we must adapt 
to a less formalized notion of legitimacy: if the goal is for clients to have more confi-
dence in and feel better about the system, it is not necessarily clear that providing a 
lawyer in a suit will suffice, although it may be one means toward that end. Relying 
on findings from several empirical studies comparing the success and experience of 
unrepresented litigants to represented ones, Jean Sternlight asserts that “attorneys 
can help empower clients to stand up for themselves, and to express their own 
perspectives.”69 Even in simpler cases, Sternlight finds that many clients will not feel 
comfortable representing themselves and that having an attorney provides clients 
with emotional support in addition to legal expertise.70 

In a study of alternatives to full representation by counsel, however, researchers 
compiled data on clinics, self-help centers, and hotlines, including data on client sat-
isfaction with the assistance received, and most reported high levels of client satisfac-
tion.71 For example, the Van Nuys Legal Self-Help Center in Los Angeles reported 
that center-assisted clients in both family and housing cases felt a “high level of satis-

64 Gross, supra note 49, at 20–21 (noting that “lawyers have the ability to make what should be 
‘straightforward’ determinations needlessly complex”).

65 Richard Zorza, Access to Justice: The Emerging Consensus and Some Questions and Implications, 
94 judicature 156, 162–63 (2011).

66 TIG’s Impact, lsc technology initiative grants, http://tig.lsc.gov/about-us/tigs-impact (last 
visited July 1, 2014).

67 See, e.g., Hornstein, supra note 38, at 1104 (providing counsel to those unable to afford counsel 
“preserves their human dignity and, therefore, the legitimacy of the judicial process and the rule of law”).

68 Nancy Leong, Gideon’s Law-Protective Function, 122 yale l.j. 2460, 2462 (2013).
69 Jean R. Sternlight, Lawyerless Dispute Resolution: Rethinking a Paradigm, 37 fordham urb. l.j. 

381, 404 (2010).
70 Id.
71 Engler, Connecting Self-Representation, supra note 5, at 68–72.
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faction and reduction in confusion and anxiety.”72 This is particularly noteworthy 
given the difference in outcomes achieved by litigants in these two areas: while cen-
ter-assisted clients in family cases fared better than unassisted litigants, those in 
housing cases achieved outcomes indistinguishable from unassisted litigants.73 
Legitimacy, then, is dependent not just upon outcomes, but also on how litigants feel 
about their interaction with the justice system and the assistance they receive—
whether through representation by counsel or alternative means.

 
III. POST-DECONSTRUCTION: LOOKING FORWARD

Utilizing the above-described framework can achieve several worthwhile aims. 
First, it can serve as a guide to prioritize and evaluate the effectiveness of various 
policy proposals, including those proffered as “substitute procedural safeguards” 
under Turner v. Rogers.74 For example, provision mechanisms might be evaluated 
using a four-prong test: (1) whether the method for providing assistance ensures that 
the party is able to effectively articulate and make informed decisions regarding her 
claims or defenses; (2) whether the resolution process provides one party with an 
unfair advantage over the other(s); (3) whether the mechanism renders more efficient 
resolution of claims; and (4) whether the process for resolving claims provides ade-
quate recognition of the rights at stake and for an adequate remedy.

Second, by eschewing the notion that the appointment of counsel is the only ade-
quate solution, the framework encourages a larger range of possible mechanisms for 
the resolution of legal claims—some of which may provide assistance for larger num-
bers of possible litigants, or help avoid litigation altogether. At the same time, it can 
help make the case that counsel is in fact necessary for an individual litigant—i.e., 
because counsel is the only means by which the core values can be satisfied in a given 
case. Ultimately, it provides a broader and more flexible basis for reform.

In some cases, for example, non-counsel alternatives, such as pro se court reform, 
may satisfy the core values more effectively than the appointment of a lawyer.75 Pro 
se court reforms that allow individuals to interface directly with the courts in a clear 
and streamlined manner—with the support of court or other non-lawyer person-
nel—can provide similar qualitative access in the context of less complex claims and 
much greater quantitative access than individual legal representation. Technological 
innovations also have the capacity to reach a broader audience and to increase the 
efficiency of dispute resolution. Moreover, to the extent that such reforms require the 
parties to a dispute to interface through the same technology, they contribute to fair-
ness by placing all parties on equal footing and removing some of the atmospheric 
and other less tangible advantages that are characteristic of formal legal representa-
tion. Depending on the nature of the relationship between the party and her coun-
sel—particularly in light of the often overburdened and underresourced position of 

72 Id. at 70.
73 Id. 
74 Turner held that there is no categorical right to counsel in civil contempt proceedings (for failure 

to pay child support); due process can be satisfied instead by “substitute procedural safeguards.” Turner v. 
Rogers, 131 S. Ct. 2507, 2511 (2011); see Zorza, Turner v. Rogers, supra note 43, at 258 (asserting that 
Turner's focus on procedural substitutes for counsel will bring attention to neutral court-based services, 
including informational centers, informational materials, and neutral assistance from court staff).

75 Stephanos Bibas, Shrinking Gideon and Expanding Alternatives to Lawyers, 70 Wash. & lee l. 
rev. 1287, 1291 (2013) (arguing that to “shrink the need, cost, and complexity of legal services in most 
cases” would “not only be simpler, cheaper, and more politically palatable, but also make the law more 
transparent and intelligible”).
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legal services attorneys—it may be that individuals benefiting from pro se court 
reform leave their experience with a sense that the system is designed to provide them 
with an effective means of resolving their claims in a just and fair manner rather than 
the impression that they have been dealt a weak hand in a system that is otherwise 
impenetrable to the legally unindoctrinated.

In other cases, such as housing cases involving landlord-tenant disputes, counsel 
may be the best means available to meet the need at issue. In one study of evictions in 
New Haven, Connecticut, researchers found that represented tenants were more than 
three times as likely to avoid eviction as were unrepresented tenants.76 Similarly, a 
study of New York’s Housing Court discovered that only sixteen percent of repre-
sented tenants default versus twenty-eight percent of unrepresented tenants, and rep-
resented tenants are far less likely to have an order of eviction entered against them 
compared to unrepresented tenants.77 Non-counsel alternatives may not fare as well 
in this context. For example, in compiling data from numerous studies of legal aid 
housing clinics, Russell Engler found that clinic-assisted tenants fared little better 
than unrepresented ones.78 Although clinic-assisted tenants felt that they had been 
granted adequate recognition of the rights they had at stake (thereby achieving legiti-
macy), the clinic assistance was “largely ineffective unless paired with assistance in 
court.”79 One scholar argues that all non-counsel alternatives in the housing con-
text—including pro se court reform, form pleadings, technological improvements, 
and limited assistance—can help pro se tenants but cannot satisfy the need for full 
representation by counsel because they fail to guarantee fair and impartial adjudica-
tion.80 In such cases, then, counsel may be required to ensure that all four core values 
of the framework are satisfied.

Third, the value framework has potential to better inform and foster more con-
structive dialogue among policymakers about the best way to accomplish shared 
goals on a system-wide level, rather than devolving into a war over specific entities, 
fought in terms of numbers and dollars. When the only currency for reform is law-
yers, there is little room for negotiation or creativity. However, when the menu for 
reform includes many options, there is more reason to have a constructive conversa-
tion about which would be the best fit and why. This framework could serve as a basis 
for such a discussion. Seeking a sound basis for future policy decisions, many com-
mentators have called for increased data collection to evaluate the effectiveness of 
various mechanisms providing an alternative to full representation by counsel; this 
framework could also be used to develop metrics to analyze such data. 

Last, to the extent that we wish to remain within the rights-based paradigm but to 
think outside the narrow confines of a right to counsel, this framework provides a 
substantive foundation for what a right of access to justice might entail and what 
sorts of mechanisms could provide a remedy for violation of the right.

76 Steven Gunn, Eviction Defense for Poor Tenants: Costly Compassion or Justice Served?, 13 yale 
l. & pol’y rev. 385, 413 (1995).

77 Carroll Seron, et al., The Impact of  Legal Counsel on Outcomes for Poor Tenants in New York 
City’s Housing Court: Results of  A Randomized Experiment, 35 laW & soc’y rev. 419, 427–29 (2001).

78 Engler, Connecting Self-Representation, supra note 5, at 69–70.
79 Id. at 67.
80 Scherer, supra note 18, at 732.
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IV. CONCLUSION
The need for access to civil justice is growing, and resources available to serve that 

need are scarce. The articulation of the value-based framework described herein is 
not intended to undermine efforts to extend the right to counsel, particularly where 
it is the best or only effective solution to satisfy that need. Recognizing, however, that 
resources are limited, and that representation by a lawyer may sometimes be an 
imperfect solution, it is meant to both broaden and organize the debate about how to 
best secure access to justice for low-income individuals with civil legal needs.

The ability to approach the issue with a more open mind will allow those invested 
in reform to take advantage of trends not only in legal practice, but also in legal edu-
cation. In light of the increased emphasis on clinics and experiential learning at law 
schools, the emergence of incubator-style post-graduate practice programs, the sug-
gestion of an apprenticeship model for third-year law students, and an increased 
focus on non-J.D. programs, a tool is needed to evaluate how and when different 
models for providing civil legal assistance will be most appropriate or effective. 
Achieving positive outcomes for litigants cannot serve as the only metric by which to 
evaluate proposed alternatives, and we should be wary of solutions that are vulnera-
ble to nominal satisfaction. As I suggest here, we might instead look for guidance to 
the values served by effective legal representation: access, fairness, efficiency, and 
legitimacy. By straying from the formal right to counsel and instead isolating its core 
elements, which may be met by other means, we gain additional flexibility and the 
potential not only to reach more in need, but also to achieve greater effectiveness in 
ensuring access to justice for all.
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Unequal Treatment? The  
Speech and Association Rights  
of Employees: Implications of 
Knox and Harris*

Catherine Fisk & Erwin Chemerinsky**

I. INTRODUCTION
In 2012, the Supreme Court held in Knox v. SEIU, Local 1000 that a union repre-

senting government employees may assess money from the employees whom it repre-
sents to support political activity only if those employees first opt in to supporting 
political expenditures.1 In reaching this holding, the Court reasoned that public sec-
tor employees have a First Amendment right to refuse to contribute money to support 
the political speech of their union and that protection of that First Amendment right 
requires states to allow such assessments only if the employees first opt to make a 
financial contribution. Knox is the latest in a long series of Supreme Court cases 
delineating when a union selected as the exclusive bargaining representative by the 
majority of employees in a workplace violates the First Amendment rights of dissent-
ing employees by acting on behalf of the majority. The Court’s next case in this line, 
Harris v. Quinn, which was argued in January and will be decided later this year, 
presents the question whether home care workers who are state employees have a 
First Amendment right to refuse to pay the union anything for the services the union 
is statutorily obligated to provide them.2 The petitioners in Harris invite the Court to 
overrule decades of precedent and hold that the First Amendment prohibits a union 
representing government employees from collecting dues or fees from dissenting 
employees. In colloquial terms, the petitioners in Harris seek to have the Supreme 
Court declare that, as a matter of the First Amendment, all government employment 
must be on a “right-to-work” basis.3 

The petitioners’ argument in Harris went beyond simply the payment of the employ-
ees’ fair share of the cost of contract negotiation and administration. They argued that 
bargaining on behalf of employees is petitioning the government and “political in 
nature,” even when it addresses wages, and it violates the First Amendment to require 
dissenting employees to support the union’s bargaining.4 As the Justices recognized at 
oral argument, the logical extension of the petitioners’ argument is that the First 
Amendment invalidates any statute allowing employees to bargain collectively on the 

* This Issue Brief was initially published in February 2014. 
** Catherine Fisk is Chancellor’s Professor of Law, and Erwin Chemerinsky is Dean and Distinguished 

Professor of Law, at the University of California, Irvine School of Law.
1 132 S. Ct. 2277 (2012).
2 656 F.3d 692 (7th Cir. 2011), cert. granted, 134 S. Ct. 48 (2013).
3 Transcript of Oral Argument at 21, Harris v. Quinn, __ S. Ct. __ (2014) (No. 11-681).
4 Id. at 5, 17.
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basis of exclusive representation.5 While the petitioners noted that the Harris case 
itself did not require the Court to consider whether empowering a union to be the 
exclusive representative of employees for purposes of negotiating wages and working 
conditions necessarily involves compelled speech with respect to those employees who 
disagree with the majority representative’s positions, their brief invited the Court to 
find collective bargaining on the basis of exclusive representation to be unconstitu-
tional. This Issue Brief will analyze Harris, Knox, and other leading Court cases to 
assess union representation and the First Amendment, contradictions in applied stan-
dards of associational speech, and the future of public sector collective bargaining. 

II. UNION REPRESENTATION AND THE FIRST AMENDMENT
In both private sector and governmental employment, when a majority of employ-

ees choose union representation and the union is recognized by the employer or certi-
fied by the labor relations agency, the union has the power and responsibility to 
negotiate with the employer over terms of employment and to enforce the collective 
bargaining agreement on behalf of every employee in the unit, not just union mem-
bers and not just those who voted for the union. Union-represented employees need 
not join the union; even in states that do not bar union security devices (that is, in 
non-right-to-work states) employers and unions cannot constitutionally enforce an 
agreement requiring employees to join the union. The most that a union can require 
is that union-represented employees pay an “agency fee” or “fair share fee” for the 
union’s services in negotiating and administering the contract.6 Thus, whether or not 
employees are union members, if they are represented by a union, not only do they 
receive the wage and benefits gains associated with union representation (typically 
about seventeen percent more than earned by comparable nonunion workers), they 
also have the right to free assistance from the union in enforcing their contractual 
and, in some cases, statutory rights against the employer.7

The Supreme Court long ago rejected the argument that the First Amendment 
prohibits unions and employers from requiring all represented employees to pay fees 
to support the union’s contract negotiation and administration functions.8 In a case 
arising under the Railway Labor Act, the Court reasoned that nonunion members 
“share in the benefits derived from collective agreements negotiated by the railway 
labor unions but bear no share of the cost of obtaining such benefits.”9 The Court 
also found that labor statutes allow employers and unions to enter into contracts 
requiring employees “to share the costs of negotiating and administering collective 
agreements, and the costs of the adjustment and settlement of disputes.”10 The Court 
held, however, that Congress did not intend to allow such contracts to require 
employees to subsidize the union’s political speech.11 In Abood v. Detroit Board of 
Education, the Court held that nonunion government employees can be required to 

5 Id. at 19–20.
6 NLRB v. General Motors Corp., 373 U.S. 734, 742 (1963).
7 See 14 Penn Plaza, LLC v. Pyett, 556 U.S. 247, 271 (2009) (finding a union duty to represent employ-

ees in arbitration of statutory claims when the agreement incorporates statutory rights); Vaca v. Sipes, 386 
U.S. 171, 177 (1967) (finding a union duty to represent employees in contractual grievance procedure).

8 Int’l Ass’n of Machinists v. S.B. Street, 367 U.S. 740 (1961); Ry. Emps. Dep’t v. Hanson, 351 U.S. 225 
(1956).

9 Street, 367 U.S. at 773.
10 Id. at 764.
11 Id.
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pay fair share fees to support collective bargaining because they benefit from it, but 
they cannot be required to support union political activities unrelated to contract 
negotiation and administration.12

In a ruling prior to Abood, however, the Court cautioned that limits on the right 
of unions to charge nonmember employees for political expenditures must not be 
allowed to restrict the ability of the union to convey its own political message: 

[M]any of the expenditures involved in the present case are made 
for the purpose of disseminating information as to candidates and 
programs and publicizing the positions of the unions on them. As 
to such expenditures an injunction would work a restraint on the 
expression of political ideas which might be offensive to the First 
Amendment. For the majority also has an interest in stating its 
views without being silenced by the dissenters. To attain the 
appropriate reconciliation between majority and dissenting inter-
ests in the area of political expression, we think the courts in 
administering the Act should select remedies which protect both 
interests to the maximum extent possible without undue impinge-
ment of one on the other.13 

The Court’s focus on protecting the speech rights of the union, however, vanished 
in subsequent cases.

The notion that contractually required union membership involved compelled 
speech in violation of the First Amendment has long been controversial. As Justice 
Frankfurter noted, unionized employees remain free to speak on all issues regardless 
of the union’s position. They “are in no way subjected to such suppression of their 
true beliefs or sponsorship of views they do not hold… . No one’s desire or power to 
speak his mind is checked or curbed. The individual member may express his views 
in any public or private forum as freely as he could before the union collected his 
dues.”14 Frankfurter also rejected the notion that union political advocacy coerced 
dissenting employees in a way that union bargaining or grievance processing did 
not.15 Unions throughout American history have served their members not only at the 
bargaining table and in grievance arbitration, but also by advocating in the legisla-
ture for improved working conditions, and have been crucial in enacting legislation 
on “compulsory education, an eight-hour day, employer tort liability, and other social 
reforms.”16 Indeed, Frankfurter observed, “[t]he notion that economic and political 
concerns are separable is pre-Victorian. … It is not true in life that political protection 
is irrelevant to, and insulated from, economic interests. It is not true for industry or 
finance. Neither is it true for labor.”17 

Having created the requirement that unions may charge dissenting employees only 
for the costs germane to contract negotiation and enforcement, the Court created an 
elaborate set of rules governing the process by which dissenting employees may opt 

12 431 U.S. 209, 235–37 (1977). 
13 Street, 367 U.S. at 773.
14 Id. at 805–06.
15 Id. at 814–15.
16 Id. at 800. 
17 Id. at 814–15.
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out of union “political” spending.18 Unions must maintain a system for employees to 
challenge the union’s accounting and determination of dissenters’ fair share of charge-
able expenses, must notify employees annually about the system, and allow employ-
ees to make annual objections. This is called a Hudson notice.19 The Court also 
stipulated the kinds of expenses that are and are not chargeable to objectors.20 
Objecting employees may be compelled to pay their fair share of “the expenses of 
activities or undertakings normally or reasonably employed to implement or effectu-
ate the duties of the union as exclusive representative of the employees in the bargain-
ing unit.”21 Under this standard, unions may charge objecting employees for the costs 
of negotiating and administering the collective bargaining agreement as well as the 
costs associated with the union’s national convention, the union’s social activities, 
certain litigation expenses, and the portions of the unions’ publications reporting on 
chargeable activities.22 

In addition to these rules, under section 14(b) of the National Labor Relations Act 
(“NLRA”), states can enact laws invalidating any contractual term requiring union-
represented employees to share the cost of the union’s services in bargaining and 
administering a contract. Twenty-four states have enacted such laws, which are known 
as “right-to-work” laws,23 although the name prompts strong objection from union 
supporters. In these states unions must represent all workers equally—with respect to 
both collective bargaining and administration—even those workers who exercise their 
state-law right to pay exactly nothing for the union’s representation. There have been 
numerous efforts to extend the right-to-work regime nationally by introducing legisla-
tion in Congress to ban all union security arrangements.24 In right-to-work states, 
unions are still required by law to provide services to all of the employees that they 
represent, but the union cannot require all employees to pay their fair share of the 

18 Unions must provide an accounting of annual expenditures to enable dissenters to challenge the 
union’s determination of which expenses are chargeable. Chicago Teachers Union, Local No. 1 v. Hudson, 
475 U.S. 292, 310 (1986).

19 See, e.g., Id.; Air Line Pilots Ass’n v. Miller, 523 U.S. 866, 878 (1998) (“With the Hudson notice, plus 
any additional information developed through reasonable discovery, an objector can be expected to point 
to the expenditures or classes of expenditures he or she finds questionable.”).

20 Locke v. Karass, 555 U.S. 207 (2009) (finding that litigation expenses are chargeable if the subject 
of the litigation is chargeable); Lehnert v. Ferris Faculty Ass’n, 500 U.S. 507, 524 (1991) (holding that local 
bargaining representatives may charge objecting employees their pro rata share of costs associated with 
chargeable activities).

21 Ellis v. Bhd. of Ry., Airline & S.S. Clerks, 466 U.S. 435, 448 (1984). Implementing that standard, the 
Court adopted a three-part test for determining whether the expenses are chargeable to dissenters: (1) 
whether they support “activities germane to collective bargaining”; (2) whether they involve “additional 
interference with the First Amendment interests of objecting employees” beyond that “already counte-
nanced” by union representation; and (3) if so, whether the additional interference is “nonetheless ade-
quately supported by a governmental interest.” Id. at 455–56.

22 Id. at 448–54; see also Lehnert, 500 U.S. at 519 (reiterating test and elaborating on chargeability 
analysis).

23 Right-to-Work Resources, nat’l conf. st. legislatures, http://www.ncsl.org/issues-research/
labor/right-to-work-laws-and-bills.aspx (last visited Sept. 7, 2013). See Kenneth Glenn Dau-Schmidt & 
Winston Lin, The Great Recession, the Resulting Budget Shortfalls, the 2010 Elections and the Attack on 
Public Sector Collective Bargaining in the United States, 29 hofstra lab. & emp. l.j. 407, 428–31 (2012) 
(summarizing recent legislative developments).

24 See, e.g., National Right-to-Work Act, S. 504, 112th Cong. (2012). A business-funded nonprofit or-
ganization, the National Right to Work Committee and a legal defense foundation of the same name have 
pushed for over fifty years to enact right-to-work legislation both at the state level and nationally. See About 
NRTWC, national right to Work committee, www.nrtwc.org/about-2/ (last visited Jan. 26, 2013). 
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costs of contract negotiation or administration.25 As a result, in right-to-work states, 
employees who wish to form a union are effectively forced to subsidize the provision 
of the union benefits to coworkers who refuse to support the union.26

In Knox v. SEIU, Local 1000, and in Harris v. Quinn, the Court appears to be on 
a path to do by judicial decision that which the National Right to Work Legal Defense 
Foundation has tried to accomplish through legislation for decades: to require the 
right-to-work regime for every public sector workplace and, perhaps, in the private 
sector as well. Knox took the first step by concluding that the First Amendment pro-
hibited the Service Employees International Union (SEIU), which represents many 
public employees in California, from adopting a temporary assessment of one quarter 
of one percent of an employee’s wage in order to fund a campaign to defeat two ballot 
measures without first notifying every represented employee and giving them an 
opportunity to opt out of the assessment. The case originated when a class of employ-
ees represented by the National Right to Work Legal Defense Foundation filed suit 
challenging the temporary assessment.27 In a broad opinion by Justice Alito, the 
Court held that any special assessment or dues increase may be levied only after issu-
ing a separate notice and only on those employees who opt in.28 Remarkably, Justice 
Sotomayor’s concurrence and Justice Breyer’s dissent both pointed out the question 
of whether the Constitution requires an opt in system was not briefed or argued in the 
case or discussed in the courts below.29 

Knox is significant in that it is the first time the Supreme Court has said that an 
opt out system is not sufficient to protect nonunion employees from compelled speech 
and that an opt in regime is constitutionally required. The broad language of the 
Court’s majority suggests that five Justices may not be content to limit their new rule 
to special assessments but rather are poised to say that opt in is always constitution-
ally required. Moreover, as became evident in the oral argument in Harris, the most 
disturbing dicta in the Court’s Knox opinion calls into question the constitutionality 
of collective bargaining based on exclusive representation and majority rule.

In Harris, the Court granted certiorari to review a decision of the Seventh Circuit 
holding that home care workers who are state employees do not have a First Amendment 
right to refuse to pay the union for the collective bargaining services the union is statu-
torily obligated to provide them.30 In its reasoning, the Seventh Circuit found that the 
home care workers were state employees and, therefore, under the Supreme Court 
cases discussed above, there was no First Amendment infirmity with an Illinois public 
sector labor statute allowing the union and the state employer to enter into an agree-
ment requiring the home care workers to pay their share of the union’s bargaining and 
contract administration expenses. The National Right to Work Foundation, however, 
argued that the statute is unconstitutional because negotiating over pay for home care 
workers is speech on a matter of public concern and, therefore, union representation 
is compelled speech in violation of the First Amendment.

25 Hughes Tool Co., 104 N.L.R.B. 318, 327–29 (1953) (holding that union cannot charge nonmem-
bers a fee in a right-to-work state because such employees, though not members or fee-payers, are never-
theless statutorily entitled to union representation).

26 See Catherine Fisk & Benjamin Sachs, Restoring Equity in Right to Work, 4 u.c. irvine l. rev. 
(forthcoming 2014), available on SSRN at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2325158.

27 Plaintiffs’ Verified Class Action Complaint at 10, Knox v. Westly, No. 2:05-cv-02198-MCE-KJM, 
2008 WL 850128 (E.D. Cal. 2008).

28 Knox v. Service Employees International Union, Local 1000, 132 S. Ct. 2277 (2012).
29 Id. at 2298 (Sotomayor, J., concurring); id. at 2306 (Breyer, J., dissenting).
30 Harris v. Quinn, 656 F.3d 692 (7th Cir. 2011), cert. granted, 134 S. Ct. 48 (2013).



60 Advance

III. THE FIRST AMENDMENT PRINCIPLES RELEVANT  
TO ASSOCIATIONAL SPEECH

Knox and Harris involve three interrelated strands of First Amendment jurispru-
dence: the right to be free from compelled speech, the expressive rights of associa-
tions, and the speech rights of government employees.

A. CompeLLed speeCh

The Court has long been inconsistent in deciding what constitutes compelled 
speech, when forcing the use of private property for speech is compelled speech, and 
when mandatory financial contributions—the issue in Knox and Harris—are com-
pelled speech.

The initial Supreme Court case concerning compelled speech was West Virginia 
State Board of Education v. Barnette, which declared unconstitutional a state law 
that required that children salute the flag.31 Justice Robert Jackson, writing for the 
Court, famously said: 

[T]he compulsory flag salute and pledge requires affirmation of a 
belief and an attitude of mind. … If there is any fixed star in our 
constitutional constellation, it is that no official, high or petty, can 
prescribe what shall be orthodox in politics, nationalism, religion, 
or other matters of opinion or force citizens to confess by word or 
act their faith therein.32

The Court followed this principle in other cases, such as in Wooley v. Maynard, 
where it ruled that an individual could not be punished for blocking out the portion 
of his automobile license plate that contained the New Hampshire state motto, ‘‘Live 
Free or Die.’’33 Both Barnette and Wooley involved actual compulsion to speak or to 
display a message. Knox and Harris, of course, involved neither. And it is notable 
that the Supreme Court found in both Barnette and Wooley that the First Amendment 
simply required that people be able to opt out. In Barnette, the Supreme Court did 
not prevent schools from beginning each day with a flag salute; it simply said that 
children could opt out and not participate. In Wooley, the Court said that those who 
object to “Live Free or Die” on their license plate could opt out by putting tape over 
it. The Court did not require that New Hampshire have those who wanted the phrase 
on their license plates make a special effort to get it.

Apart from the rare law, like that in Barnette, that forces someone to utter words, 
the Court has not been consistent in deciding whether there is compelled speech when 
a person or entity is forced to convey a message. In Rumsfeld v. Forum for Academic 
and Institutional Rights, Inc. (FAIR), the Court rejected a claim that requiring uni-
versities to allow military recruiters equal access to campus interviewing as a condi-
tion for receipt of federal funds was impermissible compelled speech.34 In FAIR, the 
Court insisted that expending money to enable a third party to convey a message is 

31 319 U.S. 624, 642 (1943).
32 Id. at 633, 642.
33 430 U.S. 705, 713 (1977).
34 547 U.S. 47, 62 (2006). 
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not compelled speech because one remains free to express whatever views one may 
have on the matter in question.35 

Reconciling Knox and Harris with FAIR is difficult because identifying compelled 
speech is harder than the Supreme Court has acknowledged. For example, if officials 
of a state university aggressively campaign for a ballot initiative for a tax increase to 
prevent drastic budget cuts, they are using money paid by students in tuition and fees. 
Is this compelled speech for those employees or students who favor low taxes? If a 
large corporation lobbies for legislation on favorable tax treatment for corporations, 
is that compelled speech for those employees or shareholders who favor higher corpo-
rate taxes to fund better social services or deficit reduction?

The Court has also considered compelled speech under the First Amendment 
when the government forces people to use their property for speech by others, and the 
cases in this area are also difficult to reconcile. The Court has held that the First 
Amendment is violated if the government forces owners to make their property avail-
able for expressive purposes. For example, in Miami Herald Publishing Co. v. 
Tornillo, the Supreme Court unanimously invalidated a state law that required news-
papers to provide space to political candidates who had been verbally attacked in 
print.36 Similarly, in Pacific Gas & Electric Co. v. Public Utilities Commission of 
California, the Court declared unconstitutional a utility commission regulation that 
required that a private utility company include in its billing envelopes materials pre-
pared by a public interest group.37

In contrast, in other cases the Court has found no compelled speech when an 
entity is forced to use its property or resources to convey a message with which it 
disagrees. For example, in PruneYard Shopping Center v. Robins, shopping center 
owners argued that their First Amendment rights were violated by a California 
Supreme Court ruling that protestors had a right to use their property for speech 
under the state constitution.38 The Court distinguished Wooley and explained that 
the shopping center is: 

not limited to the personal use of appellants[,] … [but] is instead a 
business establishment that is open to the public to come and go as 
they please. The views expressed by members of the public in 
passing out pamphlets or seeking signatures for a petition thus 
will not likely be identified with those of the owner.39 

Nor has the Court been consistent in deciding whether mandatory financial con-
tributions constitute compelled speech. In Abood v. Detroit Board of Education,40 
the Court said that the nonmembers of a union could be required by contract to pay 
a charge to subsidize the collective bargaining activities of the union but that it vio-
lated the First Amendment to require the nonmembers to pay for ideological causes 
with which they disagreed. In Keller v. State Bar of California,41 the Court said that 
the state bar could use compulsory dues only if the dues were ‘‘reasonably incurred 

35 Id. at 60. 
36 418 U.S. 241, 256–58 (1974).
37 475 U.S. 1, 20–21 (1986).
38 447 U.S. 74 (1980). 
39 Id. at 87.
40 431 U.S. 209.
41 496 U.S. 1 (1990).
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for the purpose of regulating the legal profession or ‘improving the quality of the 
legal service available to the people of the State.’’’42 The Court explained that the Bar 
could collect dues from all members to pay for bar-related activities, but that dues 
“may not be expended to endorse or advance a gun control or nuclear weapons 
freeze initiative[.]”43

In sharp contrast to Abood and Keller, the Court upheld mandatory student activ-
ity fees at public universities. In Board of  Regents of  the University of  Wisconsin 
System v. Southworth, the Court unanimously upheld the permissibility of requiring 
college students to pay money each semester to a fund that subsidizes student activi-
ties.44 Conservative University of Wisconsin law students challenged their having to pay 
the university’s student activities fee, part of which was given to groups with which they 
disagreed.45 Justice Kennedy, writing for the Court, said that such a fee is constitutional 
so long as the university distributes the funds in a viewpoint-neutral manner.46 

Southworth cannot be easily reconciled with Abood and Keller. In all three cases, 
there were compelled contributions. In all three cases, the challengers objected that 
their money was being spent to support political activities with which they disagreed. 
The difference is that in Southworth, the Court upheld the compelled expenditures 
because it accepted the importance of having student activity fees and the right of 
universities to convey messages with which some students disagree. In Abood and 
Keller, by contrast, the Court did not find a sufficiently important interest in requir-
ing support for the political activities of a union or a state bar. In other words, the 
distinction is not in whether there was compelled speech but in whether it was suffi-
ciently justified in the Court’s view. 

Even where the Court has prohibited the use of mandatory financial contributions 
to fund political or ideological causes, the Court has been inconsistent in what it 
defines as political or ideological. For example, a state bar may charge dissenting 
members to fund a public relations campaign focusing on improving the reputation of 
lawyers generally, but a union may not charge dissenting employees to fund a similar 
campaign focusing on explaining to employees and to the general public the advan-
tages of union representation for teachers.47 Other than that some courts consider the 
poor reputation of lawyers to be a more pressing problem than public skepticism of 
teachers’ unions, there is no basis to distinguish why one is not unconstitutional com-
pelled speech and the other one is. The Court’s inconsistency in defining when com-
pulsory contributions can be used for more or less “political” purposes emerged as a 
salient issue in Harris v. Quinn, in which the petitioners insisted that negotiation over 
wages paid with Medicaid funds was speech on a matter of public concern and, more 
generally, that exclusive representation for purposes of negotiating wages paid with 
public funds is unconstitutional.48

42 Id. at 14 (quoting Lathrop v. Donohue, 367 U.S. 820, 843 (1961)).
43 Id. at 16.
44 529 U.S. 217, 220–21 (2000).
45 Id. at 221.
46 Id. at 234.
47 Compare Lehnert, v. Ferris Faculty Ass’n, 500 U.S. 507, 528 (1991) (holding that public relations 

efforts designed to bolster the reputation of teachers are not chargeable), with Kingstad v. State Bar of 
Wisconsin, 622 F.3d 708, 719 (7th Cir. 2010) (holding that state bar’s PR campaign is chargeable even 
though Lehnert held a union PR campaign is not because building public confidence in the organized bar 
is “very different” from building confidence in teachers or their union).

48 Brief for Petitioners at 28-29, Harris v. Quinn, 134 S. Ct. 48 (2013) (No. 11-681).
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One other area where the Court has considered mandatory assessments and again 
has been inconsistent is in the context of government requirements that agricultural 
producers contribute to funds for product advertising. In Glickman v. Wileman Bros. 
& Elliott, Inc.49 and United States v. United Foods, Inc.,50 the Court came to opposite 
conclusions about the constitutionality of such programs. In Glickman, the Court 
upheld regulations issued pursuant to the Agricultural Marketing Agreement Act of 
1937 that required fruit producers to contribute funds to pay for generic advertising 
for fruit.51 Justice Stevens, writing for the majority in a 5-4 split, said that ‘‘requiring 
respondents to pay the assessments cannot be said to engender any crisis of con-
science. None of the advertising in this record promotes any particular message other 
than encouraging consumers to buy California tree fruit.’’52 But four years later, in 
United States v. United Foods, Inc., the Court invalidated the requirement for manda-
tory assessments for product advertising contained in the Mushroom Promotion, 
Research, and Consumer Information Act.53 In a six-to-three decision, the Supreme 
Court declared the mandatory assessments on mushroom producers unconstitutional. 
Justice Kennedy, writing for the majority, began by emphasizing that the law forced 
the challengers to express ‘‘[t]he message … that mushrooms are worth consuming 
whether or not they are branded’’ instead of its preferred message that its brand was 
superior to the others.54 Justice Kennedy wrote: ‘‘First Amendment values are at seri-
ous risk if the government can compel a particular citizen, or a discrete group of citi-
zens, to pay special subsidies for speech on the side that it favors,’’ and therefore, ‘‘the 
compelled funding for the advertising must pass First Amendment scrutiny.’’55

In sum, the Court has been markedly inconsistent on at least four distinct ques-
tions: (1) When does the ability of a speaker to express her own views prevent com-
pelled funding of an organization’s speech from being regarded as compelled speech? 
(2) When are forced monetary contributions a violation of the First Amendment? (3) 
When does allowing opt out satisfy the First Amendment? (4) When is there a suffi-
ciently compelling interest to justify compelled speech with no opt out? The inconsis-
tency was highlighted in Harris, in which the parties and the Court recognized the 
difficulty of deciding that unions cannot collect fair share fees without limiting the 
ability of integrated state bars to require lawyers to pay bar dues.56

B. the rights oF AssoCiAtions

There is another interrelated strand of First Amendment law that underlies the 
Court’s decision in Knox: the rights of the association as opposed to those of its dis-
senting members. In Knox, the Court gave no weight whatsoever to the First 
Amendment rights of the entity, the union, or the union’s majority who wanted to 
express a political message. Rather, the focus was entirely on protecting dissenting 
members who did not want to support the union’s opposition to ballot initiatives 
which would have been quite harmful to unionized government employees.57

49 521 U.S. 457 (1997).
50 533 U.S. 405 (2001).
51 Glickman¸ 521 U.S. at 463, 476–77.
52 Id. at 472.
53 533 U.S. at 408–09.
54 Id. at 411.
55 Id.
56 Brief for Respondents at 19, Harris v. Quinn, 134 S. Ct. 48 (2013) (No. 11-681).
57 Knox v. Service Employees International Union, Local 1000, 132 S. Ct. 2277, 2289 (2012).
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Yet, in other contexts, the Court has made exactly the opposite choice, favoring 
the free speech of the entity and its majority over that of any dissenters. The most 
obvious example of this was the Court’s decision in Citizens United v. Federal 
Election Commission, which held that restrictions on independent expenditures by 
corporations violated the First Amendment.58 The Court held that corporations have 
free speech rights and that limits on independent expenditures are unconstitutional 
restrictions of core political speech.59 The Court was emphatic on the importance of 
protecting the speech rights of the corporate entity. It declared: 

The censorship we now confront is vast in its reach. The Govern-
ment has muffled the voices that best represent the most significant 
segments of the economy. And the electorate has been deprived of 
information, knowledge and opinion vital to its function. By sup-
pressing the speech of manifold corporations, both for-profit and 
nonprofit, the Government prevents their voices and viewpoints 
from reaching the public and advising voters on which persons or 
entities are hostile to their interests.60 

The Court was untroubled by the fact that spending from general corporate rev-
enues meant that the corporation was spending the shareholders’ money on political 
activities without their consent and even against their political views. 

Earlier Supreme Court decisions that had justified restrictions on corporate politi-
cal expenditures were in part based on the need to keep shareholders’ money from 
being spent on political matters in a manner they might oppose.61 Prior to Citizens 
United, corporations could spend money on political campaigns by creating political 
action committees that raised funds for those activities.62 In this way, all of the cor-
porate funds spent on campaigns were raised from those who wanted to support the 
corporation’s political activities. But Citizens United held that this was not enough to 
satisfy the free speech rights of corporations; the First Amendment gave to them the 
right to spend unlimited amounts of money from corporate treasuries to elect or 
defeat candidates.63

In Citizens United, the Court rejected the notion that restrictions on how an orga-
nization spends general treasury money are justified by the need to protect dissenting 
shareholders’ rights. The Court offered three reasons for rejecting the compelled 
speech argument. First, protecting dissenters within the entity does not justify restrict-
ing the First Amendment rights of the entity to spend money because it gives the 

58 558 U.S. 310, 372 (2010).
59 Id. at 365. 
60 Id. at 354 (citations and internal quotation marks omitted). 
61 See, e.g., Austin v. Mich. Chamber of Commerce, 494 U.S. 652, 658, 666 (1990), overruled by 

Citizens United, 558 U.S. 310 (justifying the restriction on corporate spending in elections); see also 
McConnell v. FEC, 540 U.S. 93, 204 (2003), overruled by Citizens United, 558 U.S. 310 (explaining that 
having corporations engage in political expenditures through political action committees “allows corpo-
rate political participation without the temptation to use corporate funds for political influence, quite 
possibly at odds with the sentiments of some shareholders or members”) (quoting FEC v. Beaumont, 539 
U.S. 146, 163 (2003)).

62 See McConnell, 540 U.S. at 203 (“The ability to form and administer separate segregated 
funds … has provided corporations and unions with a constitutionally sufficient opportunity to engage in 
express advocacy.”).

63 Citizens United, 558 U.S. at 365 (“No sufficient governmental interest justifies limits on the politi-
cal speech of nonprofit or for-profit corporations.”).
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government power to restrict the speech activities of the entity.64 Second, dissenters 
can protect their interests “through the procedures of corporate democracy.”65 Third, 
a restriction on the entity’s political expenditures is both overinclusive and underin-
clusive as a method of protecting the First Amendment rights of dissenters. It was 
overinclusive because some dissenters might support the expenditures and underinclu-
sive because it did not ban all speech that dissenters might oppose, just some political 
expenditures.66 In a prior corporate campaign finance case, the Court rejected the 
purported state interest in protecting dissenting shareholders from subsidizing corpo-
rate political speech by pointing out that the restriction on corporate speech did not 
cover “business trusts, real estate investment trusts, [and] labor unions.”67 

All of the same objections could be made regarding restrictions on union speech, 
and the same arguments could be made for allowing the union to speak over the 
objections of nonmembers.68 First, preventing unions from spending some of their 
general treasury on political messages restricts the entity’s speech in the name of pro-
tecting the dissenters. Second, employees have an array of legal protections to enable 
them to challenge the leadership, and can decertify the union. It is entirely unclear 
whether dissenting employees have more or less power to challenge the actions of 
union leadership than do dissenting shareholders under the procedures of corporate 
democracy.69 Third, the Court never even mentioned overinclusiveness and underin-
clusiveness in addressing the constitutionality of the rules protecting dissenters in 
Knox. If a restriction on corporate political speech is constitutionally infirm because 
it is underinclusive in not protecting other organizational dissenters, it is difficult to 
see why a law that targets only labor unions is not similarly underinclusive and there-
fore constitutionally infirm. A ban on all union political expenditures is overinclusive 
in disregarding whether the dissenting employee opposes all or only some of the 
union’s political messages, just as a ban on all corporate independent political expen-
ditures is overinclusive. For example, some California public sector employees might 
have opposed one of the ballot measures that the SEIU levied the assessment to defeat 
(which would have given the governor the unilateral power to cut appropriations for 
public employee compensation) even if they supported the other (which would have 
required employees to opt in to union political expenditures). There is no reason why 
the overbreadth and the underbreadth problems are any different in Citizens United 
as opposed to Knox. 

64 Id. at 361.
65 Id. at 362 (quoting First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 794 (1978)).
66 Id.; see also Bellotti, 435 U.S. at 793 (holding the statute in question was underinclusive because 

“[c]orporate expenditures with respect to a referendum are prohibited, while corporate activity with re-
spect to the passage or defeat of legislation is permitted”).

67 Bellotti, 435 U.S. at 793.
68 In Citizens, United and Citizens United: The Future of  Labor Speech Rights?, 53 Wm. & mary l. 

rev. 1, 39–46 (2011), Professor Charlotte Garden pointed out the inconsistencies between Citizens United 
and the dues objector cases. She suggested Citizens United might be the basis for asserting a challenge to 
the labor cases to expand not just “what unions are permitted to say but also with what money they can 
say it.” Id. at 46. Our argument is consistent with hers, although we take a somewhat different approach.

69 Corporate law scholars have refuted the notion that shareholders can control corporate political 
speech through the channels of corporate democracy for decades, certainly since Victor Brudney’s classic 
1981 article, Business Corporations and Stockholders’ Rights Under the First Amendment, 91 yale l.j. 
235 (1981); see also Lucian A. Bebchuk & Robert J. Jackson, Jr., Corporate Political Speech: Who Decides?, 
124 harv. l. rev. 83, 84 (2010) (acknowledging corporate speech is not dependent on shareholder input 
and recommending lawmakers adopt rules requiring shareholder input).
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The Court believes corporate political spending is not compelled speech and 
union political spending is. The reason for this is stated in an earlier campaign finance 
case, First National Bank of Boston v. Bellotti: workers are compelled to fund union 
political speech but shareholders are not because the latter can simply sell their shares 
in the corporation but the former would have to quit their job.70 As Professor Benjamin 
Sachs has explained, the notion that quitting a job to avoid an objectionable contract 
term is coercion but selling shares in a corporation is not does not withstand careful 
scrutiny, particularly (but not exclusively) in those instances in which people cannot 
sell their shares because they are participants in a pension fund.71 The amount of 
compulsion inflicted by organizational speech may vary among types of speech and 
organization, but the differences are ones of degree.

Other cases, too, have protected the free speech rights of the association with little 
concern about the rights of dissenting members. Consider, for example, Boy Scouts 
of America v. Dale,72 which held that freedom of association protects the right of the 
Boy Scouts to exclude gays in violation of a state’s antidiscrimination statute.73 The 
Court’s only effort to reconcile the compelled speech cases of union dues and the 
organizational free speech rights of Dale and Rumsfeld v. FAIR was in Davenport v. 
Washington Education Ass’n, which upheld a state law requiring that nonmembers 
opt into supporting union political activities.74 In that case, Justice Scalia explained 
that Dale and FAIR are irrelevant because the Washington prohibition on union 
political speech “does not compel respondent’s acceptance of unwanted members or 
otherwise make union membership less attractive.”75 If, however, there is a First 
Amendment right of an organization to express itself over the objection of dissenters, 
there is no reason why that right should apply only to expelling members and firing 
employees, and not to how the organization spends money. If the Boy Scouts’ First 
Amendment right to express a homophobic message trumps Dale’s statutory right to 
be free from discrimination, there is no reason why a teachers’ union’s right to oppose 
charter schools and vouchers should not trump its members’ rights to espouse them. 

C. speeCh rights oF government empLoyees

A third important strand of free speech law is directly relevant to the facts of Knox 
and Harris: the First Amendment rights of government employees. The Knox rule 
that government employees have a First Amendment right not to be charged for a 
special assessment that the union will use in part for political activities unless they 
opt into paying for this charge is difficult to reconcile with the Court’s other decisions 
which give little or no protection for the speech rights of government employees. For 
example, in Garcetti v. Ceballos, the Court held that there is no First Amendment 
protection against adverse employment action for the speech of government employ-
ees made on the job and within the scope of their duties.76 Although the Supreme 

70 435 U.S. at 794 n.34.
71 Benjamin I. Sachs, Unions, Corporations, and Political Opt-Out Rights After Citizens United, 112 

colum. l. rev. 800, 808–09, 833–44 (2012) (concluding that both avoiding investments in the stock mar-
ket and working in unionized jobs in order to avoid subsidizing objectionable political speech involve co-
ercion and impose unacceptable costs).

72 530 U.S. 640 (2000).
73 Id. at 643–44.
74 551 U.S. 177, 191–92 (2007).
75 Id. at 187 n.2.
76 547 U.S. 410, 421 (2006).
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Court long had held that there was some constitutional protection for the speech of 
government employees,77 it ruled against Ceballos by drawing a distinction between 
speech “as a citizen” as opposed to “as a public employee”; only the former is pro-
tected by the First Amendment. Justice Kennedy opined: “[W]hen public employees 
make statements pursuant to their official duties, the employees are not speaking as 
citizens for First Amendment purposes, and the Constitution does not insulate their 
communications from employer discipline.”78 

The distinction between speech as an employee and speech as a citizen is highly 
questionable; after all, government employees do not give up their citizenship when 
they enter their workplace. But if there is such a distinction, the government employ-
ees in Knox were being asked to pay the assessment precisely because they were gov-
ernment employees and were speaking in this capacity through their union. Similarly, 
in Harris, the fair share fees are being used to obtain better pay and working condi-
tions for all unionized home care workers.

In a series of cases, beginning with Pickering v. Board of Education, the Court has 
held that the speech of government employees, when off the job, is protected only if it 
involves a matter of public concern and only if, on balance, the employee’s speech 
rights outweigh the employer’s interests in the efficient functioning of the office.79 
Phrased another way, the employee can prevail only if: (1) he or she convinces the 
court that speech was the basis for the adverse employment action; (2) the court con-
cludes that the speech is related to matters of public concern; and (3) the court decides 
that, on balance, the speech interests outweigh the government’s interests in regulat-
ing the expression for the sake of the efficiency of the office. Not surprisingly, govern-
ment employees do not usually succeed under this test.80

Harris illustrates the inconsistency in the Court’s treatment of the free speech 
rights of government employees. It is difficult, to say the least, to understand why 
nonunion government employees have a First Amendment right to refuse to pay for 
the cost of union political activity, even where the activity seeks legislation to improve 
working conditions, while those same employees have no First Amendment right to 
engage in partisan political activity or to blow the whistle on allegedly wrongful gov-
ernmental conduct.81

By imposing an opt in rule on one category of association (labor organizations) 
and for one category of speech (political expenditures), the majority in Knox created 
a legal rule that discriminates both against certain speakers (unions) and on the basis 

77 See, e.g., Pickering v. Bd. of Educ., 391 U.S. 563 (1968) (holding that government employee’s speech 
is protected by the First Amendment if it involves a matter of public concern and does not unduly interfere 
with the functioning of the workplace). 

78 Garcetti, 547 U.S. at 421. 
79 391 U.S. at 571–73 (holding that a public school teacher’s letter to a newspaper criticizing the 

board’s allocation of funds is protected since the subject was a matter of public attention and the letter did 
not impede employee’s daily duties or interfere with regular school operations); see United States v. 
National Treasury Employees Union, 513 U.S. 454, 465–66 (1995) (holding that government employees’ 
expressive activities addressed to public audience outside the workplace and unrelated to government 
employment was protected); Connick v. Myers, 461 U.S. 138, 146 (1983) (holding that a public employee’s 
questionnaire distributed among staff members is not protected because it concerned internal office policy 
and was not a matter of public concern).

80 See Richard Michael Fischl, Labor, Management, and the First Amendment: Whose Rights Are 
These, Anyway? 10 cardozo l. rev. 729, 732–36 (1989) (noting the breadth of employers’ First 
Amendment rights and the narrowness of employees’ First Amendment rights).

81 U.S. Civil Serv. Comm’n v. Nat’l Ass’n of Letter Carriers, 413 U.S. 548 (1973); Garcetti, 547 U.S. 410 
(2006).
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of certain types of speech (political expenditures). Reducing the ability of a union to 
make political expenditures sacrifices the First Amendment rights of the association 
and its members to the rights of nonmembers.

Another troublesome implication of the Knox opinion is that some of its stray 
language casts doubt on the location of the line between chargeable germane expenses 
and nonchargeable political expenses. It is this thread of the Knox reasoning that the 
Harris petitioners emphasize in arguing that the payment of fair share fees to a union 
representing home care workers who are paid with Medicaid funds constitutes com-
pelled political speech. The Knox majority noted that a public sector union “takes 
many positions during collective bargaining that have powerful political and civic 
consequences” and therefore that agency fees “constitute a form of compelled speech 
and association that imposes a significant impingement on First Amendment rights.”82 

Moreover, the Knox majority derided the notion that political activities, even in sup-
port of the union’s contract negotiation goals, could be chargeable.83 Prior decisions 
(Ellis v. Bhd. of Ry., Airline & S.S. Clerks84 and Lehnert v. Ferris Faculty Ass’n85), 
however, held that some political activity is chargeable because it is part of the union’s 
effort to secure its collective bargaining agreement (as, for example, where an execu-
tive or legislative body can reject or modify an agreement negotiated by a government 
agency). Yet in Knox, the majority challenged the independent auditors’ determina-
tion that fifty-six percent of the prior year’s expenditures were chargeable by reject-
ing how the SEIU had characterized the germaneness of some expenses, including 
lobbying.86 Further, the majority noted: 

Public-employee salaries, pensions, and other benefits constitute 
a substantial percentage of the budgets of many States and their 
subdivisions. As a result, a broad array of ballot questions and 
campaigns for public office may be said to have an effect on pres-
ent and future contracts between public-sector workers and their 
employers.87

Having thus insisted that even ordinary public sector collective bargaining is “a 
form of compelled speech and association that imposes a ‘significant impingement on 
First Amendment rights’” and questioned whether “the Court’s former cases have 
given adequate recognition to the critical First Amendment rights at stake,”88 the 
Knox majority disparaged the justification for unions charging nonmembers even for 
germane services. The majority said that “free-rider arguments, however, are gener-
ally insufficient to overcome First Amendment objections” and that recognizing the 
free-rider justification in the past was “an anomaly … we have found to be justified by 
the interest in furthering ‘labor peace.’”89

82 Knox v. Service Employees International Union, Local 1000, 132 S. Ct. 2277, 2289 (2012) (emphasis 
added) (internal citations and quotation marks omitted).

83 Id. at 2294.
84 466 U.S. 435, 447–48 (1984).
85 500 U.S. 507, 522–24 (1991). 
86 Knox, 132 S. Ct. at 2294.
87 Id. at 2295.
88 Id. at 2289 (quoting Ellis, 466 U.S. at 455).
89 Id. at 2290 (quoting Chicago Teachers Union, Local No. 1 v. Hudson, 475 U.S. 292, 303 (1986)).
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IV. THE FUTURE OF PUBLIC SECTOR COLLECTIVE BARGAINING
Justice Alito’s majority opinion in Knox does more than just threaten the political 

influence of unions. It contains language that, if misconstrued, could be used to 
attack the entire architecture of public sector collective bargaining on the basis of 
exclusivity and majority rule, and it is this language that the petitioners in Harris 
emphasize. In Knox, Justice Alito said, “by allowing unions to collect any fees from 
nonmembers and by permitting unions to use opt out rather than opt in schemes 
when annual dues are billed, our cases have substantially impinged upon the First 
Amendment rights of nonmembers.”90 Moreover, in a footnote, Justice Alito sug-
gested that because “a union’s money is fungible,” a union’s expenditure of objectors’ 
fees “entirely for nonpolitical activities” might be problematic because “it would free 
up other funds to be spent for political purposes.”91 

On that analysis, requiring dissenters to pay any money to the union may result in 
the union using the dissenters’ money to fund political activities. If the Court were to 
follow that path, the entire system of distinguishing chargeable and nonchargeable 
expenses is insufficient to protect objectors because the same dollar that a nonmem-
ber pays the union for contract administration might find its way into a political 
account, even if a different dollar is placed in the chargeable category. This would 
mean that Abood is no longer enough to protect the rights of employee-objectors.92

However, the notion that an organization’s money is fungible cuts two ways. In 
Davenport, the union argued that the restriction on union expenditures of money in 
politics infringed the union’s First Amendment rights under Bellotti and Austin.93 
Justice Scalia dismissed the contention: the restriction is not “on how the union can 
spend ‘its’ money.” Rather, he said, it was a restriction on how the union could spend 
“other people’s money.”94 The opinion insisted that the only reason the law burdened 
the union’s use of its members’ dues was because the union “chose to commingle 
those dues with nonmembers’ agency fees.”95 Alito’s position that any compelled con-
tribution violates dissenters’ rights because funds are commingled cannot be recon-
ciled with Scalia’s position that restrictions on unions’ expenditures do not violate 
the union’s rights because the funds are commingled (oddly, Alito and Scalia joined 
both opinions). If all money is fungible, then the entire basis for Abood and Davenport 

90 Id. at 2295 (emphasis added).
91 Id. at 2293 n.6.
92 This part of the Knox opinion sits uneasily against the Court’s earlier approach to circumstances 

when compelled funding of an organization is compelled speech. In Glickman, the Court attempted to 
distinguish its upholding of compelled subsidies for agricultural commodity ads with Abood’s prohibition 
of subsidies for union speech. The Court said “Abood, and the cases that follow it, did not announce a 
broad First Amendment right not to be compelled to provide financial support for any organization that 
conducts expressive activities. Rather, Abood merely recognized a First Amendment interest in not being 
compelled to contribute to an organization whose expressive activities conflict with one’s ‘freedom of 
belief.’” Glickman v. Wileman Bros. & Elliot, 521 U.S. 457, 471 (1997) (quoting Abood v. Detroit Bd. of 
Educ., 431 U.S. 209, 235 (1977)). As Robert Post pointed out, it is unclear whether the issue is compelled 
speech or compelled association. If the problem is compelled association rather than speech, and payment 
of agency fees is association, then it is unclear why distinguishing between germane and nongermane ex-
penditures alleviates the problem of compelled association, unless one believes that placing dollars in 
different accounts is a form of association. Robert Post, Tabor Lecture, Transparent and Efficient Markets: 
Compelled Commercial Speech and Coerced Commercial Association in United Foods, Zauderer, and 
Abood, 40 val. u. l. rev. 555, 571–73 (2006).

93 Davenport v. Wash. Educ. Ass’n, 551 U.S. 177, 186 (2007).
94 Id. at 187.
95 Id. at 187 n.2.
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falls apart: none of it is “other people’s money” and all of it is the union’s. In sum, if 
unions have the same First Amendment rights as corporations to spend on politics, 
then it violates the union’s rights for the government to restrict unions’ political 
speech, just as it violates corporations’ rights. 

V. CONCLUSION
A long line of Supreme Court cases stretching back to the 1930’s recognizes the 

many governmental interests in protecting the rights of employees to unionize and 
bargain collectively on the basis of exclusivity and majority rule. These include the 
macroeconomic benefits of allowing employees to bargain from a position of collec-
tive strength to improve wages and working conditions; the desirability of fostering 
workplace democracy; and the benefits to employees, employers, and the public of 
allowing bargaining by one union instead of many representatives claiming author-
ity as a bargaining agent.96 Employees who can elect representatives to determine the 
terms of employment on an equal footing with management learn habits of self-
government and political efficacy.97 Unions historically have been extraordinarily 
important political and social associations for their members. The desire of employ-
ees to join together in a common cause to govern themselves, to learn and teach the 
value of social solidarity, to improve their working conditions, and to express their 
vision for a better political economy is foundational to the freedom of association 
protected by the First Amendment.98 The drive for equality of bargaining power, 
self-determination, and fairness is as important in the public sector as it is in the 
private sector, for in neither context is management by executive fiat consistent with 
democratic principles.

Public employee unionization and bargaining enhances the transparency and 
accountability of government. Unions have more power than individual employees or 
citizens to force the government to reveal its budget priorities and to force a debate 

96 See, e.g., NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 33–34 (1937) (upholding the constitu-
tionality of the National Labor Relations Act on the basis of the government’s interests in promoting 
economic growth by facilitating equality of bargaining power between employers and employees). See 
generally james b. atleson, values and assumptions in american labor laW 35–44 (1983) (discuss-
ing the purposes of the Wagner Act with reference to historical materials, including the promotion of 
economic stability, the enhancement of equality of bargaining power, and the nurturing of political de-
mocracy by enhancing workplace democracy).

97 See Raymond L. Hogler, The Historical Misconception of Right to Work Laws in the United 
States: Senator Robert Wagner, Legal Policy, and the Decline of American Unions, 23 hofstra lab. 
& emp. l.j. 101, 144 (2005) (surveying literature on connection between unionism and social capital 
and asserting that unionism promotes development of social capital); Anne Marie Lofaso, In Defense of 
Public-Sector Unions, 28 hofstra lab. & emp. l.j. 301, 308–17 (2011) (surveying political science 
literature on participatory democracy and the connection between political democracy and social unit 
democracy).

98 See James Gray Pope, Labor’s Constitution of  Freedom, 106 yale l.j. 941, 942–44 (1997) (describ-
ing the pervasiveness and significance of unionists’ vision of the right to organize, bargain, and strike as a 
form of insurgent constitutionalism that placed great significance on freedom of association). See gener-
ally Thomas C. Kohler, Setting the Conditions for Self-Rule: Unions, Associations, Our First Amendment 
Disclosure and the Problem of  DeBartolo, 1990 Wis. l. rev. 149 (1990) (arguing that the Court’s recon-
ciliation of the First Amendment with the National Labor Relations Act is based on a reductionist view 
of unions as limited purpose organizations focused on economic issues and ignores unions’ significant role 
as associations).
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about such priorities.99 Of course, unions do not always use their collective power to 
advocate for government policies that everyone would deem wise. Left-wing critics of 
police and prison guards’ unions criticize these unions’ support for punitive incar-
ceration policies, just as right-wing critics of teachers’ unions blame them for the 
failures of the public schools.100 Leaving aside the obvious fact that the blame for 
punitive criminal sentencing laws and lousy public schools should be laid at the door 
of many people and organizations beyond unionized guards and teachers, the prob-
lem is not the employees through their union acting as a group; the problem is that 
people are not always wise. Eliminating the right of employees to bargain as a group 
will not suddenly improve schools or reduce government budget problems. After all, 
some states without public sector bargaining rights have weak public schools and 
large deficits, and other states with public sector bargaining rights have strong schools 
and small deficits.101

Government employee unionization proved necessary for the same economic rea-
sons that private sector employees joined unions: to ensure decent wages and working 
conditions. In times of fiscal crisis, government employers historically have cut pay 
dramatically and unfairly, often paying employees in IOUs. For example, in Chicago 
during the Great Depression, the Board of Education paid teachers and other school 
employees in scrip for over a year and then, when a court invalidated the scrip system, 
paid them nothing at all for months on end.102 There is room for policy debate about 
how much government employees—teachers, park rangers, bus drivers, police offi-
cers, or DMV clerks—should be paid, what cause should be necessary to terminate 
their employment, when they should be eligible to retire, and what kind of retirement 
and health care benefits they should receive. But there is no reason to believe that 
policy debate will be better resolved by unilateral managerial dictate than by bilateral 
negotiation between government agencies and their employees’ unions.

99 See Helen Norton, Constraining Public Employee Speech: Government’s Control of  Its Workers’ 
Speech to Protect Its Own Expression, 59 Duke L.J. 1, 30–34 (2009) (discussing from the standpoint of 
government transparency the undesirable consequences of cases limiting the free speech rights of govern-
ment employees).

100 See, e.g., Mike Dennis, The California Prison Guards Union: Still Profiting from Incarceration-
mania, Cal. Progressive Message (March 4, 2011), http://caprogressivemessage.com/2011/03/04/the-cali-
fornia-prison-guards-union-still-profiting-from-incarceration-mania/ (criticizing the California Prison 
Guards Union’s support for punitive incarceration policies); Richard D. Kahlenberg, Bipartisan But 
Unfounded: The Assault on Teachers’ Unions, Am. Educator (Am. Federation of Teachers), Winter 2011-
2012, at 14, available at http://www.aft.org/pdfs/americaneducator/winter1112/Kahlenberg.pdf.

101 Catherine Fisk & Brian Olney, Labor and the States’ Fiscal Problems, in When states go broke 
253–55 (Peter Conti-Brown & David A. Skeel, Jr., eds., 2012). 

102 Joseph E. Slater, public Workers 102 (2004); see also Stephen F. Befort, Unilateral Alteration of  
Public Sector Collective Bargaining Agreements and the Contract Clause, 59 Buff. L. Rev. 1, 10–11 (2011) 
(recounting incidents in various periods of recession in which governments facing fiscal crises furloughed 
employees or paid them in IOUs). 
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Enhancing Due Process  
in Targeted Killing* 

Deborah Pearlstein** 

I. INTRODUCTION 
The legality and wisdom of U.S. targeted killing1 operations in areas outside of 

active hostilities has been the subject of vigorous debate for more than a decade.2 
While there is broad agreement that there are at least some circumstances in which 
targeted killing may be lawful—in an armed conflict, or in national self defense—
there remains a world of dispute over how those operations can be conducted in a 
way that complies with domestic and international law. Among those requirements, 
at the least for U.S. citizens, the Fifth Amendment to the U.S. Constitution prohibits 
the government from depriving any “person” of “life, liberty, or property without due 
process of law.”3 

Despite the relative clarity of the Fifth Amendment command, some argue that 
due process in any traditional sense cannot rationally apply in any national security-
related use of force.4 It may be one thing to require giving notice and an opportunity 
to be heard before deprivations of life in peacetime, but giving an individual target 
advance notice that he is about to be attacked is anathema to effective warfare.5 
Especially when the use of force is in response to an imminent threat—when time is 
of the essence—advance process would render ineffective even an otherwise lawful use 
of force. Because of such concerns, the United States (and every nation in the world) 
is party to the Geneva Conventions, treaties recognizing that different rules apply in 
war.6 Like the Due Process Clause, the Geneva regime—also known as the law of war 
or law of armed conflict (LOAC)—is concerned with legality and fairness, but it far 
more realistically accounts for such interests in these exceptional circumstances. 

* This Issue Brief was initially published in October 2013. 
** Assistant Professor of Law, Cardozo Law School, Yeshiva University.
1 “Targeted Killing,” “targeting,” “drone operations” and “targeting operations” are terms that are 

used interchangeably in this Issue Brief and entail the use of lethal force by the U.S. government against 
targets in the interest of national security.

2 See, e.g., Dana Priest, CIA Killed U.S. Citizen in Yemen Missile Strike: Action’s Legality, 
Effectiveness Questioned, Wash. post, Nov. 8, 2002, at A1; New York Times Co. v. U.S. Dep’t of Justice, 
915 F. Supp. 2d 508 (S.D.N.Y. 2013). 

3 u.s. const. amend. V; see also Boumediene v. Bush, 553 U.S. 723, 743 (2008) (holding that the 
Constitution may apply extraterritorially even to non-citizens, and that its application depends on a set 
of factors). 

4 See, e.g., Department of Justice White Paper, “Lawfulness of a Lethal Operation Directed Against 
a U.S. Citizen Who Is a Senior Operational Leader of Al-Qa’ida or An Associated Force,” at 6, available 
at http://msnbcmedia.msn.com/i/msnbc/sections/news/020413_DOJ_White_Paper.pdf [hereinafter DOJ 
Targeting White Paper]; see also Hamdi v. Rumsfeld, 542 U.S. 507, 580 (2004) (Thomas, J., dissenting). 

5 See, e.g., Wells Bennett, “Jeff Powell on Targeted Killing and Due Process,” laWfare blog 
(JUNE 21, 2013, 6:00 AM), http://www.lawfareblog.com/2013/06/jeff-powell-on-targeted-killing- 
and-due-process/.

6 See generally gary d. solis, the laW of armed conflict: international 
humanitarian laW in War (2010) (discussing Geneva regime). 
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The due process inquiry may seem equally absurd to those who worry about the 
legitimacy of any lethal targeting. Much of the Supreme Court’s due process jurispru-
dence addresses the deprivation of property—involving a category of assets the loss of 
which may be far more readily compensated if the government’s seizure was in error. 
The Court’s due process cases involving the deprivation of liberty, likewise, rest at 
least implicitly on the possibility that any errors that occur may be remedied, substan-
tially if not entirely, by a detainee’s release.7 In some of those cases, the Court has 
recognized that an after-the-fact civil suit for damages may be all the process due when 
no pre-deprivation hearing could have made a difference, as in a death the state caused 
accidentally, or in exigent circumstances.8 But where, as in many targeting operations, 
the state deliberately plans in advance to deprive an individual of life, an act it under-
takes elsewhere only in administering the death penalty, it regularly provides a set of 
procedures that dwarf those offered in any of the Court’s standard due process cases. 

Despite such important objections, it is worth taking seriously what procedural 
due process requires in targeted killing. Both the Supreme Court and the Executive 
Branch have now embraced due process to assess the legality of various U.S. uses of 
force against Al Qaeda and associates.9 As the Court has long recognized, U.S. citi-
zens are protected by the Constitution wherever they are in the world.10 Even when 
they are deprived of their liberty in wartime, due process affords all “persons” a right 
to notice of the reasons for the deprivation, and an opportunity for their opposition 
to be heard once any exigency has passed.11 Although the Supreme Court has never 
addressed whether the Constitution applies extraterritorially to non-citizens in the 
targeting context, as it does in other circumstances,12 the U.S. decision to target U.S. 
citizen Anwar Al Awlaki in Yemen, and the suspected continued presence of other 
U.S. citizens in core Al Qaeda,13 make the issue indisputably salient. 

Conversely, the argument that it is never possible to provide advance process in 
lethal targeting operations is false. The decision to target Al Awlaki, like many U.S. 
targeting operations, did not arise in exigent, or what may be called “dynamic,” cir-
cumstances. Targets in the current environment are often identified, vetted, and 
reviewed over days or even months—more than enough time for some pre-targeting 
process to be followed.14 Notably, there may well be adequate time for deliberate 

7 See, e.g., Hamdi, 542 U.S. at 538; Kansas v. Hendricks, 521 U.S. 346 (1997) (civil commitment of 
mentally ill sex offenders); United States v. Salerno, 481 U.S. 739 (1987) (pretrial detention of dangerous 
adults); Schall v. Martin, 467 U.S. 253 (1984) (pretrial detention of dangerous juveniles); Addington v. 
Texas, 441 U.S. 418 (1979) (civil commitment of mentally ill); Humphrey v. Smith, 336 U.S. 695 (1949) 
(court martial of American soldiers). 

8 Cf. County of Sacramento v. Lewis, 523 U.S. 833, 840 & n.4 (1998) (expressing no view on whether 
denial of post-deprivation compensation for loss of life due to state negligence would violate procedural 
due process).

9 See Hamdi, 542 U.S. at 508; DOJ Targeting White Paper, supra note 4, at 5-9; see also President 
Barack Obama, Speech on Drone Policy at the National Defense University (May 23, 2013), available at 
http://www.nytimes.com/2013/05/24/us/politics/transcript-of-obamas-speech-on-drone-policy.
html?pagewanted=all (“[I] do not believe it would be constitutional for the government to target and kill 
any U.S. citizen—with a drone, or a shotgun—without due process”) [hereinafter Obama NDU Speech].

10 Reid v. Covert, 354 U.S. 1, 6 (1957).
11 Hamdi, 542 U.S. at 544; Mathews v. Eldridge, 424 U.S. 319, 333 (1976).
12 Cf. Boumediene v. Bush, 553 U.S. 723, 743 (2008).
13 See, e.g., Global al-Qaeda: Affiliates, Objectives, and Future Challenges: Hearing Before the H. 

Foreign Affairs Subcomm. on Terrorism, Nonproliferation, and Trade, 113th Cong. (2013) (statement of 
Seth G. Jones, Associate Director, Rand Corporation), available at http://www.rand.org/pubs/testimonies/
CT396-1.html. 

14 See infra, Part III.C. 
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process even when the legal justification for the U.S. use of force is the exercise of 
national self defense. Consider, for example, President Clinton’s use of military force 
to target suspected Al Qaeda training camps in Afghanistan, and a pharmaceutical 
factory in Sudan, following the 1998 attacks on U.S. embassies in East Africa.  

Indeed, current military doctrine requires a relatively elaborate process in advance 
of all deliberate targeting operations—that is, operations with 24 hours or more lead 
time.15 That the military itself recognizes it has both the time and the interest in tak-
ing such steps already suggests that some advance process is possible. Moreover, mili-
tary procedures provide an important starting point for assessing whether the process 
provided is constitutionally adequate. In holding that the United States was required 
to afford due process to a U.S. citizen seized on the Afghan battlefield, the Supreme 
Court recognized that due process requirements in wartime detention might be met 
by existing military procedures adopted for the purpose of implementing U.S. treaty 
obligations under the law of war.16 Before it is possible to dismiss the application of 
constitutional due process in targeting as either hopelessly impractical, or hopelessly 
inadequate, it is necessary to begin with a serious assessment of existing procedures. 

Finally, even if one believes the Constitution does not directly apply, any govern-
ment agency must pursue some kind of process before engaging in lethal targeting 
operations—from deciding who and what to target, to assessing whether the person 
or facility struck was in fact the intended subject. The Court’s framework for analyz-
ing the adequacy of process afforded provides a useful, logical structure for any evalu-
ation of U.S. drone operations: assessing whether targeting processes serve both the 
government’s interests and those of the individual, and whether alterations in existing 
procedures may help minimize error. Highlighting those interests and risks of error, 
due process analysis provides a method for understanding not only how to conduct 
targeting operations lawfully, but also how to make them more effective policy. 

This Issue Brief examines the procedural requirements of the Due Process Clause 
when the United States uses lethal force in areas outside of active hostilities abroad. 
After a brief primer on the constitutional law of procedural due process, the Issue 
Brief explores how that law applies in deliberate targeting of planned targets. The 
category of deliberate targeting, explained below, is recognized in military targeting 
doctrine; in legal terms, it may arise either whether the U.S. use of force is in connec-
tion with an ongoing armed conflict,17 or in the exercise of national self defense.18 
Applying the framework set forth by the Court in Mathews v. Eldridge,19and adopted 
in Hamdi v. Rumsfeld,20 the Issue Brief reviews military targeting doctrine, and con-
siders whether due process might require additional or enhanced procedures. Among 
the Issue Brief’s conclusions: (1) it advances constitutional due process to provide 
clear and public notice of those particular nations or organizations with which the 
United States considers itself at war; (2) the inclusion of an opposition advocate—a 
military professional tasked with advancing arguments in opposition to any targeting 

15 joint publication 3-60: joint targeting, Jan. 31, 2013, at x, accessed through http://
blogs.cfr.org/zenko/2013/08/05/jp360-joint-targeting-and-us-targeted-killings/ (last visited Aug. 21, 2013) 
[hereinafter JP3-60].

16 Hamdi, 542 U.S. at 544 (opinion of O’Connor, J.).
17 See, e.g., Authorization for Use of Military Force (AUMF), Pub. L. No. 107-40, § 2(a), 115 Stat. 224, 

224 (2001).
18 See, e.g., Prize Cases, 67 U.S. 635 (1863).
19 424 U.S. 319, 333 (1976).
20 542 U.S. 507 (2004). 
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decision—may reduce the risk of error in deliberate targeting settings; (3) the recently 
released “U.S. Policy Standards and Procedures for the Use of Force in Counterterrorism 
Operations Outside the U.S. and Areas of Active Hostilities,” announcing that tar-
geters must possess a “near certainty that the terrorist target is present,” brings the 
burden of proof for deliberate targeting in these settings more in line with constitu-
tional due process than existing military doctrine; (4) where adequate pre-depriva-
tion process is not possible (as in exigent circumstances), a post-deprivation hearing 
is required. 

A final caveat. This Issue Brief is not intended to address the centrally important 
threshold issue of when the United States may lawfully engage in lethal targeting. 
There are serious questions about the nature of the present armed conflict against Al 
Qaeda and associated groups, as the United States defines it.21 There are likewise 
serious questions under U.S. and international law about how ‘imminent’ a threat 
must be before the Executive may use lethal force in national self defense,22 and about 
what role lethal targeting should play in U.S. counterterrorism strategy generally.23 
This Issue Brief does not address any of those issues. Rather, it assumes that targeted 
killing can be lawful under some circumstances. We have faced wars and actual and 
imminent attacks in the past; we will face them again. This Issue Brief is intended to 
help advance our thinking on what process should be followed in targeting decisions 
when we do.

II. A PRIMER ON PROCEDURAL DUE PROCESS 
When Americans think about what rights accompany “due process of law,” it is 

commonly the U.S. criminal trial process that comes to mind—with its rich array of 
rights to public trial by jury, assistance of counsel, to call and confront witnesses, and 
to be protected against self-incrimination, among others.24 Yet while the Due Process 
Clause has functioned to enrich the already robust set of procedural rights to which 
criminal defendants are entitled under other constitutional provisions,25 “the right to 
be heard before being condemned to suffer grievous loss of any kind, even though it 
may not involve the stigma and hardships of a criminal conviction, is a principle basic 
to our society.”26 Whether the deprivation is of the property interest at stake in the 

21 See, e.g., International Committee of the Red Cross, “International Law and the Challenges of 
Contemporary Armed Conflicts,” Oct. 2011, pp. 10-11, available at http://www.icrc.org/eng/resources/
documents/report/31-international-conference-ihl-challenges-report-2011-10-31.htm.

22 Compare, e.g., thomas franck, recourse to force: state action against 
threats and armed attacks (2009), with Daniel Bethlehem, Self-Defense Against an Imminent 
or Actual Armed Attack by Non-State Actors, 106 AM. j. int’l. l. 769 (2012) (describing contrasting 
theories of self defense). 

23 Compare, e.g., Daniel Byman, “Why Drones Work: The Case for Washington’s Weapon of 
Choice,” foreign affairs, July/Aug. 2013, http://www.foreignaffairs.com/articles/139453/daniel-by-
man/why-drones-work?page=show, with Audrey Kurth Cronin, “Why Drones Fail,” foreign affairs, 
July/Aug. 2013 (debating the policy wisdom of targeted strikes).

24 See, e.g., U.S. CONST. amend. VI (affording defendants a “right to a speedy and public trial, by an 
impartial jury…, to be informed of the nature and cause of the accusation; to be confronted with the wit-
nesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the as-
sistance of counsel”).

25 See, e.g., Ake v. Oklahoma, 470 U.S. 68 (1985) (due process requires appointment of psychiatrist 
where defendant’s sanity at the time of the offense is significant factor at trial).   

26 Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 168 (1951) (Frankfurter, J., 
concurring). 
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seizure of assets, or the loss of liberty from commitment of the mentally ill, the 
Constitution requires procedures to ensure fundamental fairness.27 

Yet while the Court has long recognized the guarantee of at least some process 
surrounding losses of life, liberty or property, exactly how much process is “due” has 
depended substantially on the circumstance. Critically, judicial process is always an 
option, but is “neither a required, nor even the most effective, method of decision 
making in all circumstances.”28 Recognizing the rapid growth of executive branch 
administrative agencies in adjudicating rights over the past century, the Court has 
instead established a set of minimum requirements to be followed by any government 
actor affecting a deprivation: the person facing the loss must have “notice of the case 
against him and opportunity to meet it,”29 in “a meaningful time and in a meaningful 
manner.”30 Beyond these two essential elements, all other features—including the 
timing and content of notice and the formality of the hearing—may be flexible, 
depending on “the competing interests involved.”31 

The understanding that what process was due would depend on a balancing of 
interests under the circumstances crystallized in the 1976 case, Mathews v. Eldridge, 
in which the Court determined how much process was due before an individual could 
be deprived of property:32 

[D]ue process generally requires consideration of three distinct 
factors: First, the private interest that will be affected by the offi-
cial action; second, the risk of an erroneous deprivation of such 
interest through the procedures used, and the probable value, if 
any, of additional or substitute procedural safeguards; and finally, 
the Government’s interest, including the function involved and the 
fiscal and administrative burdens that the additional or substitute 
procedural requirement would entail.33 

Notably, the Mathews test assesses not only the absolute value of the interests at 
stake on either side—including the degree of the deprivation at issue—but also 
whether deprivation decisions could be made relatively more accurate if existing pro-
cedures were changed or enhanced. 

A wide variety of procedures have been found to satisfy constitutional due process 
under this standard. In Hamdi v. Rumsfeld,34 for instance, the Court applied 
Mathews to determine what process was due U.S. citizen Yaser Hamdi, detained 
while allegedly operating with the Taliban in Afghanistan. Recognizing that even 
Hamdi was entitled to “notice of the factual basis for his classification [as an ‘enemy 

27 Id. As Justice Frankfurter put it: “[D]emocracy implies respect for the elementary rights of men, 
however suspect or unworthy; a democratic government must therefore practice fairness; and fairness can 
rarely be obtained by secret, one-sided determination of facts decisive of rights.”  

28 Mathews v. Eldridge, 424 U.S. 319, 348 (1976) (citing FCC v. Pottsville Broad. Co., 309 U.S. 134, 
143 (1940)). 

29 McGrath, 341 U.S. at 171-172 (Frankfurter, J., concurring). 
30 Armstrong v. Manzo, 380 U.S. 545, 552 (1965).
31 Goss v. Lopez, 419 U.S. 565, 579-80 (1975) (temporary school suspension) (“There need be no delay 

between the time ‘notice’ is given and the time of the hearing.”).
32 Mathews, 424 U.S. at 334 (“[D]ue process is flexible and calls for such procedural protections as the 

particular situation demands.”).
33 Id. at 335; see also id. at 341. 
34 542 U.S. 507 (2004).
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combatant’], and a fair opportunity to rebut the Government’s factual assertions 
before a neutral decisionmaker,”35 a plurality of the Court embraced the parties’ 
shared view that whatever process was due was required not amidst the exigencies of 
initial capture “on the battlefield,” but when “the determination is made to continue 
to hold those who have been seized.”36 Most critical was the airing of opposition: 
“Any process in which the Executive’s factual assertions go wholly unchallenged or 
are simply presumed correct without any opportunity … to demonstrate otherwise 
falls constitutionally short.”37 

III. DUE PROCESS IN LETHAL TARGETING 
This part considers how the Mathews test applies in lethal targeting, taking each 

Mathews factor in turn: (1) the individual interest at stake; (2) the government inter-
est; and (3) the risk of error in current procedures, and the likelihood that additional 
procedures will reduce it. 

A. individuAL interest 

The individual interests at stake in lethal targeting are enormous. As the 
Department of Justice (DOJ) White Paper put it: “No private interest is more sub-
stantial” than life.38 Despite this, Mathews doctrine would suggest that it is neces-
sary to distinguish between two categories of people who might be killed in a targeted 
strike: individuals who are the intentional object of targeting, and those not the 
intentional objects of targeting. For individuals who are deliberate targets, there is a 
personal and acute interest in not being killed or injured. As noted, the only other 
setting in which the government may deprive individuals of their lives in a non-exi-
gent setting follows criminal conviction and sentencing to death—a circumstance to 
which fully half of the Bill of Rights is devoted in establishing process constraints on 
the government’s power.39 

A second category of individuals are civilians who are killed while not the subject 
of attack—collateral damage in military doctrine. The United States has acknowl-
edged at least three U.S. citizens who were not specifically targeted have been killed 
by U.S. drone operations.40 While these individuals suffer precisely the same magni-
tude of deprivation as those intentionally targeted, the Court has at times held since 
Mathews that while injuries caused by willful government misconduct, or perhaps 
even “recklessness or gross negligence,” may constitute a “deprivation” within the 

35 Id. at 533. Just as the Court has recognized the role of experts elsewhere in administrative law, see, 
e.g., Parham v. J.R., 442 U.S. 584, 607 (1979) (in commitment of mentally ill, “[d]ue process has never been 
thought to require that the neutral and detached trier of fact be law trained or a judicial or administrative 
officer”), an “appropriately authorized and properly constituted military tribunal” in Hamdi’s case could 
afford sufficient neutrality as a decision-maker. Where a decision turns in substantial part on a profes-
sional assessment, a member of the profession can suffice as a decision-maker, provided “he or she is free 
to evaluate independently” conditions based on established professional procedures and techniques. 
Parham, 442 U.S. at 607-08 (noting “that all sources of information that are traditionally relied on by 
physicians and behavioral specialists should be consulted”). 

36 Hamdi, 542 U.S. at 534.
37 Id. at 537. 
38 DOJ Targeting White Paper, supra note 4, at 2. 
39 See u.s. const. amends. I (public trial), IV, V, VI, VIII. Because many of those protections are not 

textually applicable in this setting, and because it is not the standard the Court has adopted—Mathews 
remains the focus here.

40 Letter from Att’y Gen. Eric Holder to Sen. Patrick J. Leahy (May 22, 2013), available at http://
www.justice.gov/slideshow/AG-letter-5-22-13.pdf.  
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meaning of the Due Process Clause, injuries resulting from mere negligence or a “lack 
of due care” on the state’s part are not “deprivations” in the same sense.41 As the 
Court has reasoned, because no form of pre-deprivation process could address the 
risk that a state agent would act negligently, some form of post-deprivation “process” 
in that context may be sufficient to satisfy constitutional requirements.42 Thus, one 
might argue, collateral victims of strikes who suffer injury as the result of simple 
negligence are entitled to no more as a matter of procedural due process than, for 
example, a post-deprivation civil action for damages. 

This Issue Brief rejects the view that no “deprivation” is affected in due process 
terms in the context of collateral targeting deaths. As discussed below, there are 
important questions as to whether changes in existing targeting procedures can mini-
mize risks of collateral losses. But the notion that certain objective losses of property 
or even life do not count as “deprivations” in a constitutional sense because the gov-
ernment did not fully intend to cause the loss has been, at best, a doctrinal fiction. 
From the individual victim’s point of view, the interest in life and the nature of the 
deprivation are indistinguishable from those of the deliberate target. 

More to the point, because the law of war does not prohibit states from inflicting 
some collateral damage in war fighting, it cannot be assumed that collateral deaths 
are necessarily unintentional, in the sense that the no-deprivation cases contemplate. 
Our treaty obligations—as enforced through U.S. implementing regulations—
require only that targeting not “be expected to cause incidental loss of civilian life, 
injury to civilians … excessive in relation to the concrete and direct military advan-
tage anticipated.”43 It may often be that while a commander ordering a targeted 
strike does not wish to kill civilians, he orders the strike in full knowledge that the 
deaths of civilians are a near certain result, concluding the strike is justified because 
those deaths are not “excessive” compared to the advantage gained. In other words, 
the United States might lawfully—and intentionally—decide to attack a site or group 
of individuals in an armed conflict, even though it can predict at least some civilians 
are likely to die.44 

That some civilian deaths may be in this sense lawful does not, however, obviate 
the application of due process. To the extent LOAC targeting results in “erroneous” 
civilian deaths, i.e. killing more civilians than the military reasonably expected it 
would intentionally kill, or killing civilians it erroneously believed were targetable 
combatants—it may be possible to enhance pre-deprivation procedures that help 
minimize the risk of such errors. None of this is to suggest that procedures to avoid 
error in target selection and in collateral damage assessments need be identical. On 
the contrary, military doctrine recognizes that there are distinct inquiries—and 

41 See, e.g., Daniels v. Williams, 474 U.S. 327, 333-34 (1986) (“[L]ack of due care suggests no more 
than a failure to measure up to the conduct of a reasonable person. To hold that injury caused by such 
conduct is a deprivation within the meaning of the Fourteenth Amendment would trivialize the centuries-
old principle of due process….”). 

42 Parratt v. Taylor, 451 U.S. 527 (1981).
43 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection 

of Victims of Int’l Armed Conflicts, June 8, 1977, 1125 U.N.T.S. 3, Art. 51 [hereinafter Additional Protocol 
I]; see also Chairman of the Joint Chiefs of Staff Instruction, CJCSI 3160.01, D-A-7, Feb. 13, 2009, avail-
able at http://www.aclu.org/files/dronefoia/dod/drone_dod_3160_01.pdf [hereinafter CJCSI 3160.01]. 

44 See United States Naval War College, “Collateral Damage Estimate Briefing,” YouTube (Oct. 23, 
2012), http://www.youtube.com/watch?v=AvdXJV-N56A (describing “conscious decision” as one of the 
causes of collateral damage, in which a commander conducts proportionality analysis required by law of 
war and concludes anticipated level of collateral injury is legally and politically tolerable) [hereinafter 
Naval War College Briefing].
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distinct procedures—involved in first selecting whom to target, and in then examin-
ing whether and how to minimize any “collateral” costs of that targeting decision.45 
But to the extent the Constitution permits any differences in the treatment of differ-
ent kinds of individual losses, it is because they involve different kinds of error and 
potential procedural fixes, not because there is a qualitative difference in the kind of 
deprivation at stake. 

B. government interest 

The government likewise can claim interests of surpassing importance in target-
ing where it is lawfully engaged in an ongoing armed conflict, or where it seeks to 
defend the nation against an armed attack. In the DOJ White Paper’s appropriate 
characterization, “the government’s interest in waging war, protecting its citizens, 
and removing the threat posed by members of enemy forces is … compelling.”46 Yet as 
a matter of law and policy, the government’s interests are both broader and narrower 
than just these. As the Court has recognized repeatedly, government interests are 
multi-layered and complex, reflecting society’s interests at large. Thus, for example, 
while the government has a compelling interest in ensuring that those who commit 
crimes are punished, its interest in “prevailing at trial … is necessarily tempered by its 
interest in the fair and accurate adjudication of criminal cases.”47 

Here too, the interests in “waging war” and “removing threats” are not unquali-
fied. They are matched by aligned interests in fighting war effectively, in avoiding 
error, and in complying with the international legal obligations the government has 
recognized constrain its use of force—all interests reflected in many of the govern-
ment’s own statements of policy and practice. Department of Defense (DOD) guide-
lines instruct that all members of DOD components must comply with the law of war 
in all operations.48 Targeters and planners are required to “understand and be able to 
apply the basic principles of international law as they relate to targeting,”49 and judge 
advocates must be “immediately available and should be consulted at all levels of 
command to provide advice about law of war compliance during planning and exe-
cution of exercises and operations… [to] prevent possible violations of international 
or domestic law.”50 This interest in law compliance emerges not only to avoid legal 
liability, but also to secure support of foreign allies, on whose cooperation U.S. pol-
icy depends, and to avoid antagonizing foreign enemies. The U.S. Army Counter-
insurgency Field Manual, for example, emphasizes that “it is vital for commanders 
to adopt appropriate and measured levels of force and apply that force precisely so 
that it accomplishes the mission without causing unnecessary loss of life or 

45 See infra, Part III.C. 
46 DOJ Targeting White Paper, supra note 4, at 6.  
47 See, e.g., Ake v. Oklahoma, 470 U.S. 68, 79 (1985) (“[A] State may not legitimately assert an interest 

in maintenance of a strategic advantage over the defense, if the result of that advantage is to cast a pall on 
the accuracy of the verdict obtained. We therefore conclude that the governmental interest in denying Ake 
the assistance of a psychiatrist is not substantial, in light of the compelling interest of both the State and 
the individual in accurate dispositions.”); see also, e.g., Morrissey v. Brewer, 408 U.S. 471, 483–84 (1972) 
(public interest includes not revoking parole “because of erroneous information or … an erroneous evalu-
ation of the need to revoke parole”).  

48 See, e.g., Department of Defense Directive No. 2311.01E, May 9, 2006, available at http://www.
dtic.mil/whs/directives/corres/pdf/231101e.pdf [hereinafter dodd 2311.01e]. 

49 See, e.g., JP 3-60, supra note 15, at App. A-1.
50 Id. at A-7.
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suffering,” lest force undermine critical local population support.51 In all events, 
military doctrine recognizes that devoting limited resources to the wrong targets is 
costly in absolute terms and in opportunities lost.52 In assessing any “fiscal and 
administrative burdens on government that the additional procedural requirement 
would entail,”53 thorough analysis requires considering whether the cost of any addi-
tional procedures might offset cost savings achieved in avoiding erroneous strikes. 

C. risks oF error And vALue oF proCedurAL ChAnge 

The third Mathews factor—requiring consideration of “the risk of an erroneous 
deprivation through the procedures used, and the probable value, if any, of additional 
or substitute procedural safeguards”—is in many respects the most complex to evalu-
ate.54 What is the risk in targeting operations that an individual may be deprived of 
life “erroneously”? One challenge is purely informational. The military has long 
struggled to gather meaningful data on whether and why a targeting error has 
occurred. While a bomb damage assessment is the final, required step in all military 
targeting operations,55 and the United States has also typically conducted strategic 
bombing surveys in past conflicts to assess the impact of aerial bombing campaigns, 
data supporting those efforts are often substantially incomplete.56 The total destruc-
tion of a building, for instance, may be observable at a distance, but smaller targets, 
or different kinds of damage, may be identified after the fact only through the use of 
more proximate collection methods that may not be available. While technological 
advancements, particularly those associated with the ability of unmanned aircraft to 
hover over targets for extended periods, may address some of these problems, official 
damage assessments in the current conflict remain classified. The unofficial counts of 
civilian deaths in drone attacks that do exist suffer from some of the same problems 
of incomplete information, or information of uncertain reliability.57 

The public focus on civilian deaths associated with U.S. drone operations also 
obscures a set of conceptual issues in assessing risks and identifying potentially ben-
eficial procedural correctives. Statistics estimating the raw number or rates of civilian 
casualties obscure the many different kinds of decision-making errors that may lead 
to civilian injury. One set of potential errors attends the decision about which 

51 department of the army, field manual 3-24, at 1-142 (Dec. 2006); see also id. at 
1-150 (“The more force applied, the greater the chance of collateral damage … Using substantial force also 
increases the opportunity for insurgent propaganda to portray lethal military activities as brutal.”); id. at 
1-141 (“An operation that kills five insurgents is counterproductive if collateral damage leads to the re-
cruitment of fifty more insurgents.”). 

52 See, e.g., JP 3-60, supra note 15, at II-13 (collateral damage estimation goal is to “maximize the 
employment efficiency of forces through application of enough force to create the desired effects while 
minimizing collateral damage and waste of resources”). For more on the costs of drones and support op-
erations, see joshua foust & ashley s. boyle, american security project, the 
strategic conteXt of lethal drones (2012).

53 Mathews v. Eldridge, 424 U.S. 319, 335 (1976). 
54 Id. 
55 JP 3-60, supra note 15, at D-5.
56 See, e.g., thomas keaney & eliot cohen, u.s. dept. of the air force, gulf 

War air poWer survey summary report 138 (1993) (“Few assertions about the Gulf War 
could command as much agreement as the inadequacy of bomb damage assessment.”).  

57 See stanford laW school international human rights and conflict 
resolution clinic, nyu school of laW global justice clinic, living under 
drones: death, injury, and trauma to civilians from u.s. drone practices in 
pakistan 32-53(2012) (critiquing methodologies of existing estimates). 
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individuals should be the targets of lethal force in the first instance. For example, if a 
man identified as John Smith is “erroneously” killed in a drone strike, his death may 
have been “erroneous” because the government was wrong (as a matter of law or fact) 
in deciding that John Smith was an appropriate target of attack. Alternatively, the 
man’s death may have been “erroneous” because although the government was right 
that John Smith was an appropriate target, the government realizes after the strike 
that the person the drone ultimately hit was not, in fact, John Smith. Either of these 
types of errors might be called “positive identification” errors, or PID errors. 
Unclassified reports by military targeting experts suggest these kinds of errors 
account for the substantial majority of “erroneous” strikes.58 

Whether it is possible to minimize such PID errors should be a significant focus of 
due process analysis. It is precisely this kind of objective risk of error that due process 
is designed to remedy. It was the kind of risk the Supreme Court identified as of con-
cern in Hamdi’s case—the possibility that he was not an “enemy combatant” as a 
matter of law or fact, as the government alleged but was, for example, a humanitar-
ian aid worker mistakenly detained.59 

PID errors are not, however, the only reason an innocent person may be killed by 
a drone strike. Another set of errors are what might be called technical in nature: a 
malfunction of the targeting weapon, an error involving target mapping or guidance, 
a last-second decision by a victim to enter the target zone without the knowledge of 
targeters or after the weapon has been fired, or errors involving standing U.S. esti-
mates of objects potentially subject to collateral damage (the composition, purpose, 
or size of buildings in an area, the population density of a given neighborhood). 
Deaths that result from such ‘technical’ errors are obviously no less tragic, and it may 
be that more can be prevented by continued improvements in weapons technology, 
mapping, social and cultural intelligence, and more. But military targeting experts 
also suggest technical errors account for a small proportion of collateral deaths.60 
More important here, it seems unlikely that any decision-making process at the tar-
geting stage will help address them. 

Finally, as noted above, it is also possible that an innocent victim’s death was the 
product of “conscious decision.”61 That is, a calculation by the government that even 
though it could predict in advance that the strike would likely result in, for example, a 
child’s death, the attack that killed her was, as the law of war provides, not “excessive 

58 See Naval War College Briefing, supra note 44 (describing targets identified as lawful military tar-
gets “in error”); see also CJCSI 3160.01, supra note 43, at D-A-7 (“Recent operational feedback indicate 
that most collateral damage incidents result from target misidentification.”); Gregory S. McNeal, Targeted 
Killing and Accountability, 101 GEORGETOWN L. J. (forthcoming 2013) (“When collateral damage did 
occur [in Iraq and Afghanistan], 70% of the time it was attributable to failed (e.g. mistaken) identifica-
tion. The remaining 22% were attributable to weapons malfunction and a mere 8% were attributable to 
proportionality balancing—e.g. a decision that anticipated military advantage outweighed collateral 
damage.”) (based on a small set of interviews conducted).

59 Hamdi v. Rumsfeld, 542 U.S. 507, 530 (2004) (opinion of O’Connor, J.) (“Procedural due pro-
cess rules are meant to protect persons not from the deprivation, but from the mistaken or unjustified 
deprivation of life, liberty, or property”) (internal quotations omitted); see also, e.g., Parham v. J.R., 
442 U.S. 584 (1979). 

60 See Naval War College Briefing, supra note 44
61 See id.
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in relation to the expected military advantage gained.”62 While it is surely possible 
that some form of proportionality “error” may occur, it is a mistake to view all col-
lateral deaths that are the result of such a proportionality calculation as “erroneous” 
in the Mathews sense. Judgments about the relative value of the “military advantage 
gained” through the destruction of a target are both substantive in nature, and subjec-
tively dependent on the defined policy goal to be achieved. These policy goals should 
be publicly known and debated. But they are in this respect distinct from the objective 
type of error that procedural corrections may be able to remedy. 

As the foregoing should suggest, the answer to the question—which, if any, sub-
stitute procedures might help avoid erroneous targeting—depends centrally on which 
kind of error, if any, produced the result. While technical errors and proportionality 
errors occur, they are both less frequent and less susceptible to redress through tar-
geting stage procedures. The analysis that follows thus focuses on how process might 
reduce the risk of PID error, described above. As Mathews requires, the analysis 
begins with a description of existing procedures. It then considers how additional 
procedures might impact the risk of error and the interests at stake. 

1. Existing Process for Deliberate Targets 
a. process sources and methods 

The description of the targeting process here is based on the doctrine set forth in 
DOD’s Joint Publication 3-60: Joint Targeting (JP 3-60). Prepared under the aus-
pices of the Chairman of the Joint Chiefs of Staff (CJCS), JP 3-60 is intended to 
provide detailed guidance on how to conduct the “planning, coordination, and exe-
cution of joint targeting” operations by the U.S. military. Together with instructions 
promulgated by the CJCS,63 the manual sheds light on the stages of the targeting 
process from target selection to post-strike investigation. It is important to note, 
however, that, JP 3-60 is at best an approximate description of current targeting pro-
cedures. In addition to common differences between what rules say on paper and 
how they function in practice, it is unclear how these rules interact with announced 
White House guidelines regarding, for example, the degree of certainty required for 
assessing a target is present.64 Even within the military, many CJCS instructions 
remain publicly unavailable. JP 3-60 is also not intended to, and does not, answer 
critical questions such as who may be targeted under the law of war.65

62 CJCSI 3160.01, supra note 43, at Enclosure D (implementing Additional Protocol I, art. 51(5) (b) 
(indiscriminate attacks include an attack “which may be expected to cause incidental loss of civilian life, 
injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in rela-
tion to the concrete and direct military advantage anticipated”)); see also Additional Protocol I, art. 52(2) 
(“Attacks shall be limited strictly to military objectives. In so far as objects are concerned, military objec-
tives are limited to those objects which by their nature, location, purpose or use make an effective contri-
bution to military action and whose total or partial destruction, capture or neutralization, in the 
circumstances ruling at the time, offers a definite military advantage.”). 

63 For a listing of current CJCS directives, see http://www.dtic.mil/cjcs_directives/support/cjcs/cjcsi_
comp.pdf

64 Press Release, The White House, Fact Sheet: U.S. Policy Standards and Procedures for the Use of 
Force in Counterterrorism Operations Outside the United States and Areas of Active Hostilities (May 23, 
2013), available at http://www.whitehouse.gov/the-press-office/2013/05/23/fact-sheet-us-policy-standards-
and-procedures-use-force-counterterrorism (requiring “near certainty that the terrorist target is present” 
before conducting lethal targeting) [hereinafter White House Fact Sheet].  

65 DOJ Targeting White Paper, supra note 4, at 16 (leaving undefined what counts as “direct partici-
pation in hostilities” rendering an individual targetable within the law of war). 
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JP 3-60 also distinguishes between deliberate targeting operations—involving 
planned targets and a non-exigent time frame (a day or more)—and dynamic opera-
tions—typically involving operations to be carried out within 24 hours, including 
against unanticipated targets of opportunity. Many of the highest profile U.S. target-
ing operations in recent years have been deliberate in nature. U.S. citizen Anwar Al 
Awlaki, for instance, was apparently placed on targeting lists a year or more before 
he was killed by a U.S. drone in Yemen.66 Indeed, assembling and vetting lists of 
potential targets is hardly a new phenomenon; it has been a central feature of target-
ing doctrine in, at a minimum, an armed conflict setting. At the same time, the steps 
in the deliberate targeting process are also generally followed in dynamic targeting. 
Although processes may be substantially “compressed” in dynamic targeting,67 there 
is always some form of positive identification process. LOAC requires under any cir-
cumstances that states distinguish between civilians and combatants, and target only 
combatants; indiscriminate targeting of civilians is a war crime.68 While some proce-
dural changes will prove infeasible if applied to more exigent circumstances, not all 
such adaptations will be.  

As Hamdi suggests, military regulations implementing international law provide 
an important starting point for due process analysis.69 If the military has determined 
it is feasible to adhere to at least this level of pre-deprivation process, then this process 
may provide a useful constitutional minimum to which any U.S. agency targeting 
authority must adhere. Examining the deliberate targeting process also demonstrates 
the substantial procedural architecture that already exists in U.S. operations, an archi-
tecture that performs many functions familiar to administrative procedure: informa-
tion gathering, analysis, briefing, decision-making. It thus corrects what appears to be 
a common misapprehension about the possibility of any pre-deprivation process, and 
about the role the law already plays in day-to-day targeting decisions. 

b. Current procedures 
The initial steps of the target development process below the policy level are 

opaque in manual descriptions, in part because suggestions may come from a wide 
range of government components.70 Once a target is nominated by a combatant com-
mand, it becomes easier to describe a standardized process of vetting and valida-
tion.71 Vetting is conducted by an interagency group of military and intelligence 

66 See, e.g., Al-Aulaqi v. Obama, 727 F.Supp.2d 1 (D.D.C. 2010) (The existence of such “lists” has been 
a central feature of public reporting on targeting operations based on anonymous official sources); See, 
e.g., daniel klaidman, kill or capture: the War on terror and the soul of the 
obama presidency (2012). 

67 See, e.g., JP 3-60, supra note 15, at J-3 (“In a dynamic targeting environment, well-organized, and 
inclusive target vetting sessions are critically important due to compressed timelines”). 

68 See Additional Protocol I, supra note 43; JP 3-60, supra note 15, at A2.
69 Hamdi v. Rumsfeld, 542 U.S. 507, 538 (2004) (opinion of O’Connor, J.) (“[M]ilitary regulations 

already provide for such process in related instances, dictating that tribunals be made available to deter-
mine the status of enemy detainees who assert prisoner-of-war status under the Geneva Convention.”) 
(citing Headquarters Depts. of Army, Navy, Air Force, and Marine Corps, Enemy Prisoners of War, 
Retained Personnel, Civilian Internees and Other Detainees, Army Regulation 190–8, ch. 1, § 1–6 (1997)).   

70 JP 3-60, supra note 15, at II-5—II-10; id. at II-12 (“[It] is imperative that procedures be in place for 
additions or deletions to [target] lists and that those procedures are responsive and verifiable,” but not 
specifying procedures). 

71 Id. at II-4. 
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officials,72 and assesses the accuracy of the intelligence supporting the placement of 
the target on a candidate list.73 Drawing on target-related intelligence, operational, 
planning, and legal information collected and stored in an electronic target folder 
(ETF),74 the interagency group verifies the candidate target’s identification, his loca-
tion, function, description, and significance.75 The interagency vetting participants 
then vote on whether to move forward with a target, with votes recorded in the ETF. 

The list produced by the interagency vetting group is then forwarded to a Joint 
Targeting Coordination Board (JTCB) for target validation. Validation assesses 
whether the target meets command objectives, and whether the target is lawful under 
the law of war and existing rules of engagement. The JTCB is typically chaired by a 
military commander, and includes military staff, other agencies and multinational 
partners that may be involved, subject matter experts in lethal and non-lethal target-
ing methods, and judge advocates—legal officers tasked with ensuring compliance 
with U.S. and international law and rules of engagement. 

At both the vetting and validation stages, CJCS instructions require “all com-
manders, observers, air battle managers, weapons directors, attack controllers, weap-
ons systems operators, intelligence analysts, and targeting personnel” to establish 
“positive identification” (PID) of each target.76 Those responsible for PID have a duty 
to establish with “reasonable certainty that a functionally and geospatially defined 
object of attack is a legitimate military target in accordance with the Law of War and 
applicable Rules of Engagement.”77 All core participants in the process—at the inter-
agency level, at the JTCB, and through the chain of command—thus have indepen-
dent obligations to conclude with reasonable certainty that the target is an appropriate 
one as a matter of fact and law. (Recently released White House guidelines setting 
forth procedures for counterterrorism operations outside areas of active hostilities 
suggest a higher degree of certainty required.78 Those guidelines are discussed below.) 

Also beginning with vetting and validation, CJCS instructions require the same 
actors to “identify potential collateral concerns” in targeting, applying a method 
known as collateral damage estimation (CDE). CDE is to ensure “application of 
enough force to create the desired effects while minimizing collateral damage and 
waste of resources.”79 Personnel trained in CDE methodology80 estimate any “unin-
tended or incidental damage” likely to be caused “to persons or objects not the 
intended target and … not lawful targets.”81 Recognizing the difference between 

72 Defense Department General Counsel, Joint Targeting Cycle and Collateral Damage Estimation 
Methodology (CDM), Nov. 10, 2009 (listing participants as including the initial combatant command 
nominator, as well as Armed Services Joint Staff Intelligence, Central Intelligence Agency, Defense 
Intelligence Agency, National Security Agency, and National Geospatial-Intelligence Agency), available at 
http://www.aclu.org/files/dronefoia/dod/ drone_dod_ACLU_DRONES_JOINT_STAFF_SLIDES_1-47.
pdf [hereinafter DOD Joint Staff Slides]. 

73 JP 3-60, supra note 15, at GL-15.
74 Id. at II-11. 
75 DOD Joint Staff Slides, supra note 72
76 CJCSI 3160.01, supra note 43, at A6; see also JP 3-60, supra note 15, at II-21(describing technical 

methods for establishing PID). 
77 CJCSI 3160.01, supra note 43, at A6 (emphasis added). 
78 White House Fact Sheet, supra note 64.  
79 JP 3-60, supra note 15, at F-1.
80 Id. at II-14. 
81 DOD Joint Staff Slides, supra note 72.
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those who may be properly targeted and not—a core principle of the law of war—is 
thus a central part of the function of CDE analysts.82

From these findings, CDE analysts produce a numerical estimate of collateral 
casualties. This number is then used to conduct the proportionality determination 
the law of war requires—that is, whether the collateral effects of the proposed attack 
are “excessive in relation to the expected military advantage gained.”83 The ‘expected 
military advantage gained’ by the destruction of the target is also expressed in numer-
ical terms, in the form of a “non-combatant value” (NCV)—a subjective valuation 
selected by a commander or more senior policy official.84 The proportionality calcu-
lation may thus be done quickly. If the NCV is greater than the CDE, then the target 
may be struck consistent with the law of war. 

On completion of its validation process, the JTCB places the resulting names on a 
new targeting list. The candidate list is sent to the military component commander to 
approve or reject targets, and identify the method to be used for engagement (lethal 
or non-lethal). The commander bases his decision on “a comprehensive briefing” by 
a force planning team, which puts forward a recommended plan and explains the 
rationale behind the decisions, including collateral damage estimates. The compo-
nent commander may then modify the plan, or may ask his superior for additional 
guidance or to modify the objective. Again, the commander is bound by the CJCS 
requirement that there be “reasonable certainty” both that the defined target is legiti-
mate under the law of war and rules of engagement, and that there has been due dili-
gence in the estimate of collateral damage. (Again, for operations outside areas of 
active hostilities, the White House appears to have adopted an additional standard in 
this regard, namely, that there be “near-certainty that no civilians will be killed or 
injured — the highest standard we can set.”85) 

If the component commander approves a plan, operations and intelligence staffs 
brief the plan to the Joint Forces Commander, likewise bound by the “reasonable 
certainty” requirement. In addition to reviewing PID and CDE findings provided by 
the briefers, the Joint Forces Commander is also charged with identifying and clas-
sifying targets as “sensitive.”86 Sensitive targets are those estimated to have effects 
beyond those permitted under existing rules of engagement—for example, when the 
strike may produce a special environmental hazard (like a chemical weapons plume); 
when the estimated collateral damage exceeds a set threshold; or when the targeting 
may produce “adverse political ramifications” or “public sentiment.”87 Finding that a 

82 Additional Protocol I, supra note 43. Military staff also examine whether collateral damage may 
be mitigated by a different method of engagement (including non-lethal force); and, relying in part on 
pre-existing classified population density tables, showing the average population density by day and night 
depending on the type of structure involved (residential structures, rail stations, manufacturing districts, 
etc.), see Naval War College Briefing, supra note 44, whether the composition, size or purpose of struc-
tures within the collateral effects radius, or the time of the strike, might limit anticipated collateral losses. 
Id. To be qualified as a CDE analyst, staff must complete a 40-hour course, including training in the ap-
plicable law of war; they must also master mission-specific rules of engagement and policies. CJCSI 
3160.01, supra note 43, at D-E-1. 

83 DOD Joint Staff Slides, supra note 72; CJCSI 3160.01, supra note 43 (implementing Additional 
Protocol I, art. 51).

84 Strikes involving “sensitive” targets, such as those with a higher likelihood of civilian injury, or 
serious political consequences, must be approved by the President or the Secretary of Defense. DOD Joint 
Staff Slides, supra note 72 (citing classified instruction CJCSI 3122.06).

85 Obama NDU Speech, supra note 9.
86 CJCSI 3160.01, supra note 43, at D-4
87 Id. at GL-7.
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target is “sensitive” in any of these respects triggers an additional process in which 
final review and approval must come from the President or Secretary of Defense.88

With the final approval of the Joint Forces Commander or more senior authority 
if required, staff begins the planning and execution of the operation.89 Among the 
final stages in execution is another PID check. Here called combat identification 
(CID), it is “the process of attaining an accurate characterization of detected objects 
in the operational environment to support an engagement decision.”90 Operations 
personnel also carry out target validation again as a final step before engagement. 
Validation here includes confirmation again that the target meets command objec-
tives, a final CDE analysis based on current information, and an assessment that the 
strike complies with the law of war and rules of engagement.91 

2. Alternative Procedures 
In determining whether the procedures just described satisfy constitutional due 

process, Mathews directs that we evaluate “the fairness and reliability of the existing 
pre-termination procedures, and the probable value, if any, of additional procedural 
safeguards.” There is much to commend in the JP 3-60 doctrine, including: the devel-
opment of a record in the ETF supporting a targeting decision; the integration of 
legal personnel in multiple stages of review; and the obligation on all participants to 
establish a degree of certainty surrounding the facts and law supporting a decision to 
pursue a lethal strike. But by any Mathews measure of due process, JP 3-60 proce-
dures fall short of the fundamental minimum: there is no notice to deliberate targets 
and no opportunity, pre or post-deprivation, for a potential target to be heard.92 This 
section considers whether there is any meaningful way to remedy these gaps with 
additional safeguards. 

a. notice 
As the Court long ago recognized, the right to be heard “has little reality or worth 

unless one is informed that the matter is pending and can choose for himself whether 
to appear or default, acquiesce or contest.”93 Yet as with other aspects of procedural 
due process, the timing and content of notice has depended on how best to accom-
modate “the competing interests involved.”94 Notice must be “reasonably calculated, 
under all the circumstances, to apprise interested parties of the pendency of the action 
and afford them an opportunity to present their objections.”95 The Court has thus 
upheld, for example, constructive notice provisions, by which nonresidents of a juris-
diction, or those whose addresses were unknown, were given notice by publication.96 
Courts have likewise approved terrorist asset freezing laws that provide only post-
deprivation notice to those whose assets are subject to forfeiture. As several courts 
have recognized, foreign terrorist organizations are not entitled to pre-deprivation 

88 Id. (citing classified instruction CJCS 3122.06).
89 JP 3-60, supra note 15, at II-19. 
90 Id. at II-21.
91 Id. at II-29
92 Hamdi v. Rumsfeld, 542 U.S. 507, 533 (2004).
93 Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950). 
94 Goss v. Lopez, 419 U.S. 565, 579-80 (1975) (temporary school suspension) (“There need be no delay 

between the time ‘notice’ is given and the time of the hearing.”). 
95 Dusenbery v. United States, 534 U.S. 161, 168 (2002).
96 Mullane, 339 U.S. at 320.
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process that would effectively afford them a chance to “spirit [otherwise seizable] 
assets out of the United States.”97 

The argument against pre-deprivation notice in an exigent setting is compelling. 
But it is far from clear that the same reasoning applies in the context of deliberate 
targeting. First, deprivation of assets and deprivation of life are categorically differ-
ent losses. As the Seventh Circuit emphasized in the asset seizure context, if the sei-
zure later proved unjustified under the law, wrongfully designated organizations 
were entitled to pursue a statutory remedy for just compensation.98 Put differently, 
post-deprivation process could afford targets a “meaningful” opportunity to contest 
the legality of the action, and remedy any wrongful loss.99 As noted above, post-
deprivation remedies are far less “meaningful” when the life is already lost. 

Second, while there are circumstances in which a post-deprivation remedy may be 
the only possible mechanism for providing process to wrongful victims of lethal 
force, as noted below, not all forms of pre-deprivation notice run counter to govern-
ment interests. There can be little doubt that Osama bin Laden, Anwar al Awlaki, 
and other key terrorist suspects knew well in advance of their deaths that the United 
States sought to capture or kill them. In bin Laden’s case, two U.S. Presidents, the 
Congress, and the courts had publicly named bin Laden and Al Qaeda’s leadership as 
part of an organization with which the United States was at war.100 In some contrast, 
Awlaki appears to have become aware of his inclusion on a U.S. list of terrorist sus-
pects to kill or capture through repeated, widely quoted government statements.101 
Targets like bin Laden, Awlaki and others had constructive notice that they were 
sought by the United States. Whatever one’s view of the underlying legality of these 
particular actions, the U.S. government evidently determined that such notice served 
U.S. interests in those cases. 

In this regard, it is possible to conceive of forms of notice in deliberate targeting 
that would enhance the fairness of pre-deprivation process without necessarily com-
promising government interests. For instance, if the U.S. justification for the lawful 
use of force is the existence of an armed conflict, it advances constitutional due 

97 Global Relief Found. v. O’Neill, 315 F.3d 748 (7th Cir. 2002) (“Nor does the Constitution entitle 
GRF to notice and a pre-seizure hearing, an opportunity that would allow any enemy to spirit assets out 
of the U.S.”). As the Seventh Circuit put it in that context, “postponement is acceptable in emergencies.” 
O’Neill, 315 F.3d at 754; cf. Nat’l Council of Resistance of Iran v. U.S. Dep’t of State, 251 F.3d 192 (D.C. 
Cir. 2001) (“The Secretary must afford to the entities under consideration notice that the designation [of 
foreign terrorist organization] is impending. Upon an adequate showing to the court, the Secretary may 
provide this notice after the designation where earlier notification would impinge upon [U.S.] security and 
other foreign policy goals.”). 

98 O’Neill, 315 F.3d at 754 (“Opportunity to obtain recompense under [existing federal statute] if the 
blocking turns out to be invalid, provides the private party with the very remedy that the Constitution 
names: just compensation.”). 

99 See Parham v. J.R., 442 U.S. 584 (1979) (determination by neutral physician whether statutory ad-
mission standard is met required before confinement of child in mental hospital). 

100 See, e.g., President George W. Bush, Address to Joint Session of Congress (Sept. 21, 2001) ( not-
ing that “[o]ur war on terror begins with al Qaeda,” and demanding that Taliban government “[d]eliver 
to United States authorities all of the leaders of Al Qaeda who hide in your land”); President Barack 
Obama, Remarks on National Security (May 21, 2009) (“[W]e are indeed at war with al Qaeda and its 
affiliates.”); Al-Bihani v. Obama, 590 F.3d 866, 878 (D.C. Cir. 2010) (citing AUMF), reh’g denied en 
banc, 619 F.3d 1 (2010). 

101 See, e.g., Al-Aulaqi v. Obama, 727 F.Supp.2d 1 (D.D.C. 2010); Keith Johnson, U.S. Seeks Cleric 
Backing Jihad, Wall st. j. (March 26, 2010), http://online.wsj.com/article/SB1000142405274870409410
457514412275653 7604.html (quoting senior U.S. intelligence official as describing Awlaki as “considered 
al Qaeda,” and quoting CIA Director Leon Panetta that Awlaki is “someone that we’re looking for”). 
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process interests to provide clear and public notice of those particular nations or 
organizations with which the United States considers itself at war. Conversely, publi-
cation of only more generalized notice—for example, that the United States is engaged 
in an armed conflict against forces “associated with” named enemies—raises more 
substantial due process concerns.102 For the same reasons due process prohibits 
vagueness in other areas of law—that it is unfair to expect individuals to conform 
their conduct to the law or avoid its consequences if they do not know what the law 
is—it would be deeply problematic to deprive a U.S. citizen of life or liberty because 
he was, for example, a member of an organization against which the United States 
was only secretly at war.103

If the U.S. justification for the use of force is the exercise of self defense, particu-
larly in response to an armed attack,104 constructive notice of this type may be equally 
valuable, so long as it does not “impinge upon the security” of the United States.105 
While courts have rightly recognized that there is no requirement of pre-deprivation 
notice when it would enable “asset flight” or would otherwise compromise govern-
ment response in exigent circumstances,106 they have also recognized that such cir-
cumstances, even in the context of national security, do not always exist. Thus, in 
rejecting the government’s argument that groups were not entitled to prior notice that 
they were being considered for designation as a “foreign terrorist organization” under 
the Antiterrorism and Effective Death Penalty Act, the D.C. Circuit emphasized that 
there had been no showing in that case that a minimal form pre-designation notice 
would interfere with the government’s legitimate foreign policy goals.107 Such cir-
cumstances are equally imaginable in the U.S. government’s targeting operations. 
Indeed, as the government made clear in litigating about Awlaki’s then-prospective 
targeting, if Awlaki chose to appear peacefully to challenge the government’s reported 
position that he had orchestrated the attack on a Detroit-bound civilian airliner, he 
would be “under no danger of the U.S. government using lethal force against him.”108 

As such illustrations highlight, constructive notice may have the effect of reducing 
the risk of error in several respects. In self defense settings, such notice opens the pos-
sibility that nations, organizations or individuals within them identified as responsi-
ble for an attack against the United States might peacefully challenge the accuracy of 
such a finding. While it seems unlikely individuals actually intent on attacking the 

102 See, e.g., Respondents’ Memorandum Regarding the Government’s Detention Authority Relative 
to Detainees Held at Guantanamo Bay, In re Guantanamo Bay Detainee Litigation, Misc. No. 08-442 
(TFH) (D.D.C. Mar 13, 2009) (arguing that “the AUMF is not limited to persons captured on the battle-
fields of Afghanistan” nor to those “directly participating in hostilities,” but that “[u]nder a functional 
analysis, individuals who provide substantial support to al-Qaida forces in other parts of the world may 
properly be deemed part of al-Qaida itself”). 

103 Cf. City of Chicago v. Morales, 527 U.S. 41, 56 (1999). 
104 U.N. Charter art. 51. 
105 Nat’l Council of Resistance of Iran v. U.S. Dep’t of State, 251 F.3d 192 (D.C. Cir. 2001). 
106 Al Haramain Islamic Found. v. U.S. Dep’t of Treasury, 686 F.3d 965, 985 (9th Cir. 2012). 
107 Nat’l Council of Resistance of Iran, 251 F. 3d at 208 (suggesting the State Department provide 

notice that: “We are considering designating you as a foreign terrorist organization, and in addition to 
classified information, we will be using the following summarized administrative record. You have the 
right to come forward with any other evidence you may have that you are not a foreign terrorist 
organization.”). 

108 Al-Aulaqi v. Obama, 727 F.Supp.2d 1, 17 (D.D.C. 2010) (“Defendants have made clear—and in-
deed, both international and domestic law would require—that if Anwar Al-Aulaqi were to present him-
self in that manner, the United States would be ‘prohibit[ed] [from] using lethal force or other violence 
against him in such circumstances.’”) (internal citations omitted).
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United States would avail themselves of such an opportunity, the prospect remains 
that those who have been wrongfully identified—those for whom targeting would be 
an error—would take advantage of any opportunity to protest. 

In an armed conflict setting, broad public dissemination of the identity of the 
organizations subject to targeting can bring important clarity not only to the public 
at large (including those who may wish to take steps to protect themselves from col-
lateral injury), but also to the large and diverse array of U.S. government, contract, 
and often allied multinational personnel engaged in targeting operations, all of whom 
share an obligation to verify the factual and legal propriety of striking a given target. 
As it stands, the process manuals and other guidance discussed here are silent on 
questions of who may be targeted, and the DOD manual setting forth U.S. policy on 
who is targetable in armed conflict remains incomplete. Different targeting lists are 
maintained by different U.S. agencies, even different branches of the armed servic-
es.109 Indeed, in recent testimony before the Senate Armed Services Committee, the 
Assistant Secretary of Defense for Special Operations and Low-Intensity Conflict 
was uncertain whether there existed a formal list of organizations and entities the 
administration has determined to be co-belligerents of al Qaeda (and thus subject to 
targeting).110 While it is unclear when and why PID errors persist, it seems plausible 
that the more organizations and personnel are involved, and the less clarity there is 
on the scope of targeting operations, the more likely it is for first order PID errors to 
occur. That is, the more likely it is that targeters nominate or strike individuals who 
are not legitimate military targets in fact or law.111 

b. opportunities to Be heard 
The Constitution requires some hearing before the government may deprive a per-

son of liberty or property, so that the party opposing action may challenge the gov-
ernment’s findings.112 But the kind of hearing due process requires varies greatly 
depending on the circumstances. The role of neutral arbiter, for instance, need not in 
all instances be filled by a judicial officer, but may at times be performed by a profes-
sional expert, trained in the applicable technical and legal standards, so long as he or 
she is authorized to independently evaluate information, rely on established profes-
sional procedures, and decide freely and without fear of sanction for or against the 
course of action the government recommends.113A formal evidentiary hearing is like-
wise not always required, particularly where there is meaningful post-deprivation 
relief available.114 What is indispensable to due process, however, is that there is some 

109 Jo Becker & Scott Shane, Secret ‘Kill List’ Proves a Test of  Obama’s Principles and Will, N.Y. 
TIMES, May 29, 2012, at A1.

110 To Receive Testimony on the Law of  Armed Conflict, the Use of  Military Force, and the 2001 
Authorization for Use of  Military Force: Hearing Before The S. Comm. on Armed Services, 113th Cong. 
(2013) available at http://www.armed-services.senate.gov/hearings/event.cfm?eventid=dff260f50b247719c
4fa9f1e3daf7232. 

111 Cf., e.g., maj. gen. george r. fay, ar 15-6 investigation of the abu ghraib 
detention facility and 205th military intelligence brigade 112–13, 118–19 (2004) 
(“DoD’s development of multiple policies on interrogation operations for use in different theaters or op-
erations confused Army and civilian Interrogators….”); lt. gen. anthony r. jones, article 
15-6 investigation of the abu ghraib prison and the 205th military 
intelligence brigade 5 (2004) (“Confusion about what interrogation techniques were authorized 
resulted from the proliferation of guidance and information….”). 

112 See supra note 35. 
113 Parham v. J.R., 442 U.S. 584 (1979).
114 See supra note 35. 
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“opportunity to present reasons… why proposed action should not be taken.”115 A 
pre-deprivation hearing is an essential “check against mistaken decisions.”116

For individuals who are the object of deliberate targeting or those who are among 
collateral deaths resulting from PID errors, the weight of the individual interest at 
stake, the absence of any government interest in mistaken targeting, the risk of PID 
error, and the relative weakness of damages as compensation for an erroneous loss of 
life—all these suggest that a post-deprivation hearing alone is likely inadequate to 
satisfy due process. It is indeed difficult to conceive a theory of due process that 
would require a pre-deprivation hearing before depriving an individual of govern-
ment benefits, for example, but not require any such hearing before depriving that 
individual of his life.117

What seems most acutely missing from the existing pre-deprivation process is a 
chance for the threatened individual to present the reasons why the proposed action 
should not be taken. Elsewhere in law where the individual most affected cannot 
represent his own interests, courts commonly recognize the value of having another 
actor to fulfill that role.118 In this context, it is likewise possible to imagine an institu-
tional role of opposition advocate, charged with conducting a simultaneous but inde-
pendent evaluation of the factual and legal basis for the targeting decision, with a 
view to developing the best reasons why the strike should not be taken. To the extent 
such an actor engaged in early-targeting-cycle analyses—vetting or validation, or ini-
tial CDE analysis, for example—their participation would seem to add little to the 
government’s existing burden. It would shift or augment by one the allocation of 
responsibility among the substantial number of targeting personnel, including legal 
officers, already engaged. 

At the same time, there is reason to expect that an officer charged with making the 
negative case could substantially reduce the risk of error inherent in such operations. 
Anecdotal evidence from recent U.S. counterterrorism experience suggests that the 
inclusion of an institutionally assigned “red team” to a decision-making process can 
sharpen analysis, particularly in the face of shifting and uncertain information.119 
Such a mechanism is also consistent with longstanding findings of organization theo-
rists, who have recognized the value of competitive internal decision-making mecha-
nisms to identify and correct error.120 Particularly if the layers of review built into the 
existing process are insufficiently independent from each other—if succeeding review 
layers rely on or defer to earlier determinations without verifying previous findings—
an internal opposition advocate could help address organizational pathologies like 

115 Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 546 (1985) (emphasis added); id. at 533 (“pre-
termination hearing need not definitively resolve the propriety” of action, but is “an initial check against 
mistaken decisions”). 

116 Id. at 545 (citing Goldberg v. Kelly, 397 U.S. 254 (1970)). 
117 See Goldberg, 397 U.S. at 261. 
118 See, e.g., Whitmore v. Arkansas, 495 U.S. 149 (1990) (“next friend” standing). 
119 Michele L. Malvesti, Policy Considerations in Combating Terrorism: Decision-Making Under 

Conditions of Risk and Uncertainty, Combating Terrorism at West Point Occasional Papers Series, p. 7 
(Jan. 2012), available at http://www.ctc.usma.edu/wp-content/uploads/2012/01/CTC_CTRisk_MM_ 
040112.pdf (describing the utility of a CIA “red team” assessment of the evidence supporting the bin 
Laden raid). 

120 See, e.g., irving l. janis, groupthink 142–58 (2d ed. 1982); Todd R. La Porte, Challenges 
of  Assuring High Reliability When Facing Suicidal Terrorism, in seeds of disaster, roots of 
response: hoW private action can reduce public vulnerability 99 (Philip E. 
Auerswald et al. eds., 2006). 
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this kind of shirking or logrolling, tendencies that can make even a tentative recom-
mendation seem an irreversible judgment.121 

Including an opposition advocate in the deliberate targeting process is unlikely to 
address all forms of error. To the extent late-stage combat identification is responsi-
ble for PID errors—that is, in the final CID and CDE checks before a strike is exe-
cuted—it is less certain how such additional process is consistent with government 
interests in carrying out what may by then be time-sensitive operations. Opposition 
advocates are likewise unlikely to help limit the kind of technical errors that might 
lead to erroneous deaths in targeting. As noted above, these are the kinds of errors for 
which it seems unlikely any decision-making procedures at the targeting stage will 
help. It is for just such kinds of errors that the Court has recognized the due process 
significance of post-deprivation remedies. Whether erroneous deaths are caused by 
state negligence, or by the kind of mistakes that inevitably accompany some exigent 
circumstances, a formal, post-deprivation hearing, conducted in a civil or adminis-
trative setting by a neutral, independent arbiter, is a necessary component of due 
process in targeting. 

c. Burden of proof 
A final feature of procedural due process is worth considering—what law calls the 

standard of proof required to “instruct the fact finder concerning the degree of confi-
dence our society thinks he should have in the correctness of factual conclusions for 
a particular type of adjudication.”122 The law has generally tended to assign burdens 
of proof depending on the importance society places on the interests at stake: facts in 
a dispute between private parties for money damages need only be proven by a “pre-
ponderance of the evidence,” for example, while facts necessary to convict a defen-
dant in a criminal case must be proven “beyond a reasonable doubt.”123 Intermediate 
burdens—like a requirement of clear and convincing evidence—have been used to 
determine, for example, when a person may be deprived of liberty indefinitely because 
she is a danger to herself or others. Given “the uncertainties of psychiatric diagnosis,” 
courts reason, “requiring a state to prove mental illness ‘beyond a reasonable doubt’” 
imposes a burden the state cannot meet, erecting “an unreasonable barrier to needed 
medical treatment.”124 

CJCS instructions give targeting personnel the responsibility to establish to a 
“reasonable certainty that a functionally and geospatially defined object of attack is 
a legitimate military target in accordance with the Law of War and applicable Rules 
of Engagement.”125 Is that standard of proof sufficient to satisfy due process in target-
ing outside areas of active hostilities? Even more than the individual interest at stake 
in avoiding erroneous commitment to a potential lifetime of indefinite detention, the 
weight of both individual and government interests in avoiding erroneous targeting, 
coupled with the recognized incidence of PID errors in such operations, suggests the 
preponderance of the evidence standard is too low in a deliberate targeting setting. 
While it is unclear what “reasonable certainty” demands, to the extent it is only the 
certainty that the identification is more likely than not, it falls short of due process 

121 See, e.g., Scott D. Sagan, The Problem of  Redundancy Problem: Why More Nuclear Security Forces 
May Produce Less Nuclear Security, 24 risk analysis 935, 939 (2004). 

122 Addington v. Texas, 441 U.S. 418, 423 (1979) (internal quotations omitted). 
123 See id. at 423-24. 
124 Id. at 418.
125 CJCSI 3160.01, supra note 43.
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requirements. At the same time, because armed conflict is often waged with informa-
tion gaps difficult or impossible to bridge, requiring proof ‘beyond a reasonable 
doubt’ seems as unreasonable here as it was to the Court in evaluating civil commit-
ment for dangerousness. 

New White House guidelines require a “near certainty that the terrorist target is 
present,” as well as a “near certainty that non-combatants will not be injured or 
killed,” before conducting lethal targeting outside an area of active hostilities.126 If 
this is intended to strengthen the “reasonable certainty” standard, bringing it in line 
with proof required before depriving individuals of their liberty, it is a step forward. 
If the foregoing analysis is correct, it is not only wise as a matter of policy, it is required 
to comply with due process under the U.S. Constitution. 

IV. CONCLUSION 
Profound disagreements about the legality and wisdom of U.S. targeting practices 

remain, but the pressing need for their resolution should not stand in the way of incre-
mental improvements. In evaluating the targeting process, the public and individual 
interests are aligned; both favor identifying and implementing procedures that can 
reduce the risk of tragic error. 

126 White House Fact Sheet, supra note 64. 
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Corporate Religious Liberty:  
Why Corporations Are Not 
Entitled to Religious Exemptions*

Caroline Mala Corbin**

INTRODUCTION
One of the main questions before the Supreme Court in Sebelius v. Hobby Lobby 

Stores, Inc.1 and Conestoga Wood Specialties Corp. v. Sebelius2 is whether large for-
profit corporations are entitled to religious exemptions under the Free Exercise Clause 
or the Religious Freedom Restoration Act. In particular, the plaintiffs seek religious 
exemptions from the Affordable Care Act’s so-called “contraception mandate.”3 

Hobby Lobby Stores, Inc. and Conestoga Wood Specialties Corp. are closely-held, 
for-profit corporations. Earning roughly $3 billion in annual revenue, Hobby Lobby 
operates a nationwide chain of arts and crafts stores with over 13,000 full-time 
employees. Conestoga Wood manufactures wood cabinets and employs around 950 
people. As large for-profit corporations, they are required by the Affordable Care Act 
to provide health insurance to their employees, and that health insurance must cover 
preventive care without any cost sharing from those employees.4 For women, preven-
tive care includes access to FDA-approved contraception, including morning-after 
pills such as Plan B. 

The owners of Hobby Lobby and Conestoga Wood, the Green family and the 
Hahn family, respectively, oppose abortion on religious grounds, viewing it as an 
“intrinsic evil and a sin against God to which they are held accountable.”5 The law-
suits name themselves and their corporations as plaintiffs. That is, they first argue 
that the contraception mandate violates their religious conscience as individuals 
because owning a company whose health insurance plan must cover morning-after 

* This Issue Brief was initially published in January 2014. 
** Professor of Law, University of Miami School of Law. Several arguments are based on an earlier 

piece, Corporate Religious Liberty (August 2013) (available on SSRN). 
1 134 S. Ct. 678 (Mem) (2013) (granting petition for writ of certiorari to the United States Court of 

Appeals for the Tenth Circuit).
2 134 S. Ct. 678 (Mem) (2013) (granting petition for writ of certiorari to the United States Court of 

Appeals for the Third Circuit).
3 The circuits have split, with the Seventh and Tenth Circuit Courts of Appeals holding that for-

profit corporations can bring religious liberty claims, and the Third, Sixth, and D.C. Courts of Appeals 
holding that they cannot. 

4 Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 (2010), amended by 
Health Care and Education Reconciliation Act of 2010, Pub. L. No. 111-152, 124 Stat. 1029 (codified as 
amended in scattered sections of Titles 26 and 42 of the U.S. Code).

5 Conestoga Wood Specialties Corp. v. Sec’y of U.S. Dep’t of Health & Human Servs., 724 F.3d 377, 
382 (3d Cir. 2013), cert. granted, 134 S. Ct. 678 (Mem) (2013).
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pills forces them to facilitate abortion.6 This question has been discussed elsewhere, 
and is not addressed here.7 Rather, this issue brief focuses on the corporate plaintiffs 
and the claim that the contraception mandate violates the religious conscience of the 
corporation qua corporation, and that the corporation is therefore entitled to a reli-
gious exemption. 

This is an entirely novel claim. It is also without merit. The Free Exercise Clause 
and the Religious Freedom Restoration Act protect the religious practices of indi-
viduals and churches. They do not, and should not, extend to the for-profit corporate 
form for at least three reasons. First, corporate religious liberty makes no sense as 
free exercise is understood to (a) protect an individual’s relationship with the divine 
and (b) respect the inherent dignity of the individual. Furthermore, Citizens United 
v. Federal Election Commission8 provides no theoretical foundation for corporate 
religious liberty. The justifications for extending free speech protection to for-profit 
corporations do not translate into the free exercise context. Second, there is no prec-
edent for the claim that for-profit corporations are entitled to religious liberty exemp-
tions; on the contrary, precedent such as United States v. Lee9 points in the other 
direction. Third, recognizing corporate religious liberty will benefit employers at the 
expense of their employees, who risk losing protection of the employment laws as 
well as their own free exercise rights.

I. THE ILLOGIC OF CORPORATE RELIGIOUS LIBERTY 
Whether a constitutional provision’s shelter should extend to corporations depends 

not on whether corporations are “persons” but on what that clause is meant to pro-
tect. At its heart, religious liberty protects the religious conscience of human beings. 
Sometimes people practice their faith individually, sometimes communally in volun-
tary religious associations. But what the Free Exercise Clause unquestionably pro-
tects are uniquely human attributes: a person’s relationship with the divine or a 
person’s inherent dignity. Corporations do not have a relationship with God or other 
divinity. Nor do they possess inherent dignity such that we must respect the exercise 
of their beliefs. Consequently, while religious liberty protects religious individuals 
and their churches, synagogues, mosques, temples, and other houses of worship, it 
makes no sense to extend religious liberty to for-profit corporations. 

6 In fact, there is no burden on religious conscience. Both Hobby Lobby’s Green family and 
Conestoga’s Hahn family object to abortion rather than contraception. Accordingly, they limit their 
opposition to morning-after pills like Plan B, which they believe kill fertilized eggs. They are wrong. 
Morning-after pills prevent ovulation. See, e.g., International Federation of Gynecology and Obstetrics 
(FIGO), Mechanism of Action: How Do Levonorgestrel-Only Emergency Contraception Pills (LNG 
ECPs) Prevent Pregnancy, March 2011, available at http://www.figo.org/files/figo-corp/MOA_
FINAL_2011_ENG.pdf (last accessed Jan. 13, 2013) (summarizing studies); Kristina Gemzell-
Danielsson et al., Review Article: Emergency Contraception—Mechanisms of Action, 87 Contraception 
300, 301 (2013). Consequently, there actually is no clash between plaintiffs’ religious obligations and 
the contraception mandate. See generally Caroline Mala Corbin, Abortion Distortions, 71 Wash. & 
Lee L. Rev. (forthcoming 2014). 

7 See, e.g., Caroline Mala Corbin, The Contraception Mandate, 107 Nw. U. L. Rev. 1469 (2013); 
Frederick Mark Gedicks, With Religious Liberty for All: A Defense of  the Affordable Care Act’s 
Contraception Coverage Mandate, ACS Law and Policy Issue Brief (2012). 

8 558 U.S. 310 (2010).
9 455 U.S. 252 (1982).
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A. the Free exerCise CLAuse proteCts reLigious ConsCienCe 

Whether a for-profit corporation is considered a “person” is not dispositive. 
Although the Supreme Court has held that corporations are “persons” for some con-
stitutional provisions,10 that recognition simply means that the Court has decided 
that it makes sense to apply those particular clauses to corporations. The Court has 
also held that various clauses do not apply to corporations.11 Thus, the real question 
is whether it is logical to extend the Free Exercise Clause, and consequently, the 
Religious Freedom Restoration Act (RFRA), to for-profit corporations.12 It is not. 

1. Protection of Individuals
Religious liberty is meant to protect religious individuals and their voluntary reli-

gious associations. People may disagree as to why, but no one disputes that the Free 
Exercise Clause protects individual religious conscience. Those religiously inclined 
might argue, as did James Madison in his Memorial and Remonstrance Against 
Religious Assessments, that “[i]t is the duty of every man to render to the Creator 
such homage, and such only, as he believes to be acceptable to him.”13 Accordingly, 
the state should not hinder anyone from meeting her religious obligations. As Justice 
Souter explained, “the [Free Exercise] Clause was originally understood to preserve 
a right to engage in activities necessary to fulfill one’s duty to one’s God.”14 

A more secular reason to protect religious practice focuses on individual auton-
omy and dignity, a touchstone of constitutional rights. One need not agree with 
someone’s religious beliefs in order to conclude that there is value in respecting her 
decision to follow them. The Free Exercise Clause furthers individual autonomy and 
dignity by recognizing people’s right to make decisions about their spirituality. 
Accordingly, the state should not demean people by forcing them to act contrary to 
their conscience. The underlying assumption is that people possess inherent dignity. 
“This dignity gives man an intrinsic worth, a value sui generis that is ‘above all price 
and admits of no equivalent.’”15 While the relationship between conscience, auton-
omy, and dignity is not straightforward, the three are inextricably linked, and the 
bottom line is that respecting religious autonomy/conscience is very much about 
respecting the inviolable dignity of the human person. 

It should be fairly apparent that neither the religion-based nor the dignity-based 
justification for protecting individual religious conscience translates to corporations. 

10 For example, the Supreme Court has held that corporations are persons protected by the Fourteenth 
Amendment’s guarantee of equal protection and procedural due process. Santa Clara Cnty. v. S. Pac. R.R. 
Co., 118 U.S. 394, 396 (1886) (equal protection); Covington & L. Tpk. Rd. Co. v. Sandford, 164 U.S. 578, 
592 (1896) (procedural due process). 

11 For example, the Supreme Court has declined to grant corporations full Fourth Amendment pri-
vacy rights, United States v. Morton Salt Co., 338 U.S. 632, 650-52 (1950), and any Fifth Amendment right 
against self-incrimination. Hale v. Henkel, 201 U.S. 43, 74-75 (1906). It has also held that corporations are 
not persons for purposes of the Privileges and Immunities Clause of the Fourteenth Amendment. Paul v. 
Virginia, 75 U.S. (8 Wall.) 168, 177 (1869).

12 There is no indication, and the plaintiffs do not argue, that the exercise of religion for purposes 
here differs under the Free Exercise Clause and RFRA.

13 James Madison, Memorial and Remonstrance Against Religious Assessments para. 1, as reprinted 
in Everson v. Bd. of Educ. of Ewing Twp., 330 U.S. 1, app. at 64 (1947).

14 Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 575-76 (1993) (Souter, J., 
concurring) (adding the caveat “unless those activities threatened the rights of others or the serious needs 
of the State”). 

15 immanuel kant, the metaphysical elements of justice ix (John Ladd trans. and ed., 
Library of Liberal Arts 1965) (1797).
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As for the religious justification, corporations, unlike natural people, do not have a 
relationship with God. They do not feel shame or sorrow for failing to fulfill their 
religious duties. There is no point in excommunicating them because they have no 
soul.16 As for the dignity justification, corporations, unlike natural people, possess no 
inherent dignity. They are not ends in themselves. On the contrary, corporations are 
a means to an end—artificial entities designed to facilitate economic growth. That is 
not a criticism, but a description of their intended purpose. In short, the Free Exercise 
Clause is designed to protect human attributes that, as insentient and instrumental 
entities, for-profit corporations lack. Consequently, for-profit corporations should 
not be entitled to Free Exercise Clause protection. 

2. Protection of Churches
Free Exercise Clause protection also extends to churches, synagogues, mosques, 

temples, and other houses of worship (“churches” for short). Protecting churches 
facilitates individual religious practice. After all, while religious practice may be a 
solitary endeavor for some, for others it is a group activity. As the Supreme Court has 
noted, “[f]or many individuals, religious activity derives meaning in large measure 
from participation in a larger religious community.”17 To fully protect individual reli-
gious conscience, it is necessary to protect associations of religious individuals. 

Proponents of corporate religious liberty argue that because nonprofit religious 
corporations like churches are protected by the Free Exercise Clause, then for-profit 
religious corporations ought likewise be protected since they are the same in all 
important respects. They both take the corporate form, and they both are institu-
tions through which people exercise their religion. Nonetheless, the reasons we pro-
tect churches do not ultimately apply to corporations. 

Actually, the justifications and appropriate scope of free exercise protection for 
churches is hotly contested. This disagreement takes place along various dimensions. 
One issue relevant to corporate religious liberty is whether the Free Exercise Clause 
protects churches as a proxy for the individuals associated with them or protects 
churches qua churches.18 In other words, can churches be rights-holders separate and 
apart from the individuals that compose them? 

One approach argues that we protect religious institutions only because we pro-
tect religious individuals, and any protection for churches is derived from protection 
of its individual members. This approach offers little support to for-profit corporate 
religious liberty claims, which focus on corporate “conscience” rather than individ-
ual conscience. In any event, as discussed below, the corporation cannot be said to 
merely represent an aggregation of its individual members. 

16 Liam Séamus O’Melinn, Neither Contract nor Concession: The Public Personality of  the 
Corporation, 74 geo. Wash. l. rev. 201, 251 (2006) (“[Sir Edward] Coke famously proclaimed that 
corporations ‘have no souls’… .”); cf. John Coffee, Jr., “No Soul to Damn, No Body to Kick:” An 
Unscandalized Inquiry into the Problem of  Corporate Punishment, 79 mich. l. rev. 386, 386 n.2 (1981) 
(“In the thirteenth century Pope Innocent IV forbade the practice of excommunicating corporations on 
the unassailable logic that, since the corporation had no soul, it could not lose one.”).

17 Corp. of the Presiding Bishop of the Church of Jesus Christ of Latter-Day Saints v. Amos, 483 U.S. 
327, 342 (1987).

18 Compare, e.g., Richard C. Schragger & Micah Schwartzman, Against Religious Institutionalism, 
99 va. l. rev. 917 (2013) with Richard W. Garnett, Do Churches Matter? Towards an Institutional 
Understanding of  the Religion Clauses, 53 vill. l. rev. 273 (2008) and Paul Horwitz, Churches as First 
Amendment Institutions: Of  Sovereignty and Spheres, 44 harv. c.r.-c.l. l. rev. 79 (2009). The former 
argue that any free exercise protection for churches is derived from its members while the latter argue that 
churches qua churches are entitled to free exercise protection.
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Another approach argues that churches are entitled to free exercise protection 
separate and apart from their members. Under this approach, churches qua churches 
are religiously significant. Churches further religious liberty not only because people 
worship communally but also because religious liberty “depended historically on the 
freedom of the Church as an independent spiritual authority.”19 For example, inter-
fering with church autonomy “may disrupt ‘the free development of religious 
doctrine.’”20 In addition, many view their church as a sacred entity: “[T]he church is 
the institutional expression of what is other-worldly, holy, entitled to reverence.”21

The logic of this churches-qua-churches approach falters when confronted by for-
profit corporations. There are several significant differences between churches and 
for-profit corporations. The most obvious one is that the practice and promulgation 
of religion is the overriding purpose of a church. Even assuming that an arts-and-
crafts store or wood cabinet business is capable of exercising religion—itself a debat-
able proposition22—it is unlikely to be its principal goal. By definition, for-profit 
corporations exist to make money; otherwise they would be nonprofit. 

Second, for-profit corporations do not share the unique qualities that have been 
cited to justify churches’ preferential treatment. In the eyes of their followers, churches 
are sacred houses established by God. For-profit corporations are not. Churches are 
the source of theological truth. For-profit corporations are not. Indeed, to argue that 
the two are indistinguishable would negate the reasons to treat churches as entitled to 
special autonomy in the first place. 

Third, both approaches envision the church as an association of voluntary mem-
bers. As with other associations, a church is a group of people who voluntarily join 
together to pursue common interests or goals. In the case of churches, the interests 
and goals are religious. Under the churches-as-proxy approach, the church is essen-
tially the sum of the individuals who belong to it. Under the churches-qua-churches 
approach, the sum may be greater than its parts, but its parts are still people who 
voluntarily choose to associate with it. 

This assumption is highlighted in the sole Free Exercise Clause case where the 
Supreme Court granted a religious exemption to an entity rather than individuals, the 
relatively recent Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC.23 
This decision could be viewed as endorsing the churches-qua-churches approach 
rather than churches-as-proxy approach, as the Supreme Court sided with the institu-
tion against an individual member and held that the religion clauses required a “min-
isterial exception” that spares churches from discrimination suits by their ministers. 

19 Richard W. Garnett, The Freedom of the Church, 4 J. Catholic Soc. Thought 59, 81 (2007) 
(citation omitted).

20 Douglas Laycock, Towards a General Theory of  the Religion Clauses: The Case of  Church Labor 
Relations and the Right to Church Autonomy, 81 colum. l. rev. 1373, 1392 (1981) (citation omitted).

21 Richard W. Garnett, Pluralism, Dialogue, and Freedom: Professor Robert Rodes and the Church-
State Nexus, 22 j.l. & religion 503, 514 (2007).

22 Conestoga, 724 F.3d at 385 (quoting Hobby Lobby Stores, Inc. v. Sebelius, 870 F.Supp.2d 1278, 
1291 (W.D. Okla. 2012), rev’d and remanded, 723 F.3d 1114 (10th Cir. 2013), cert. granted, 134 S. Ct. 
678 (Mem) (2013)) (“General business corporations do not, separate and apart from the actions or be-
lief systems of their individual owners or employees, exercise religion. They do not pray, worship, ob-
serve sacraments or take other religiously-motivated actions separate and apart from the intention and 
direction of their individual actors.”).

23 132 S.Ct. 694 (2012). 
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In addition to scattered language describing churches as voluntary associations,24 the 
Court justified the exemption by emphasizing the voluntary nature of the minister’s 
association: It is permissible to exclude ministers from anti-discrimination law’s pro-
tection because they have consented to the church’s rather than the court’s adjudica-
tion of their employment disputes. As the Supreme Court noted, “All who unite 
themselves to such a body do so with an implied consent to this government, and are 
bound to submit to it.”25 In other words, the association is exempt from otherwise 
applicable laws because all who are affected by the exemption have consented to it. 
Thus, to the extent that there is free exercise protection for churches, it is free exercise 
protection for voluntary religious associations.

For-profit corporations, however, are not voluntary religious associations. One of 
the main characteristics of the modern corporation, limited liability, precludes that 
conclusion.26 An association is understood to be the alter-ego of its members. So, for 
example, an association has standing only if, among other things, its individual mem-
bers would have standing to sue in their own right.27 The point of limited liability, 
however, is to create a legal entity that is separate from its owners. Limited liability 
ensures that corporate owners are liable only for the amount they have invested. The 
corporation’s debts are not the owners’ debts, and vice-versa. So while an association 
assumes the association and its members are essentially one and the same, limited 
liability insists that the corporations and its owners are not. To equate the two, as the 
Third Circuit recently observed in Conestoga Wood Specialties Corp. v. Secretary of 
U.S. Department of Health and Human Services, “would eviscerate the fundamental 
principle that a corporation is a legally distinct entity from its owners.”28 Thus, even 
closely held corporations, where the owners (or at least some of them) are also the 
managers, cannot qualify as associations. When the owners are not the managers, 
the associational argument, already implausible, becomes absurd. 

Once employees are factored into the analysis, it becomes more obvious than ever 
that a for-profit corporation cannot be described as a voluntary association. Cashiers, 
clerks, and other employees simply are not members of Hobby Lobby Stores, Inc. the 
way they are members of their church or other voluntary association. People join 
associations because “they are persuaded by the principles of the association.”29 
People take jobs because they have to. They need the paycheck. One response might 
be that while employment itself may be an economic necessity, employment at these 
particular corporations may be voluntarily chosen precisely because of their religious 
principles. This claim is neither empirically supported nor is it likely to be: with 
13,000 employees nationwide and Title VII’s bar on religious discrimination, Hobby 

24 For example, the concurrence starts its discussion by observing that “[t]hroughout our Nation’s 
history, religious bodies have been the preeminent example of private associations … .” Id. at 712 (Alito, J., 
concurring). In explaining why church autonomy includes the power to remove unwanted ministers, it re-
fers to the rights of “voluntary religious associations,” Id. at 713; and relies on the Court’s pre-eminent (if 
controversial) freedom of expressive association case. Id. at 712 (citing Boys Scouts of Am. v. Dale, 530 
U.S. 640 (2000)).

25 Hosanna-Tabor, 132 S.Ct. at 713 (Alito, J., concurring) (citation omitted).
26 The modern corporation’s other features, like perpetual life, further undermine an association 

view since corporations potentially last forever while the people that compose them do not. 
27 Hunt v. Wash. State Apple Adver. Comm’n, 432 U.S. 333, 343 (1977).
28 724 F.3d at 389.
29 Jason Mazzone, Freedom’s Associations, 77 Wash. l. rev. 639, 745 (2002) (“The members of a 

voluntary association join, and remain members, because they are persuaded by the principles of the as-
sociation … rather than because of motivations of money or the threat of state sanctions.”).
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Lobby Stores, Inc. is bound to be religiously diverse.30 The assumption that employ-
ees are always able to choose employers whose values match their own also relies on 
a Lochner era view of employment opportunities. 

For-profit corporations are not just like churches. For-profit corporations are not 
voluntary associations that serve as a proxy for their members, so that it cannot be 
argued that protecting a corporation is essentially protecting its members. Nor do 
for-profit corporations share the distinguishing features that arguably justify grant-
ing churches-qua-churches free exercise protection. In short, the theoretical justifica-
tions for free exercise protection for individuals and their churches do not extend to 
for-profit corporations. 

B. Citizens united is inApposite 

Nor does Citizens United v. Federal Election Commission31 provide a justification 
for corporate religious liberty. Citing Citizens United, the Tenth Circuit Court of 
Appeals reasoned that since corporations have First Amendment free speech rights, it 
necessarily followed that corporations have First Amendment free exercise rights: 
“We see no reason the Supreme Court would recognize constitutional protection for 
a corporation’s political expression but not for its religious expression.”32 In fact, 
there is a very good reason to distinguish the two. 

It is widely understood that the Free Speech Clause protects the free flow of 
speech in order to promote: (1) a marketplace of ideas, (2) democratic self-govern-
ment, and (3) individual autonomy, self-expression, and self-realization. Notably, 
audiences are as important as speakers in free speech theory. The marketplace of 
ideas benefits those who receive the information. Likewise, access to political criti-
cism, opinion, and reporting helps recipients of that information monitor their 
elected representatives and vote wisely. Thus, while there is a tendency to focus on 
the free speech rights of speakers, the free speech rights of audiences are central in 
free speech jurisprudence. 

In Citizens United and its major precursor in the corporate political speech realm, 
First National Bank of  Boston v. Bellotti,33 the Supreme Court emphasized that the 
Free Speech Clause reached the political speech of corporations not because corpora-
tions have the right to speak, but because audiences have the right to hear that politi-
cal speech. The Supreme Court first underscored speech’s role in participatory 
democracy: “It is inherent in the nature of the political process that voters must be 
free to obtain information from diverse sources in order to determine how to cast their 
votes.”34 The Court then explained that audiences have the right to political speech 
even if its source is a corporation. Corporations, after all, “contribute to the ‘discus-
sion, debate, and the dissemination of information and ideas’ that the First Amendment 
seeks to foster.”35 It is for this reason, and this reason only, that “the Court 
has … rejected the argument that political speech of corporations … should be treated 
differently [than the speech of natural persons] under the First Amendment.”36 

30 The career page of the company’s website states that “Hobby Lobby is an Equal Opportunity 
Employer.” careers: hobby lobby, http://www.hobbylobby.com/careers (last visited Jan. 5, 2014). 

31 558 U.S. 310 (2010).
32 Hobby Lobby Stores, Inc., 723 F.3d at 1135 (10th Cir. 2013), cert. granted, 134 S. Ct. 678 (Mem) 

(2013). 
33 435 U.S. 765 (1978).
34 Citizens United, 558 U.S. at 341. 
35 Id. at 342 (quoting Bellotti, 435 U.S. at 783).
36 Citizens United, 558 U.S. at 342 (quoting Bellotti, 435 U.S. at 776).
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In short, corporate political speech is protected because of audiences’ free speech 
right to receive political information rather than corporations’ free speech right to 
speak. Consequently, while their political speech may be protected, corporations are 
not actual free speech rights-holders even under Citizens United. Furthermore, the 
audience-focused free speech justification for protecting corporate speech has no 
counterpart in free exercise jurisprudence. Thus, Citizen United provides neither 
theoretical nor precedential support for corporate religious liberty. 

II. THE LACK OF PRECEDENT FOR CORPORATE  
RELIGIOUS LIBERTY

Not surprisingly, Supreme Court precedent is consistent with a view of the Free 
Exercise Clause that does not include corporate religious liberty. Indeed, the Supreme 
Court has never recognized for-profit corporations’ right to religious liberty, and as 
acknowledged by the D.C. Circuit Court of Appeals, “ha[s] expressed strong doubts 
about that proposition.”37 Nonetheless, plaintiffs invoke two lines of cases. The first 
involves non-profit corporations and the second involves individuals who operated 
businesses. As it turns out, however, the plaintiffs in the first are essentially churches, 
while the plaintiffs in the second are individuals. As already discussed, protection for 
churches and individuals does not lead to protection for for-profit corporations.38 

A. nonproFit CorporAtion CAses Brought By ChurChes

The argument that the Supreme Court has already recognized the free exercise 
rights of nonprofit corporations, and therefore free exercise rights for for-profit cor-
porations naturally follow, is unavailing for several reasons. First, all but one of the 
cases actually involved churches. Second, as discussed above, churches hold a distinc-
tive place in religion clause jurisprudence. Third, the non-profit corporation cases 
actually reflect a healthy degree of skepticism towards corporate religious liberty. 

Although plaintiffs argue that it is well-established that the Free Exercise Clause 
covers nonprofit corporations, they are unable to cite to more than a handful of cas-
es.39 Of these cases, all but one involve churches. The only non-church plaintiffs, the 
religious schools in Bob Jones University v. United States, saw their free exercise 
challenge summarily rejected.40 The schools asserted that they should be exempt 
from the IRS’s anti-discrimination requirements because the regulations clashed with 
their biblically-based religious beliefs.41 The Supreme Court assumed without decid-
ing that the schools’ religious liberty was at stake, and then held that the state’s com-
pelling interest overrode whatever religious burden might exist.42 The Supreme Court 
devoted only a few sentences to dismissing the free exercise claim.43 Given its ambigu-
ous treatment of the schools’ religious interests and its unambiguous rejection of the 

37 Gilardi v. U.S. Dep’t of Health & Human Servs., 733 F.3d 1208, 1213-14 (D.C. Cir. 2013).
38 Cf. Id. at 1214 (“When it comes to the free exercise of religion … the [Supreme] Court has only 

indicated that people and churches worship.”).
39 Hosanna-Tabor, 132 S. Ct. 694 (2012); Gonzalez v. O Centro Espirita Beneficente Uniao do Vegetal, 

546 U.S. 418 (2006); Church of  the Lukumi Babalu Aye, Inc., 508 U.S. 520 (1993); Bob Jones Univ. v. United 
States, 461 U.S. 574 (1983). 

40 461 U.S. 574 (1983). 
41 Id. at 602-03. 
42 Id. at 604 (holding that “whatever burden denial of tax benefits [imposed] on petitioners’ exercise 

of their religious beliefs,” the state’s compelling interest in eliminating discrimination overrode it). 
43 Id.
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schools’ suits, Bob Jones is too thin a reed upon which to build expansive claims 
about religious liberty for all incorporated entities. 

Furthermore, in Corporation of the Presiding Bishop of the Church of Jesus 
Christ of Latter-Day Saints v. Amos,44 the Court suggested that any concern for the 
religious liberty of religious organizations probably does not extend to for-profit cor-
porations. In upholding a statutory exemption that allowed religious organizations to 
discriminate based upon religion in employment,45 the concurrences emphasized that 
the holding is limited to nonprofit organizations46 pursuing nonprofit activities.47 

In short, Supreme Court cases involving religious corporations have been non-
profit churches with one exception in which the Court summarily rejected the free 
exercise claim. When the Supreme Court has specifically mentioned for-profit corpo-
rations, it was to distinguish them from nonprofit religious corporations. 

B. Business CAses Brought By individuALs

Plaintiffs next claim the Supreme Court is poised to recognize free exercise claims 
of for-profit corporations because it has already recognized the free exercise claims of 
businesses in United States v. Lee48 and Braunfeld v. Brown.49 Neither case supports 
the religious exemptions sought by Hobby Lobby or Conestoga Wood. First, the 
plaintiffs in these cases were natural people, not corporations. Second, the Supreme 
Court expressed great discomfort with religious exemptions for employers that bur-
den their employees. 

In United States v. Lee, an Amish employer sought an exemption from social secu-
rity taxes on the grounds that they undermined Amish beliefs about taking care of 
their own.50 Just like plaintiffs opposing the contraception mandate, the plaintiff 
here believed complying with a government-mandated insurance program would be 
sinful.51 Unlike the mandate cases, however, the plaintiff was a person, Edwin D. 
Lee, not a for-profit corporation. The same was true in Braunfeld v. Brown.52 In 
Braunfeld, Orthodox Jewish shop owners who closed their shops on Saturday, the 
Jewish Sabbath, sought exemption from a law requiring retail stores to close on 
Sunday.53 Even assuming their businesses were incorporated (the briefs and opinions 
are silent on the issue), Abraham Braunfeld, Isaac Friedman, Alter Diament, S. David 
Friedman, and Joseph R. Friedman asserted the religious liberty claims on their own 
behalf, not on behalf of any business entity. 

44 483 U.S. 327 (1987). 
45 Id. at 339.
46 Id. at 340 (Brennan, J., concurring) (“I write separately to emphasize that my concurrence in the 

judgment rests on the fact that these cases involve a challenge to the application of § 702’s categorical ex-
emption to the activities of a nonprofit organization.”).

47 Id. at 348-49 (O’Connor, J., concurring) (noting that the holding is limited to the nonprofit activi-
ties of a religious organization and emphasizing that “the question of the constitutionality of the § 702 
exemption as applied to for-profit activities of religious organizations remains open”). 

48 455 U.S. 252 (1982).
49 366 U.S. 599 (1961).
50 455 U.S. at 257 (“The Amish believe that there is a religiously based obligation to provide for their 

fellow members the kind of assistance contemplated by the social security system.”).
51 Lee, 455 U.S. at 255.
52 The majority and dissent were in agreement on this point. Braunfeld, 366 U.S. at 601 (describing 

plaintiffs as “merchants in Philadelphia who engage in the retail sale of clothing and home furnishings”); 
id. at 611 (Brennan, J., concurring and dissenting) (“[A]ppellants are small retail merchants, faithful prac-
titioners of the Orthodox Jewish faith.”).

53 Id. at 611.
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Furthermore, in both cases the business owners lost. In rejecting Lee’s claim, the 
Supreme Court emphasized that employers may not impose on their employees in the 
name of religion: 

When followers of a particular sect enter into commercial activity 
as a matter of choice, the limits they accept on their own conduct 
as a matter of conscience and faith are not to be superimposed on 
the statutory schemes which are binding on others in that activ-
ity. Granting an exemption from social security taxes to an 
employer operates to impose the employer’s religious faith on the 
employees.54

This passage, whether read expansively or narrowly, suggests that for-profit employ-
ers are not entitled to religious exemptions that impose on their employees. Under an 
expansive reading, religious exemptions are simply not available for commercial 
actors, even if they are individuals: When religious observers (“followers of a particu-
lar sect”) voluntarily (“as a matter of choice”) engage in commerce (“enter into com-
mercial activity”), they must follow the same rules as other commercial actors even if 
contrary to their religious practices (“the [religious] limits they accept on their own 
conduct … are not to be superimposed on the statutory schemes which are binding on 
others in that activity”). 

A more narrow reading of this passage is that commercial actors are not entitled 
to religious exemptions that interfere with laws designed to protect employees.55 For 
example, the Lee Court noted with approval that while social security law exempted 
religious employers who were self-employed, the exemption did not reach religious 
employers who employed others.56 To do so, as the end of the quotation explains, 
would be to impose the employer’s religious beliefs and practices onto employees who 
may not share them.57

Neither United States v. Lee nor Braunfeld v. Brown, with their human rather 
than corporate plaintiffs, supports corporate religious liberty. In fact, even more 
explicitly than it did in Amos, the Supreme Court in Lee intimated that free exercise 
exemptions stop where commercial activity starts. At the very least, for-profit employ-
ers are not entitled to a religious exemption if that exemption “operates to impose the 
employer’s religious faith on the employees.”58 

54 Lee, 455 U.S. at 261.
55 Cf. Tony & Susan Alamo Found. v. Sec’y of Labor, 471 U.S. 290, 294 (1985) (“[B]y entering the 

economic arena and trafficking in the marketplace, the [religious] foundation has subjected itself to the 
standards Congress has prescribed for … employees.”) (citation omitted). 

56 Lee, 455 U.S. at 261 (“Congress drew a line in [I.R.C.] § 1402(g), exempting the self-employed 
Amish but not all persons working for an Amish employer.”). 

57 The Court has also denied religious exemptions even when the employees share their employers’ 
beliefs. In Tony & Susan Alamo Foundation, both employers and employees protested application of the 
Fair Labor Standards Act minimum wage requirements at a religious nonprofit engaged in commercial 
activities. The Court rejected their Free Exercise Clause claim, holding “[l]ike other employees covered by 
the Act, the [employees] are entitled to its full protection. Furthermore, application of the Act to the 
Foundation’s commercial activities is fully consistent with the requirements of the First Amendment.” 471 
U.S. at 305.

58 Lee, 455 U.S. at 261.
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III. THE HARM OF CORPORATE RELIGIOUS LIBERTY
Religious exemptions for for-profit corporations are problematic not just because 

they are without theoretical or precedential foundation, but because they will harm 
actual living employees. To start, for-profit corporations will seek exemptions from 
laws—such as the contraception mandate—that are meant to protect their employ-
ees. In addition, corporate religious liberty will come at the expense of employees’ 
individual religious liberty. 

Religious accommodations have always raised the concern that religious observ-
ers would become above the law.59 This worry is less pressing when the exemption 
does not impose on others.60 But often religious exemptions do burden others. When 
a Sabbath observer refuses weekend shifts, odds are a co-worker will be stuck with 
them.61 The greater the burden-shifting, the more problematic the exemption.62 
When considering the issue in the health care context, recall that the contraception 
mandate applies only to corporations with more than fifty employees. To grant large 
corporate businesses an exemption is to affect hundreds (Conestoga) if not thou-
sands (Hobby Lobby). Furthermore, these corporations are seeking exemptions from 
laws that are designed to protect employees. What basic healthcare or wage security 
or workplace safety laws for employees might be challenged next?63 Corporate reli-
gious liberty would leave employee protections vulnerable to religious exemptions. 

To make matters worse, granting religious exemptions to for-profit corporations 
will exacerbate the power imbalance between employers and employees. There is no 
denying the immense power of corporations. As Justice Stevens observed in his 
Citizens United dissent, corporations “inescapably structure the life of every 
citizen.”64 This enormous power is no less true vis-à-vis their own employees. Indeed, 
the inequality between for-profit corporations and those who labor for them is unfor-
tunately a defining characteristic of American society. While corporations’ power 
over employees is not the same as the government’s, it is potentially just as coercive. 
This is especially true when the corporation is the gatekeeper to basic human needs 
like preventive health care.65 Thus, exempting for-profit employers from laws meant 
to protect employees will increase their power to the detriment of their employees.

59 Employment Div., Dep’t of Human Res. of Oregon v. Smith, 494 U.S. 872, 879 (1990) (quoting 
Reynolds v. United States, 98 U.S. 145, 167 (1878)) (“Can a man excuse his practices to the contrary be-
cause of his religious belief? To permit this would be to make the professed doctrines of religious belief 
superior to the law of the land, and in effect to permit every citizen to become a law unto himself.”).

60 For example, allowing sacramental use of hoasca, an otherwise illegal drug, does not burden any 
third party. Cf. Gonzales v.O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418 (2006). 

61 Cf. Estate of Thornton v. Caldor, Inc., 472 U.S. 703 (1985). 
62 Frederick Mark Gedicks and Rebecca Van Tassell argue that when the burden-shifting is great 

enough, as it is with the contraception mandate cases, the religious exemption violates the Establishment 
Clause. RFRA Exemptions from the Contraception Mandate: An Unconstitutional Accommodation of  
Religion, 49 harv. c.r.-c.l. l. rev. (forthcoming 2014).

63 See, e.g., Hobby Lobby Stores, Inc., 723 F.3d at 1174 n.8 (Briscoe, C. J., concurring in part and dis-
senting in part) (arguing that corporate religious liberty might let corporations owned by Jehovah 
Witnesses exclude blood transfusions from their health care policies, Scientologist corporations exclude 
antidepressants or emergency psychiatric care, and Muslim, Jewish or Hindu owned business exclude any 
medical treatment that contain pig or cow, including anesthesia, intravenous fluids, and gelatin-coated 
pills); Korte v. Sebelius, 735 F.3d 654, 691-92 (7th Cir. 2013 ) (Rovner, J., dissenting) (arguing that corporate 
religious liberty might let corporations deny FMLA leave to same-sex parents).

64 Citizens United, 558 U.S. at 465 (Stevens, J., dissenting). 
65 The contraception mandate litigation would have been avoided if the United States had govern-

ment-provided single payer health care as most other industrialized countries do. 
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Even more troubling for those who place a premium on religious conscience, cor-
porate religious liberty will potentially trample on employees’ religious rights. 
Religious obligations can point towards contraception use as well as away from it. 
For example, according to one expert, “in the thinking of mainstream Protestant 
Christian Ethics … nearly no aspect of life is more sacred, closer to being human in 
relation to God, than bringing new life into the world to share in the gift of God’s 
grace and God’s covenant.”66 Parents should not bring new life into the world unless 
“the conditions into which the new life is being born will sustain that life in accor-
dance with God’s intention for the life to be fulfilled.”67 

Consequently, a corporation’s withholding of contraception coverage will impose 
on, for example, a mother who has strong beliefs, beliefs rooted in her deeply-held 
faith, that she could not fulfill her parental responsibilities if she had any (more) chil-
dren. In other words, enabling a large corporation to act according to its beliefs will 
make it harder for employees to follow theirs. Maybe this burden shifting from 
employer to individual employee would be acceptable if association were entirely vol-
untary. But in the case of employees of for-profit corporations, it is not. The end 
result is that recognizing corporate religious liberty will make religious liberty more 
available for the elite, and more scarce for everyone else. 

CONCLUSION
Corporate religious liberty is theoretically unjustified, without precedent, and 

potentially very harmful. The Free Exercise Clause and the Religious Freedom 
Restoration Act are meant to protect human beings—their relationship with God, 
their inherent dignity, and their voluntary religious associations. None of these ratio-
nales apply to for-profit corporations. Not surprisingly, while the Supreme Court has 
recognized the religious liberty of individuals and of churches, it has never extended 
religious liberty to for-profit corporations. On the contrary, the Court has suggested 
that free exercise exemptions are not available to employers in the commercial con-
text if they “impose the employer’s religious faith on the employees.”68 Finally, corpo-
rate religious exemptions privilege the (illogical) “religious rights” of powerful 
corporations over the employment rights and religious rights of employees. 

66 McRae v. Califano, 491 F.Supp. 630, 700 (E.D.N.Y. 1980), rev’d sub nom., Harris v. McRae, 448 U.S. 
297 (1980).

67 McRae, 491 F.Supp. at 700. 
68 Lee, 455 U.S. at 261.
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The Constitutional Case  
for Limiting Public Carry*

Lawrence Rosenthal**

Perhaps the single most important question arising in the wake of the 
Supreme Court’s holding that the Second Amendment protects an individ-
ual right to keep and bear arms, even for purposes unrelated to service in 

an organized militia, is whether the Constitution permits limitations on the ability to 
carry firearms in public. For high-crime, unstable urban neighborhoods, an absolute 
constitutional right to carry firearms would likely cripple the type of problem-ori-
ented, preventative policing that has successfully driven guns and drugs off of many 
urban streetscapes and has produced concomitant reductions in violent crime. This 
Issue Brief addresses the constitutional status of laws that endeavor to facilitate pre-
ventative policing by limiting the right to carry firearms in public.

I. INTRODUCTION
The Second Amendment is the only provision in the Bill of Rights with a pream-

ble: “A well regulated Militia, being necessary to the security of a free State, the right 
of the people to keep and bear Arms, shall not be infringed.”1 Relying on the Second 
Amendment’s preamble, which contemplates that those exercising the right to keep 
and bear arms should be “well regulated,” and the U.S. Supreme Court’s approach 
when the government attempts to regulate other core rights, this Issue Brief attempts 
to define the scope of the government’s power to regulate the ability of individuals to 
carry firearms in public places.

Contemporary Second Amendment jurisprudence is traceable to the Supreme 
Court’s 5-4 decision in District of Columbia v. Heller,2 recognizing, for the first 
time, an individual right to keep and bear arms. Relying on evidence of what the 
terms of the Second Amendment meant in the framing era, a majority of the Court 
concluded that the “right of the People” referred to an individual right,3 while “Arms” 
included “all instruments that constitute bearable arms, even those that were not in 
existence at the time of the founding,”4 but excluded “dangerous and unusual 
weapons.”5 The right to “keep” arms, the majority concluded, meant the right to 
possess them,6 and the right to “bear” arms meant the right to “carry[] for a 

* This Issue Brief was initially published in December 2014.
** Professor of Law, Chapman University Fowler School of Law. This paper is adapted from The 

Limits of  Second Amendment Originalism and the Constitutional Case for Gun Control, which will appear 
in the Washington University Law Review. A pre-publication draft is available at http://papers.ssrn.com/
sol3/papers.cfm?abstract_id=2414681.

1 u.s. const. amend. II.
2 554 U.S. 570 (2008).
3 Id. at 579–81.
4 Id. at 581, 582.
5 Id. at 627.
6 Id. at 582.
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particular purpose—confrontation.”7 As for the preamble, the majority concluded 
that it would not have been understood in the framing era to “limit or expand the 
scope of the operative clause,” but instead merely “announce[d] the purpose for 
which the right was codified: to prevent elimination of the militia.”8

The Court then considered whether the right to keep and bear arms was infringed 
by the District’s prohibition on the registration and possession of handguns and its 
requirement that firearms be locked or otherwise stored in an inoperable condition. 
The Court wrote that “the inherent right of self-defense has been central to the 
Second Amendment right,” adding that the District of Columbia’s “handgun ban 
amounts to a prohibition on an entire class of ‘arms’ that is overwhelmingly chosen 
by American society for that lawful purpose,” and that the ban “extends, moreover, 
to the home, where the need for defense of self, family, and property is most acute.”9 
The Court noted that “[f]ew laws in the history of our Nation have come close to the 
severe restriction of the District of Columbia’s handgun ban. And some of them have 
been struck down.”10 Inasmuch as “the American people have considered the hand-
gun to be the quintessential self-defense weapon,” it follows, the Court wrote, that “a 
complete prohibition on their use is invalid.”11 As for the trigger-lock requirement, 
because it required that “firearms in the home be kept inoperable at all times,” this 
prohibition “makes it impossible for citizens to use them for the core lawful purpose 
of self-defense and is hence unconstitutional.”12

II. THE STAKES
It takes little imagination to see how an expansive conception of Second 

Amendment rights that undermines virtually all gun regulation could facilitate crim-
inal activity. For example, there is considerable evidence that members of criminal 
street gangs carry firearms at elevated rates.13 The same is true of those involved in 
drug trafficking.14 This should not be surprising; those engaged in unlawful but 
intensely competitive enterprises will often turn to violence as a means of enhancing 
their position in illegal, if lucrative, markets. For example, there is ample evidence 
that homicides spiked in major cities following the introduction of crack cocaine, 

7 Id. at 584. In his dissent, to which Justice Souter, Justice Ginsburg and Justice Breyer joined, Justice 
Stevens asserted that, “there is no indication that the Framers of the Amendment intended to enshrine the 
common-law right of self-defense in the Constitution.” Id. at 637 (Stevens, J., dissenting).

8 Id. at 578, 599.
9 Id. at 628.  
10 Id. at 619. 
11 Id. at 629.
12 Id. at 630.
13 See, scott h. decker & barrick van Winkle, life in the gang: family, friends, and 

violence 175–76 (1996); joseph e. sheley & james d. Wright, in the line of fire: youths, guns, 
and violence in urban america 95–103 (1995); Scott H. Decker, Youth Gangs and Violent Behavior, 
in the cambridge handbook of violent behavior and aggression 388, 391–92 (Daniel J. Flannery 
et al. eds., 2007) [hereinafter cambridge handbook of violent behavior]; C. Ronald Huff, 
Comparing the Criminal Behavior of  Youth Gangs and At-Risk Youth, in american youth gangs at 
the millennium 78, 83 (Finn-Aage Esbensen, Stephen F. Tibbets & Larry Gaines eds., 2004) [hereinafter 
gangs at the millennium]; Alan J. Lizotte et al., Factors Influence Gun Carrying Among Urban Males 
Over the Adolescent-Young Adult Life Course, 38 criminology 811, 812–13 (2000).

14 See, e.g., sheley & Wright, supra note 13, at 75–76, 83–93; Lizotte et al., supra note 13, at 
814–16, 826–28.
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which created new competitive opportunities and pressures.15 The prevalence of vio-
lent competition, in turn, is likely to increase the rate at which offenders, and others 
in the community, carry firearms.

Indeed, gang researchers have found that the prevalence of violence in gang-dom-
inated neighborhoods serves to make firearms more pervasive in those communi-
ties.16 Researchers have similarly found that a perception of danger in high-crime 
neighborhoods becomes a stimulus for the carrying of firearms as a means of self-
protection.17 As Jeffrey Fagan and Deanna Wilkinson’s ethnographic study of at-risk 
youth in New York explains, when inner-city youth live under the increasing threat 
of violence in an environment in which firearms are prevalent, not only are they more 
likely to arm themselves, but they become increasingly likely to respond to real or 
perceived threats and provocations with lethal violence, creating what Fagan and 
Wilkinson characterize as a contagion effect.18 A study of homicide in New York, for 
example, found evidence that firearms violence stimulated additional firearms-related 
violence in nearby areas.19  Fagan and Wilkinson have labeled this phenomenon an 
“ecology of danger” in which the need to carry firearms and be prepared to use them 
came to be seen as essential.20 Ironically, this does not make those who carry firearms 
in high-crime neighborhoods safer; to the contrary, even though gang members carry 
firearms at elevated rates, they also experience vastly higher homicide victimization 
rates than the public at large.21

Some have claimed that laws expanding the right to carry firearms in public, 
specifically permitting concealed carry of firearms, have produced reductions in 
crime.22 This conclusion has faced fierce criticism.23 Even a leading advocate for the 
right to possess firearms has pronounced the evidence in support of this theory 

15 See, e.g., alfred blumstein & jacQueline cohen, diffusion processes in homicide 6–9 
(Nat’l Crim. Just. Ref. Serv., July 17, 1999); Alfred Blumstein & Joel Wallman, The Crime Drop and 
Beyond, 2006 ann. rev. soc. sci. 125, 131 (2006).

16 See, e.g., James C. Howell, Youth Gang Homicide: A Literature Review, 45 crime & delinQ. 208, 
216 (1999).

17 See blumstein & cohen, supra note 15, at 4–5; sheley & Wright, supra note 13, at 102–03, 
110–13; Jeffrey Fagan & Deanna Wilkinson, Guns, Youth Violence, and Social Identity, in crime and 
justice vol. 24: youth violence 105, 174 (Michael Tonry & Mark H. Moore eds., 1998); Lizotte et al., 
supra note 13, at 813–14.

18  See Fagan & Wilkinson, supra note 17.
19 See Jeffrey Fagan, Deanna L. Wilkinson & Garth Davies, Social Contagion of  Violence, in 

cambridge handbook of violent behavior, supra note 13, at 688, 701–10. For a similar finding about 
Chicago, see Elizabeth Griffiths & Jorge M. Chavez, Communities, Street Guns and Homicide Trajectories 
in Chicago, 1980–1995: Merging Methods for Examining Homicide Trends Across Space and Time, 42 
criminology 941, 965–69 (2004).

20 Fagan & Wilkinson, supra note 17, at 174.
21 See, e.g., decker & van Winkle, supra note 13, at 173; Sudhir Venkatesh, The Financial Activity 

of  a Modern American Street Gang, in gangs at the millennium, supra note 13, at 239, 242. Gang 
members also appear to experience other forms of violent victimization at elevated rates. See, e.g., Chris 
L. Gibson et al., Using Propensity Score Matching to Understand the Relationship between Gang 
Membership and Violent Victimization: A Research Note, 26 justice Q. 624, 639–41 (2012).

22 See, e.g., john r. lott, jr., more guns, less crime 170–336 (3d ed. 2010); John R. Lott & David 
B. Mustard, Crime, Deterrence, and Right-To-Carry Concealed Handguns, 26 J. LEG. STUD. 1 (1997).

23 See, e.g., nat’l res. council, firearms and violence: a critical revieW 125–51 (Charles F. 
Wellford et al. eds., 2005); david hemenWay, private guns, public health 100–04 (2004); robert j. 
spitzer, the politics of gun control 69–73 (5th ed. 2012); see mark v. tushnet, out of range: 
Why the constitution can’t end the battle over guns 85–95 (2007).
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unpersuasive.24 Furthermore, no gun rights advocate has claimed that expanding 
concealed carry in high-crime, urban neighborhoods—where levels of drug and 
gang-related violence are common—reduces crime. As we have seen, for example, 
gang members and drug traffickers carry firearms at elevated rates but also experi-
ence elevated rates of homicide victimization. Similarly, the fact that permit-holders 
under existing schemes seem unlikely to commit crimes does not necessarily apply if 
a robust Second Amendment right ultimately made the right to carry available to a 
far broader class of individuals.  

A related claim is that firearms are used for defensive purposes at very high rates.25 
While other work has cast great doubt on this claim, even the advocates of this view 
concede that increasing the number of residents carrying firearms does not operate to 
make high-crime neighborhoods safer.26 To the contrary, there is good reason to sus-
pect that the prevalence of firearms in such neighborhoods produced the phenome-
non of the drive-by shooting, which is a common tactic of criminal street gangs.27 
When gang members believe that an intended target may be armed, they are more 
likely to employ this tactic because it enables them to both approach and leave the 
target quickly and enjoy the benefits of tactical surprise.28 Finally, some argue that 
history suggests that racial and other minorities have found firearms of particular 
value for purposes of self-defense, although these claims are unaccompanied by 
empirical evidence that the use of firearms have enabled minorities to achieve accept-
able (or even enhanced) levels of personal security.29 The persistence of high rates of 
firearms-related crime and its contagion effects instead suggest a powerful argument 
to the contrary. The presence of guns in high-crime areas, it seems, serves to perpetu-
ate violence and crime in these areas.

It would seem to follow that police tactics designed to make it more difficult and 
risky for offenders to carry guns in public would reduce the risk of violent confronta-
tion and increase the difficulties facing criminal enterprises engaged in violent com-
petition. Indeed, there is something approaching consensus among criminologists 
that one of the very few interventions that consistently reduces rates of violent crime 
involves aggressive patrols targeting statistical concentrations of crime and focusing 

24 See Gary Kleck, Gun Control after Heller and McDonald: What Cannot Be Done and What Ought 
To Be Done, 39 fordham urb. l.j. 1383, 1411–15 (2012).

25 See, e.g., gary kleck, targeting guns: firearms and their control 193–211 (1995).
26 See, e.g., philip j. cook & jens ludWig, u.s. dep’t of justice, guns in america: national 

survey on private oWnership and use of firearms 8–11 (May 1997); hemenWay, supra note 23, at 
66–69, 239–40; spitzer, supra note 23, at 64–65.

27 See, e.g., H. Range Hutson et al., Drive-by Shootings by Violent Street Gangs in Los Angeles: A 
Five-Year Review from 1989 to 1993, 3 acad. emergency med. 300, 302 (1996).

28 See William b. sanders, gangbangs and drive-bys: grounded culture and juvenile 
gang violence 65–74 (1994).

29 See, e.g., Robert J. Cottrol & Raymond T. Diamond, The Second Amendment: Toward an Afro-
Americanist Reconsideration, 80 geo. l.j. 309, 349–58 (1991); Nicholas Johnson, Firearms Policy and the 
Black Community: An Assessment of  Modern Orthodoxy, 45 conn. l. rev. 1491, 1516–53 (2012).
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on finding guns.30 There is, for example, substantial evidence that stop-and-frisk tac-
tics targeting these statistical “hot spots” have played an important role in New York 
City’s crime decline.31 Although, there is evidence as well that in recent years New 
York’s enthusiasm for a tactic that it regards as effective has produced such high rates 
of stop-and-frisk that the tactic has perhaps reached, if not exceeded, the point of 
diminishing returns.32

If the Second Amendment conferred a right to carry firearms in public, however, 
the ability to execute a policing strategy aimed at driving guns off the streetscape 
would be sharply circumscribed, if not altogether eliminated. The Fourth 
Amendment’s prohibition on unreasonable search and seizure, for example, permits 
the use of stop-and-frisk tactics only when an officer reasonably believes that crimi-
nal activity is afoot.33 If the Second Amendment granted individuals a right to carry 
firearms in public, the Fourth Amendment would necessarily prohibit search and 
seizure based on a police officer’s reasonable belief that an individual was armed. 34 
Even if a permit were required to carry firearms in public places, if the Second 
Amendment were understood to require that permits be made liberally available, the 
Fourth Amendment could well prohibit any form of investigative detention to deter-
mine if an individual reasonably believed to be carrying firearms had the proper per-
mit, just as it prohibits the police from stopping vehicles to determine if drivers 
possess the requisite license and registration.35

30 See nat’l res. council, supra note 23, at 230–35; Blumstein & Wallman, supra note 15, at 
136–37; Jacqueline Cohen & Jens Ludwig, Policing Crime Guns, in evaluating gun policy: effects 
on crime and violence 217, 238–39 (Jens Ludwig & Philip J. Cook eds., 2003); Philip J. Cook, Anthony 
A. Braga & Mark H. Moore, Gun Control, in crime and public policy 257, 289 (James Q. Wilson & 
Joan Petersilia eds., 2010); Jens Ludwig, Better Gun Enforcement, Less Crime, 4 criminology & pub. 
pol’y 677, 701–08 (2005); Edward F. McGarrell, Reducing Firearms Violence Through Directed Patrol, 1 
criminology & pub. pol’y 119, 126–30 (2001); Lawrence W. Sherman, Reducing Gun Violence: What 
Works, What Doesn’t, What’s Promising, in perspectives on crime and justice: 1999–2000 lecture 
series 69, 78–79 (2001); Lawrence W. Sherman & John E. Eck, Policing for Crime Prevention, in evidence-
based crime prevention 295, 308–10 (Lawrence W. Sherman et al. eds., rev. 2006); Lawrence W. 
Sherman & Dennis Rogan, Effects of  Gun Seizures on Gun Violence: Hot Spots Patrol in Kansas City, 12 
just. Q. 673, 675–86 (1995); Cody W. Telep & David Weisburd, What Is Known About the Effectiveness 
of  Police Practices in Reducing Crime and Disorder?, 15 police Q. 331, 340–41 (2012).

31 See, dennis c. smith & robert purtell, an empirical assessment of nypd’s “operation 
impact”:  a targeted zone crime reduction strategy 49–50 (2007); franklin e. zimring, the 
city that became safe: neW york’s lessons for urban crime control 131–44 (2012); Jeffrey 
Fagan, Garth Davies & Jan Holland, The Paradox of  the Drug Elimination Program in New York City 
Public Housing, 13 geo. j. on poverty l. & pol’y 415, 418, 442–53 (2006); David Weisburd, Cody W. 
Telep & Brian A. Lawton, Could Innovations in Policing Have Contributed to the New York City Crime 
Drop even in a Period of  Declining Police Strength? The Case of  Stop, Question, and Frisk as a Hot Spots 
Policing Strategy, __ justice Q. __ (forthcoming), available at http://www.tandfonline.com/doi/abs/ 10.10
80/07418825.2012.754920#preview.

32 See, e.g., Stephen J. Schulhofer, Tom R. Tyler & Aziz Z. Huq, American Policing at a Crossroads: 
Unsustainable Policies and the Procedural Justice Alternative, 101 j. crim. l. & criminology 335, 349–
53 (2011). 

33 See, e.g., Florida v. J.L., 529 U.S. 266, 269–74 (2000).
34 For an opinion discussing the potential of the Second Amendment to circumscribe stop-and-frisk 

tactics directed at armed suspects, see United States v. Williams, 731 F.3d 678, 690–94 (7th Cir. 2013) 
(Hamilton, J., concurring in part and concurring in the judgment).

35 See Delaware v. Prouse, 440 U.S. 648, 655–63 (1979) (stops of vehicles to check license and registra-
tion violate the Fourth Amendment in the absence of probable cause, or at least reasonable suspicion that 
the driver does not have proper license and registration or has committed some other offense); see also 
City of Indianapolis v. Edmond, 531 U.S. 32, 40–48 (2000) (road blocks in high-crime areas where all ve-
hicles are stopped and checked for guns and drugs violate the Fourth Amendment).
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In addition to prohibiting police from independently inquiring about an individu-
al’s authorization to carry a firearm, laws targeting possession or carrying of firearms 
by only convicted felons are of limited efficacy in preventing violent crimes. One lead-
ing study found that only about 43 percent of adult homicide offenders in Illinois had 
a prior felony conviction.36 Another found that about 41 percent of adults arrested for 
felony homicide and just 30 percent of adults arrested for all felonies in Westchester 
County, New York, had a prior felony conviction, and just 33 percent of all adults 
arrested for felonies in New York State had a prior felony conviction.37 Thus, even 
assuming officers on patrol can effectively enforce these laws by somehow identifying 
convicted felons on the streetscape through tactics consistent with the Fourth 
Amendment, these laws would permit many offenders to remain armed, and perhaps 
even prompt drug traffickers and criminal street gangs to recruit younger individuals 
without criminal records to lawfully carry the firearms necessary to protect their 
criminal enterprises.

In short, a broad Second Amendment right to carry firearms in public would likely 
pose a substantial inhibition on the ability of the authorities to prevent violent 
crime—and thereby disrupt the ecology of danger in high-crime neighborhoods—
through regulations that make it risky to carry guns in public.

III. THE PUZZLE OF REGULATORY POWER IN HELLER 
In Heller, the Supreme Court went to some lengths to make clear that some limita-

tions on the right to keep and bear arms—that is, to possess and carry firearms in case 
of confrontation—are consistent with the Second Amendment. The Court wrote: 
“Like most rights, the right secured by the Second Amendment is not unlimited.”38 
“For example,” the Court observed, “the majority of 19th-century courts to consider 
the question held that prohibitions on carrying concealed weapons were lawful under 
the Second Amendment or its state analogues.”39 Moreover, “nothing in our opinion 
should be taken to cast doubt on longstanding prohibitions on the possession of fire-
arms by felons or the mentally ill, or laws forbidding the carrying of firearms in sensi-
tive places such as schools or government buildings, or laws imposing conditions and 
qualifications on the commercial sale of arms.”40 The Court added that it “identif[ied] 
these presumptively lawful regulatory measures only as examples; our list does not 
purport to be exhaustive.”41 In a subsequent decision, in which the Court concluded 
that the Second Amendment is applicable to state and local governments through the 
Fourteenth Amendment, four of the five Justices in the majority referred to Heller’s 
discussion of presumptively lawful regulations, stating that “[d]espite municipal 
respondents’ doomsday proclamations, incorporation does not imperil every law reg-
ulating firearms.”42

It is not obvious, at least at first blush, how to reconcile the Second Amendment, 
as interpreted in Heller, with the very laws that the Court labeled presumptively 

36 See Philip J. Cook, Jens Ludwig & Anthony A. Braga, Criminal Records of  Homicide Offenders, 
294 jama 598 (2005).

37 See Philip J. Cook, Q&A on Firearms Availability, Carrying, and Misuse, 14 n.y. st. bar ass’n 
gov’t l. & pol’y j. 77, 80 (2012).  

38 District of Columbia v. Heller, 554 U.S. 570, 626 (2008).
39 Id. (citations omitted).
40 Id. at 626–27 (footnote omitted).  
41 Id. at 627 n.26. 
42 McDonald v. City of Chicago, 130 S. Ct. 3020, 3047 (2010) (plurality opinion).
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lawful, even though those laws prevent some individuals from exercising their right 
to keep and bear arms—that is, to possess and carry firearms in common civilian use. 
Consider, for example, statutory prohibitions on the possession of firearms by con-
victed felons. As Professor Eugene Volokh has observed, “[f]elons may need arms for 
lawful self-defense as much as the rest of us do.”43 Thus, if Heller prohibits all laws 
that impose very severe burdens on an individual right of armed self-defense, it is 
entirely unclear why convicted felons can be entirely deprived of that right consistent 
with Heller’s account of the Second Amendment’s original meaning.

It is unclear how to reconcile Heller’s focus on the original meaning of the Second 
Amendment with prohibitions on the possession of firearms by convicted felons. 
These laws have little originalist support; they did not become common until early in 
the twentieth century in the wake of a crime wave following the First World War.44 
Don Kates nevertheless argued that these laws can be sustained because most felonies 
in the framing era were punished by death and forfeiture of property, effectively 
extinguishing the right to keep and bear arms in a manner analogous to contempo-
rary laws barring felons from possessing firearms.45 Kevin Marshall, however, has 
observed that the imposition of capital punishment and forfeiture upon a felony con-
viction was far from universal in the framing era.46 Even absent the universal imposi-
tion of capital punishment and forfeiture, Kates and others have contended that 
framing-era rhetoric often associated the right to bear arms with the full membership 
in the polity afforded to law-abiding citizens, which could presumably be forfeited as 
a consequence of criminal misconduct.47 Marshall and others have replied that, 
although there were some framing-era proposals that would have carved out from the 
right to bear arms those who had committed crimes or were otherwise dangerous or 
untrustworthy, the text of the Second Amendment was not framed in those terms; 
indeed, it protected a right of all people, not merely those regarded as virtuous or 
law-abiding.48 All this suggests that we have some analytical work to do if we are to 
reconcile prohibitions on the possession of firearms by convicted felons with the 
majority’s reading of the Second Amendment in Heller.

Heller’s most direct consideration of laws limiting the ability of individuals to 
carry firearms in public is its discussion of the presumptive validity of laws prohibit-
ing the carrying of concealed weapons. In the 1820s and 30s, laws prohibiting the 

43 Eugene Volokh, Implementing the Right to Keep and Bear Arms for Self-Defense: An Analytical 
Framework and a Research Agenda, 56 ucla l. rev. 1443, 1499 (2009).

44 See, e.g., C. Kevin Marshall, Why Can’t Martha Stewart Have a Gun?, 32 harv. j.l. & pub. pol’y 
695, 698–728 (2009).

45 See Don B. Kates, Handgun Prohibition and the Original Meaning of  the Second Amendment, 82 
mich. l. rev. 204, 266 (1983).

46 See Marshall, supra note 44, at 714–16. For helpful explications of the limited use of capital pun-
ishment for felony convictions in the framing era, see, e.g., stuart banner, the death penalty: an 
american history 53–70, 94–100 (2002); Jeffrey K. Sawyer, “Benefit of  Clergy” in Maryland and 
Virginia, 34 am. j. leg. hist. 49, 57–67 (1990).

47 See, e.g., Don B. Kates & Clayton E. Cramer, Second Amendment Limitations and Criminological 
Considerations, 60 hastings l.j. 1339, 1359–62 (2009); Glenn Harlan Reynolds, A Critical Guide to the 
Second Amendment, 62 tenn. l. rev. 461, 480–81 (1995).

48 See Carlton F.W. Larson, Four Exceptions in Search of  a Theory: District of Columbia v. Heller 
and Judicial Ipse Dixit, 60 hastings l.j. 1371, 1374–76 (2009); Marshall, supra note 44, at 712–13; Allen 
Rostron, Justice Breyer’s Triumph in the Third Battle Over the Second Amendment, 80 geo. Wash. l. 
rev. 703, 731–32 (2012).
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carrying of concealed firearms emerged in the wake of a surge in violent crime.49 
Although laws prohibiting open carry were more often than not invalidated, con-
cealed-carry bans were generally upheld against constitutional challenge under the 
Second Amendment or state-law analogues.50 Some commentators find originalist 
support for these laws in the fourteenth-century Statute of Northampton, which they 
believe was understood as a broad prohibition on carrying firearms because of their 
potential to alarm others.51 Yet, a concealed weapon, precisely because it is hidden 
from view, cannot alarm others unaware of its presence. Instead, as Professor Volokh 
has noted, those jurisdictions that drew a distinction between concealed and open 
carry seem to have proceeded on the view that law-abiding persons carried weapons 
openly, while concealed carry was thought suspicious or threatening.52 There is 
ample expression in nineteenth-century decisions to this effect.53 Professor Volokh 
rightly questions, however, whether this view has fair application to contemporary 
circumstances, in which many might find open carry far more alarming than a dis-
creetly concealed firearm.54 There is surely more than a little merit to this point. 
Thus, whether framing-era practice provides fair analogical support for analyzing 
the contemporary scope of the right to carry weapons in public, whether openly or 
concealed, is far from clear.

In short, we have yet to discover how to reconcile the operative clause of the 
Second Amendment—conferring as it does, at least according to a majority of the 
Supreme Court, an unqualified individual right to possess and carry firearms—with 
the laws regarding both convicted felons and concealed carry that the Court has 
labeled presumptively lawful.

IV. REGULATORY POWER AND THE PREAMBLE 
Perhaps we are unable to reconcile the Second Amendment with what the Supreme 

Court described as longstanding and presumptively lawful regulations because we 
have confined our consideration of the Second Amendment to its operative clause. By 

49 See, e.g., clayton e. cramer, concealed Weapon laWs of the early republic: dueling, 
southern violence, and moral reform 2–3, 139–41 (1999); adam Winkler, gunfight: the 
battle over the right to bear arms in america 166–69 (2011); Robert Leider, Our Non-Originalist 
Right To Bear Arms, 89 ind. l.j. 1587, 1599–601 (2014).

50 See, e.g., cramer, supra note 49, at 4; Saul Cornell & Nathan DeDino, A Well-Regulated Right: 
The Early American Origins of  Gun Control, 73 fordham l. rev. 487, 516–17 (2005); Leider, supra note 
49, at 1606–19; Jonathan Meltzer, Note, Open Carry for All: Heller and Our Nineteenth-Century Second 
Amendment, 123 yale l.j. 1486, 1510–16 (2014). 

51 See, e.g., Patrick J. Charles, The Faces of  the Second Amendment Outside the Home: History 
Versus Ahistorical Standards of  Review, 60 cle. st. l. rev. 1, 8–30 (2012); Darrell A.H. Miller, Guns as 
Smut: Defending the Home-Bound Second Amendment, 109 colum. l. rev. 1278, 1317–18 (2009).

52 See Volokh, supra note 43, at 1522–23. For an analysis along similar lines, see Meltzer, supra note 
50, at 1518–20; and Leider, supra note 49, at 1602–05.

53 See, e.g., State v. Reid, 1 Ala. 612, 1840 WL 229 *3 (1840) (“[A] law which is intended merely to 
promote personal security, and to put down lawless aggression and violence, and to that end inhibits the 
wearing of certain weapons, in such a manner as is calculated to exert an unhappy influence upon the 
moral feelings of the wearer, by making him less regardful of the personal security of others, does not 
come in collision with the constitution.”); Nunn v. State, 1 Kelly 243, 1846 WL 1167 *8 (Ga. 1846); State 
v. Smith, 11 La. Ann. 633, 1856 WL 4793 (La. 1856) (“Th[e Second Amendment] was never intended to 
prevent the individual States from adopting such measures of police as might be necessary, in order to 
protect the orderly and well disposed citizens from the treacherous use of weapons not even designed for 
any purpose of public defence, and used most frequently by evil-disposed men who seek an advantage over 
their antagonists, in the disturbances and breaches of the peace which they are prone to provoke.”).

54 See Volokh, supra note 43, at 1521–23.
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referring to the existence of “[a] well regulated Militia,” the preamble expressly con-
templates continued regulatory authority. Moreover, Heller concluded that the origi-
nal meaning of the term “Militia” refers not to “the organized militia,” but rather “all 
able bodied men.”55 Thus, the Court added, the militia was originally understood as 
comprised of “the body of all citizens capable of military service, who would be 
expected to bring the sorts of lawful weapons that they possessed at home to militia 
duty.”56 Thus, the class that is to be “well regulated” consists of all who are able-
bodied and capable of military service, regardless of whether they are actually enrolled 
in an organized militia. In short, Heller treats the militia and those entitled to exercise 
the right to keep and bear arms as, for all practical purposes, synonymous. Moreover, 
given that the framing-era understanding was that the right would be exercised by 
those subject to regulatory authority, it would do serious violence to the original 
understanding to disaggregate the right from the existence of regulatory authority. 

As for the original meaning of the phrase “well regulated,” the first edition of 
Webster’s dictionary defined “regulated” as “[a]djusted by rule, method or forms; put 
in good order; subjected to rules or restrictions.”57 Heller, for its part, stated that the 
original meaning of the phrase was “the imposition of proper training and discipline.”58 
These terms, of course, are expansive. They contemplate not merely training, but also 
rules and “discipline,” which could conceivably embrace everything from a forfeiture 
of the right to keep and bear arms as a consequence of misconduct, to a variety of 
prophylactic measures that endeavor to reduce the likelihood of misconduct.59

Thus, even utilizing the same methodology the Court embraced in Heller, pre-
mised on the Court’s account of the purported original meaning of the Second 
Amendment, we find ample power to enact prophylactic regulations. Plainly, a “well 
regulated Militia” could well be subject to a variety of prophylactic rules intended to 
minimize the likelihood of misconduct, rather than only to rules that punish miscon-
duct after-the-fact. Indeed, we have seen prophylactic firearms regulation through-
out history, from the early nineteenth-century prohibitions on concealed carry to the 
more recent prohibitions on the possession of firearms by convicted felons. In the 
framing era, classes of individuals such as slaves, freed blacks, and people of mixed 
race were frequently prohibited from owning or carrying guns. Some states even 

55 District of Columbia v. Heller, 554 U.S. 570, 596 (2008) (citing the Act of May 8, 1792, ch. 33, 1 
Stat. 271) (The Court added that the first militia act, enacted the year after the Second Amendment’s rati-
fication, defined the militia as “each and every free, able-bodied white male citizen between the ages of 18 
and 45 … .”).

56 Id. at 627. This capacious definition of “Militia” is consistent with that of most scholars who have 
advanced the view that the Second Amendment protects an individual right. See, e.g., Kates, supra note 45, 
at 214–18.

57 noah Webster, an american dictionary of the english language 54 (1828); see also 
samuel johnson, a dictionary of the english language in Which Words are deduced 
from their originals cdlxxvi (6th ed. 1785) (defining “regulate” as “[t]o adjust by rule or method” 
or “[t]o direct”).

58 Heller, 554 U.S. at 597.
59 See, e.g., Miller, supra note 51, at 1318–19 (“The imposition of proper discipline assumes someone 

with authority to impose discipline and presumes some consequence for drilling without adequate disci-
pline … . [O]nce the people exercise their right to keep and bear arms as a people's militia and spill out into 
the street, then that right is textually constrained by the militia clauses in the Constitution. Those clauses 
curtail the authority of the people's militia to assemble spontaneously.”) (footnotes omitted). For a discus-
sion of the evidence demonstrating that the framing generation regarded broad and effective regulation of 
the militia as critical, see Patrick J. Charles, The Constitutional Significance of  a “Well-Regulated Militia” 
Asserted and Proven with Commentary on the Future of  Second Amendment Jurisprudence, 3 
northeastern u.l.j. 1, 5–7, 87–97 (2011). 
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extended the bar to Catholics or whites unwilling to swear allegiance to the 
Revolution. It was widely believed by both England and the Founders that only those 
loyal to the government possessed a right to bear arms, with others facing sanctions 
including disarmament.60 Laws requiring the safe storage of firearms or gunpowder 
or barring loaded firearms indoors were common as well.61

To be sure, a fair construction of the Second Amendment must accommodate both 
the right found in the operative clause and the regulatory authority acknowledged in 
the preamble. Fortunately, the problem of accommodating a core right and legitimate 
regulatory interests is not a new one in constitutional law. The Court has frequently 
addressed this tension through a methodology that assesses the extent of the burden 
placed on the core right, such as free speech, reproductive freedom, and travel, by a 
challenged regulation. For example, the First Amendment protects the right to speech, 
press and association, but there are any number of legitimate governmental interests 
that support regulation in a variety of areas, including the political process. Similarly, 
with respect to abortion, the Court has faced the challenge of attempting to balance 
both right and regulatory authority, with the Court concluding that a woman has a 
cognizable liberty interest under the Due Process Clause in deciding whether to termi-
nate her pregnancy, while determining that the government has a legitimate interest in 
safeguarding health, maintaining medical standards, and protecting potential life.62 
Even for constitutional rights as non-controversial as travel and access to the courts, 
the Court has upheld a durational residency requirement to obtain a divorce because 
it imposed no absolute bar to travel or access to the courts, while advancing legitimate 
governmental interests in assuring that an individual has an adequate attachment to 
the forum state before it endeavors to adjudicate an action for divorce.63 

In the First Amendment context, for example, the Court mediates between right 
and regulation by subjecting regulations imposing what are regarded as severe bur-
dens on First Amendment rights to strict scrutiny, while regulations imposing more 
modest burdens are upheld if reasonable.64 Thus, the Court evaluates regulations 
that compel disclosure of the identities of those involved in the political process 
through a test that assesses the strength of the governmental interest in disclosure in 
light of the magnitude of the burden imposed on First Amendment rights.65 Similarly, 
in the reproductive rights context, the Court has concluded that, “[o]nly where state 
regulation imposes an undue burden on a woman's ability to make this decision [to 
terminate a pregnancy] does the power of the State reach into the heart of the liberty 
protected by the Due Process Clause.”66 The Court subsequently explained that 
“[w]here it has a rational basis to act, and it does not impose an undue burden, the 
State may use its regulatory power to bar certain procedures and substitute others, all 
in furtherance of its legitimate interests in regulating the medical profession in order 

60 See Charles, supra note 59, at 97–98. 
61 See, e.g., Winkler, supra note 49, at 113–17; Cornell & DeDino, supra note 50, at 506–12.
62 Roe v. Wade, 410 U.S. 113, 153–54 (1973).
63 See Sosna v. Iowa, 419 U.S. 494, 405–09 (1972).
64 See, Wash. St. Grange v. Wash. St. Repub. Party, 552 U.S. 442, 451–52 (2008); Crawford v. Marion 

Cnty. Elec. Bd., 553 U.S. 181, 189–91 (2008); id. at 204–05 (Scalia, J., concurring in the judgment); Clingman 
v. Beaver, 544 U.S. 581, 592–97 (2005); Timmons v. Twin Cities Area New Party, 520 U.S. 351, 358 (1997); 
Burdick v. Takushi, 504 U.S. 428, 433–34 (1992); Rosario v. Rockefeller, 410 U.S. 752, 760–62 (1973).

65 See, e.g., Doe v. Reed, 130 S. Ct. 2011, 2818 (2010).
66 Planned Parenthood of Southeast Pennsylvania v. Casey, 505 U.S. 833 (1992). Accord, Gonzales v. 

Carhart, 550 U.S. 124, 146 (2007); Stenberg v. Carhart, 530 U.S. 914, 921 (2000).
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to promote respect for life … .”67 A Court that embraces regulation of the constitu-
tional rights to speech and reproductive freedom surely should be no less tolerant of 
regulation when it comes to firearms.

Although none of these contexts is precisely analogous to firearms regulation, in 
each case the Court confronted both a core right and a legitimate governmental inter-
est in regulating the exercise of even the right itself. Such regulations have been 
expansive, going beyond incidental burdens created by regulations not directed at the 
exercise of the right.68 Sufficiently serious burdens that threaten to negate the right 
are invalidated, or at least subjected to demanding review, while less serious burdens 
can be sustained under the less demanding review employed by the Court.

Importantly, an approach that keys judicial scrutiny to the extent to which a chal-
lenged regulation burdens the core right minimizes the extent to which the judiciary 
must engage in difficult predictive or empirical judgments about the efficacy of chal-
lenged regulation. Since very severe burdens are virtually per se invalid, little inquiry 
into their justification will be required beyond that typical in strict-scrutiny litigation. 
For less severe burdens, a degree of deference to legislative judgment is appropriate.

Not only does the Second Amendment reflect a textual commitment to regulation, 
as we have seen, the historical understanding of the Second Amendment reflects 
acceptance of prophylaxis. When it comes to keeping and bearing arms, those thought 
to pose unreasonable risks have long been regarded within the ambit of regulatory 
power. This type of prophylaxis inheres in the framing-era limitation on the right to 
bear arms to loyal white males, the nineteenth-century prohibitions on carrying con-
cealed firearms, and the more recent prohibitions on the possession of firearms by 
convicted felons and dangerous misdemeanants. After all, a militia could hardly be 
well regulated if it contained individuals whom the government regarded as presenting 
undue threats to public safety. Moreover, there are enormous methodological difficul-
ties in demonstrating the effect of any one regulation, in isolation, on crime rates, and 
therefore it would be enormously difficult to mount a convincing empirical demon-
stration of a particular regulation’s efficacy in maintaining public safety.69 Given these 
difficulties and the long history of permitting such regulation without demanding 
rigorous empirical proof of efficacy for all except regulations that impose the most 
severe burdens on Second Amendment rights, debates over efficacy should be regarded 
as raising issues of policy rather than constitutional law. Thus, considerable deference 
to legislative conclusions is warranted, as courts applying Heller have concluded.70

67 Gonzales v. Carhart, 550 U.S. at 158.
68 Laws that are not targeted at the exercise of a right are generally thought to impose only incidental 

burdens and trigger more deferential review. See, e.g., Rumsfeld v. Forum for Acad. & Instit. Rights, Inc., 
547 U.S. 47, 67–68 (2006) (law requiring military access to law school recruiting series applied to schools 
who object to military policies); Emp. Div. v. Smith, 494 U.S. 872, 877–80 (1990) (law prohibiting use of 
controlled substances applied to religious-motivated user); Arcara v. Cloud Books, Inc., 478 U.S. 697, 
704–07 (1986) (law requiring closure of business constituting a public nuisance applied to a bookstore); 
United States v. Albertini, 472 U.S. 675, 688–89 (1985) (law prohibiting entry to a military base applied to 
a demonstrator).

69 For a general discussion of the difficulties in assembling empirical evidence of the efficacy of gun-
control laws, see tushnet, supra note 23, at 77–85.

70 See, Drake v. Filko, 724 F.3d 426, 436–37 (3d Cir. 2013); Schrader v. Holder, 704 F.3d 980, 990 (D.C. 
Cir. 2013); Kachalsky v. County of Westchester, 701 F.3d 81, 97 (2d Cir. 2012); Cf. McDonald v. City of 
Chi., 130 S. Ct. 3020, 3050 (2010) (plurality opinion) (warning against “requir[ing] judges to assess the 
costs and benefits of firearms restrictions and thus to make difficult empirical judgments in an area in 
which they lack expertise”).
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V. THE SCOPE OF REGULATORY AUTHORITY  
OVER PUBLIC CARRY

We can now return to the question posed at the outset of this Issue Brief—What 
is the scope of governmental power to regulate the ability of individuals to carry 
firearms in public places? At the outset, one can question whether Heller has any 
application outside of the home. Heller indicates that the interest in lawful armed 
defense is particularly compelling in “the home, where the need for defense of self, 
family, and property is most acute.”71 Some commentators, stressing these points as 
well as the enhanced regulatory interests that come into play when firearms are 
brought into public places, argue that Second Amendment rights do not extend out-
side the home.72 Yet, as we have seen, there is some historical precedent for protect-
ing the right to carry firearms in public, at least openly, although the rationale for 
distinguishing between open and concealed carry seems to have little contemporary 
application. Still, while the historical evidence is in conflict, there is some historical 
precedent for prohibitions on carrying firearms openly.73 Moreover, as historian Saul 
Cornell has noted, virtually all the nineteenth-century laws and judicial decisions 
drawing a distinction between concealed and open carry were in the South, where 
the need to carry arms may have been regarded as greater, given the prevalence of 
slavery, which created a perceived need to remain armed in light of the dangers that 
slaves were frequently thought to present.74 Yet, in the North, broader prohibitions 
on carrying arms in public seem to have been generally regarded as within the scope 
of the police power.75 In the face of this cacophony, the historical evidence seems to 
supply little reliable basis for resolving the constitutionality of a law prohibiting the 
carrying of firearms in public. 

To be sure, a blanket ban on carrying firearms in public seems difficult to reconcile 
with Heller’s account of the original meaning of the Second Amendment. As we have 
seen, Heller concluded that the original meaning of the right to bear arms meant the 
right to “carry[] for a particular purpose—confrontation.”76 Of course, many if not 
most confrontations occur outside the home; the most natural understanding of the 
right to bear or carry arms is not limited to the interior of the home. This inference is 
reinforced by Heller’s caution that its holding does not “cast doubt on … laws forbid-
ding the carrying of firearms in sensitive places such as schools or government build-
ings … .”77 This dictum, of course, suggests that in locations other than sensitive 
places, the Second Amendment confers some right to carry firearms. Perhaps the most 
important reason to reject a view of Second Amendment rights that limits firearms to 
the home is Heller’s pronouncement that the Second Amendment codified a right of 
lawful armed defense, and the need to defend oneself is not limited to the home.

71 Heller v. District of Columbia, 554 U.S. 570, 628 (2008).
72 See, e.g., Michael C. Dorf, Does Heller Protect a Right to Carry Guns Outside the Home?, 59 

syracuse l. rev. 225, 231–33 (2008); Miller, supra note 51, at 1297–355.
73 See Charles, supra note 51, at 31–41; Saul Cornell, The Right to Carry Firearms Outside of  the 

Home: Separating Historical Myths from Historical Realities, 39 fordham urb. l.j. 1695, 1707–24 
(2012). For judicial opinions upholding bans on open-carry laws, see, for example, Fife v. State, 31 Ark. 
455, 1876 WL 1562, at *4 (1876); Hill v. State, 53 Ga. 472, 474 (1874); English v. State, 35 Tex. 473, 1872 
WL 7422, at *3 (1871); Andrews v. State, 50 Tenn. 165, 1871 WL 3579, at *11 (1871).

74 See Cornell, supra note 73, at 1716–25.
75 Id. at 1719.
76 Heller, 554 U.S. at 584.
77 Id. at 626.
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Still, one might question how much weight Heller should receive on this point. 
Recall that Heller sought only “to enjoin the city from enforcing the bar on the regis-
tration of handguns … and the trigger-lock requirement insofar as it prohibits the use 
of ‘functional firearms within the home.’”78 Accordingly, discussion in Heller of 
whether Second Amendment rights extend outside the home was dictum unnecessary 
to the decision. Beyond that, in response to the argument that the phrase “bear arms” 
was ambiguous because it often referred to carrying arms in military service, the 
Heller Court concluded that this phrase “unequivocally bore that idiomatic meaning 
only when followed by the preposition ‘against,’ which was in turn followed by the 
target of the hostilities.”79 Significantly, this stops short of a claim that the phrase was 
unambiguous; indeed, the Court acknowledged that “the phrase was often used in a 
military context … .”80 Even on the Court’s limited claim, Professor Saul Cornell has 
argued the historical evidence on this point was not nearly as clear as portrayed by 
the Court.81 One post-Heller review of the historical evidence identified ample evi-
dence that the phrase “bear arms” often had a military meaning in the framing-era, 
even when not followed by “against.”82 In light of this evidence, in an appropriate 
case in which the contours of the right to bear arms are at issue, the Court might 
revisit the question whether the phrase “bear arms” is sufficiently ambiguous to war-
rant resort to the preamble as an interpretive aid. To the extent that the phrase “bear 
arms” is ambiguous, resort to the preamble is of particular importance to perform 
what Heller called the preamble’s “clarifying function.”83 This suggests that when it 
comes to the right to bear firearms—a right not squarely at issue in Heller—the regu-
latory authority contemplated by the preamble is of particular force. Indeed, this may 
explain why prophylactic regulations that disqualify even an entire class from posses-
sion of firearms, such as convicted felons, fall within the scope of regulatory power. 
The Second Amendment’s preamble represents a commitment to regulatory author-
ity found nowhere else in the Bill of Rights.

As we have seen, the rationale supporting the nineteenth-century distinction 
between concealed and open carry has little contemporary resonance. Since the pre-
amble preserves not framing-era practice but the power to well-regulate, it would 
seem to follow that limiting the right to carry firearms in contexts in which it seems 
to present unacceptable threats to public safety is more faithful to the preamble than 
preserving the now-obsolete historical rationale for distinguishing between con-
cealed and open carry. A complete prohibition on carrying operable firearms in any 
public place renders the Second Amendment right to bear firearms for self-defense 
nugatory, or nearly so, and would likely be invalid.84 But most courts to consider the 

78  Id. at 576.
79 Id. at 586 (emphasis in original).
80 Id. at 587.
81 See Saul Cornell, Heller, New Originalism, and Law Office History: “Meet the New Boss, Same as 

the Old Boss,” 56 ucla l. rev. 1095, 1109–10 (2009). For Professor Cornell’s pre-Heller assessment of 
the historical evidence regarding the original meaning of this phrase, see Saul Cornell, The Original 
Meaning of  Original Understanding: A Neo-Blackstonian Critique, 67 md. l. rev. 150, 162–64 (2007).

82 See Nathan Kozuskanich, Originalism in a Digital Age: An Inquiry into the Right to Bear Arms, 
29 j. early repub. 585, 589–605 (2009). See also Aymette v. State, 2 Tenn. 154, 1840 WL 1554, * 3 (1840) 
(“The words ‘bear arms,’ too, have reference to their military use, and were not employed to mean wearing 
them about the person as part of the dress.”).

83 Heller v. District of Columbia, 554 U.S. 570, 578 (2008). 
84 For judicial opinions reaching this conclusion, see Moore v. Madigan, 702 F.3d 933, 940–42 (7th 

Cir. 2012); see also People v. Aguilar, 2 N.E.2d 321, 325–28 (Ill. 2013).
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question have upheld less complete prohibitions that require individuals to obtain a 
permit and demonstrate particularized need to carry a firearm for self-defense.85 

On this point, however, judicial opinion is divided; a panel of the Ninth Circuit 
concluded that in a state where open carry is prohibited, a policy allowing applicants 
to obtain a concealed-carry permit only on a showing of particularized need to carry 
firearms for self-defense violates the Second Amendment. The court concluded such 
a policy did not “allow[] the typical responsible, law-abiding citizen to bear arms in 
public for the lawful purpose of self-defense.”86 It added that “[t]he challenged regu-
lation does no more to combat [the state's public safety concerns] than would a law 
indiscriminately limiting the issuance of a permit to every tenth applicant.”87 The 
panel cautioned, however, that it “consider[ed] the scope of the right only with respect 
to responsible, law-abiding citizens,” adding that “[w]ith respect to irresponsible or 
non-law abiding citizens, a different analysis—which we decline to undertake—
applies.”88 This qualification was presumably compelled by Heller’s admonition that 
it “d[id] not read the Second Amendment to protect the right of citizens to carry arms 
for any sort of confrontation, just as we do not read the First Amendment to protect 
the right of citizens to speak for any purpose.”89 

Yet, the panel’s claim that the rights of irresponsible or non-law-abiding citizens 
were not at stake in the question whether to require applicants to demonstrate par-
ticularized need to carry concealed firearms for purposes of lawful armed defense 
rather misses the point of prophylactic regulation. While the criminal history of an 
applicant for a carry permit can be readily ascertained, whether he is a responsible, 
law-abiding citizen, as well as the actual purpose for which he seeks to carry, are not 
so easy to know. Heller went to some pains to make clear that the Second Amendment 
protection turns on the purpose for which individuals keep or bear arms: “From 
Blackstone through the 19th-century cases, commentators and courts routinely 
explained that the right [to keep and bear arms] was not a right to keep and carry any 
weapon whatsoever in any manner whatsoever and for whatever purpose.”90 While 
some persons carry firearms for lawful purposes, others carry firearms with different 
ends in mind. It is, however, enormously difficult to know why any particular indi-
vidual is carrying a firearm. For just this reason, a prophylactic rule that limits the 
likelihood of misuse in contexts in which others are at greatest risk seems amply 
justified. There is, of course, a considerable likelihood that some individuals who are 
not responsible, law-abiding citizens will obtain concealed-carry permits if permits 
must be issued to anyone not disqualified by a prior conviction who proclaims a gen-
eralized desire to carry firearms for self-defense. This is precisely the context in 
which the case for prophylactic regulation is strongest, given the inevitable error rate 
in any effort to make predictive judgments about persons who wish to carry firearms 
in public, especially when applicants proclaim only a generalized and conclusory 
interest in carrying firearms for lawful purposes. As we have seen, both the Second 

85 See, e.g., Drake v. Filko, 724 F.3d 426, 435–40 (3d Cir. 2013); Woollard v. Gallagher, 712 F.3d 865, 
876–83 (3d Cir. 2013); see also United States v. Masciandaro, 638 F.3d 458, 475 (4th Cir. 2011) (upholding 
statute prohibiting loaded handguns in vehicles within a national park).

86 Peruta v. County of San Diego, 742 F.3d 1144, 1169 (9th Cir. 2014).
87 Id. at 1178 (second brackets in original) (quoting Woollard v. Sheridan, 863 F.Supp.2d 462, 474–75 

(D. Md. 2012), rev'd sub nom. Woollard v. Gallagher, 712 F.3d 865, 876–83 (3d Cir. 2013)).
88 Id. at 1150 n.2.
89 Heller v. District of Columbia, 554 U.S. 570, 595 (2008). 
90 Id. at 626.
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Amendment’s preamble and the history of firearms regulation suggest that the right 
to bear arms permits a wide variety of prophylactic regulations, and argues for a 
measure of deference to legislative assessments of the efficacy of and justification for 
such regulation.

Using a showing of particularized need protects Second Amendment rights in 
cases in which the core constitutional interest in lawful self-defense is most plainly 
implicated, supplying an administrable basis to decide whether applicants are likely 
to be responsible, law-abiding citizens, while denying applications that present sub-
stantial risk of error. This criterion is probably as reliable as the nineteenth-century 
criterion of requiring open carry to determine the likely purpose for which firearms 
are carried, and a good deal better suited to the contemporary urban landscape. 
Although, in the nineteenth century, prohibiting only concealed carry may have been 
a reasonable approach to identifying those individuals most likely to be carrying fire-
arms for an improper purpose, that rationale has little contemporary application. 
Additionally, a constitutional requirement that licenses must be liberally granted 
could well produce potent Fourth Amendment limitations on the ability of the 
authorities to stop armed individuals and determine whether they are properly 
licensed, further undermining prophylactic policing.

Equally important, the view that rigorous permit requirements operate as a ration-
ing system fails to acknowledge that when the law enables police to keep guns off the 
streets in high-crime urban areas, the likelihood of violent confrontations that prove 
fatal is reduced. In these areas, it may be effectively impossible to have a “well regu-
lated Militia” if everyone not disqualified by a prior conviction can carry firearms “in 
case of confrontation.”91 Conversely, a system in which either open or concealed 
carry must be permitted could prove constitutionally vulnerable precisely because it 
might do little to keep guns off the streets and thereby reduce firearms-related crime, 
at least if the Second Amendment is understood—not unreasonably—to require that 
a challenged enactment make some meaningful contribution to public safety.

Especially in high-crime jurisdictions riven by gang and drug crime, carrying fire-
arms in public may be accompanied by unacceptable risks, and for that reason war-
rants prophylactic restriction.92 Indeed, there is a long tradition of more restrictive 
firearms regulation in urban areas.93 If the Second Amendment permitted the develop-
ment of concealed-carry prohibitions directed at those who carried firearms under 
circumstances that were thought to pose unacceptable risks, surely the Second 
Amendment permits regulations directed at analogous contemporary threats. Given 
the difficulty in assessing the purpose of someone carrying firearms in public—at least 
prior to the point at which someone is shot—a requirement that an individual be 
licensed and demonstrate some special need to carry the firearm serves a far more 
important public purpose than the largely outdated judgment that law-abiding per-
sons are more likely to engage in open and not concealed carry. Such an approach has 
the added benefit of preserving the ability of the police to take action to stop and 
search individuals who they reasonably suspect to be unlawfully armed and dangerous. 
This is the kind of “discipline” to which a well-regulated militia would surely submit.

91 Id. at 592.
92 Cf. Lawrence Rosenthal, Second Amendment Plumbing after Heller, 41 urb. laW. 1, 10–20 (2009).
93 See Joseph Blocher, Firearm Localism, 123 yale l.j. 82, 108–20 (2013).



122 Advance

VI. CONCLUSION
Two years after Heller, in his dissent from the Court’s decision to apply the Second 

Amendment to the state and local gun-control laws in McDonald v. City of Chicago,94 
Justice Stevens wrote “[F]irearms have a fundamentally ambivalent relationship to 
liberty. Just as they can help homeowners defend their families and property from 
intruders, they can help thugs murder innocent victims.”95 One need not agree with 
Justice Stevens’ ultimate conclusion in McDonald to acknowledge his point. Even 
while Heller upheld a Second Amendment right to carry firearms, laws providing 
lengthier sentences for criminals who carry firearms have been invariably upheld as 
well.96 It is hard to think of any other constitutional right the exercise of which could 
be used as a sentencing enhancement, yet this result seems entirely consistent with 
Heller’s admonition that the Second Amendment “[i]s not a right to keep and carry 
any weapon whatsoever in any manner whatsoever and for whatever purpose.”97

One similarly need not embrace Heller’s enthusiasm for originalism to agree that 
history tells us something important about the Second Amendment. Firearms rights 
and regulation have always been twinned—in the English Bill of Rights; the Second 
Amendment’s preamble and operative clause; and in the evolving history of firearms 
regulation. Indeed, no right is more Janus-faced than the right to keep and bear arms. 
Thus goes the constitutional case for gun control—and nowhere is gun control more 
important than when it comes to the task of getting guns off the streetscape in our 
most violent and unstable neighborhoods. The least privileged among us face enough 
difficulties without having to live in communities in which gang members cannot be 
disarmed until someone is shot, and someone else is willing to testify. This reality 
suggests that regulations limiting public carry in urban areas could possibly survive 
constitutional challenge post-Heller.

94 130 S. Ct. 3020 (2010).
95 Id. at 3107.
96 See, United States v. Napolitan, 762 F.3d 297, 311 (3d Cir. 2014); United States v. Bryant, 711 F.3d 

364, 368–70 (2d Cir. 2013); United States v. Greeno, 679 F.3d 500, 520 (6th Cir. 2012); United States v. 
Potter, 630 F.3d 1260, 1261 (9th Cir. 2011) (per curiam); United States v. Jackson, 555 F.3d 635, 636 (7th Cir. 
2009); People v. Cisneros, No. 09CA2717, 2014 WL 1671766 (Co. Ct. App. 2014).

97 Heller v. District of Columbia, 554 U.S. 570, 626 (2008).



 The Journal of the ACS Issue Briefs 123 

The Transgender Tipping Point: 
An Overview for the Advocate*

Dr. Jillian T. Weiss**

Time Magazine recently declared “The Transgender Tipping Point,” as-
serting that “another social movement is poised to challenge deeply held 
cultural beliefs.”1 Until recently, however, transgender people have re-

mained relatively hidden from public consciousness, due in part to the severe stigma 
against them. They have largely been regarded as strangers to the law, and are often 
without legal protection because of their transgender identity. Though there have 
been great strides in providing that protection under the current Administration, the 
conservative nature of law means it will take years to change the legal regime that 
routinely withholds rights from transgender people, and progress may be reversed if 
politics takes a turn to the right. Therefore, it is crucial that progressive advocates act 
now to advance and consolidate these civil rights gains for transgender people. 

Estimates suggest there are approximately 15 million transgender people in the 
world today, with about 700,000 located in the United States. Transgender refers to 
people whose gender identity (internal sense of gender) or whose gender expression 
(social gender characteristics) is not that traditionally related to the sex they2 were 
assigned at birth.3 Examples of well-known transgender people today include Chaz 
Bono, Laverne Cox and Janet Mock. Transgender identity is not a new phenomenon, 
and there is a long history of transgender communities reaching into prehistory. 

* This Issue Brief was initially published in November 2014.
** Dr. Jillian T. Weiss has a J.D. and a Ph.D. in Law, Policy & Society. Currently Professor of Law and 

Society at Ramapo College of New Jersey, her research area is gender identity and law. She has authored 
over 50 academic publications, presentations and other scholarly works, as well as approximately 40 ar-
ticles and interviews for media organizations including The New York Times and Associated Press. Dr. 
Weiss provides legal representation to transgender employees in cases involving gender identity and gen-
der expression discrimination. She also consults with private and public organizations regarding gender 
identity policy and employee gender transitions, including Harvard University, Boeing and New York City. 
Her volunteer work includes serving as a member of the Board of Directors of Lambda Legal, the oldest 
and largest U.S. national legal organization whose mission is to safeguard and advance the civil rights of 
lesbians, gay men, bisexuals, transgender people and those with HIV through impact litigation, education 
and policy work. She is also Chair of the annual Transgender Law Institute, currently held at the National 
LGBT Bar Association’s annual Conference.

1 Katy Steinmetz, The Transgender Tipping Point, time magazine (May 29, 2014), http://time.
com/135480/transgender-tipping-point/. 

2 While the pronoun “they” is traditionally used only to relate to a plural antecedent in standard 
English, some transgender people choose to use “they” in preference to the gendered pronouns “he” or 
“she.” Others prefer gender-neutral pronouns such as “ze” and “hir.” (To those who object that such pro-
nouns sound disturbingly odd, note that the same objection was raised regarding the title “Ms.” when it 
was first introduced, but that objection is no longer considered valid.) However, most use standard pro-
nouns to refer to their gender identity.

3 Transgender is an “umbrella” term that includes: people who receive medical treatment in aid of 
sex reassignment from that assigned at birth; those who identify as a sex different from birth assignment 
without medical treatment; those who consider themselves “gender non-conforming;” and those who live 
part-time or dress part-time in a different gender role. Many terms are used to refer to transgender per-
sons, such as transsexual, cross-dresser, and neutrois (non-binary gender). The meaning of transgender is 
ambiguous, because different portions of the community attribute various shades of meaning to it. For 
further discussion, see Section C of this article, “Ethical Considerations.”
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Until recently, transgender people have been considered strangers to the law, not 
entitled to protection from discrimination based on their gender identity or expres-
sion. Discrimination against transgender people has long been rampant in all areas of 
public and private life, including employment, education, housing, credit, public 
accommodations, child custody, out-of-home care for youth, incarceration, health 
care and marriage.4 When transgender people attempted to use laws for protection, 
courts told them that the state recognized only their sex assigned at birth, and legisla-
tors did not intend to protect them. However, this situation is changing, due in part 
to the willingness of some judicial officials to recognize that interpretations of law 
that exclude transgender persons from relief are incorrect and unjust. 

This Issue Brief will review the changing landscape of law that can be used to 
protect transgender people. While the issues herein are novel and interesting on a 
theoretical level, the importance of this Brief lies in the practical use that advocates 
who are new to the issue can make of it to help transgender people. The intense suf-
fering of many transgender people, particularly people with low income and people 
of color, cries out for relief. The emphasis here is on reference to information that can 
be used to demonstrate the existence of rights. Keep in mind that there are decades of 
legal decisions holding that transgender people have no protection, and these deci-
sions will not be reviewed in detail. The following sections review selected changes in 
law regarding civil rights, government relations, health care and marriage. The brief 
finishes with a discussion of ethical considerations in transgender advocacy. 

I. THE MEANING OF SEX HAS EXPANDED TO INCLUDE  
GENDER AND GENDER IDENTITY

There has been a change in the social understanding of sex over the past sixty 
years, and this has led to transgender people receiving increased legal protection. 
Early judicial opinions from the 1970s and 1980s said that transgender people did not 
receive protection from sex discrimination because sex discrimination then referred 
only to discrimination based on being a male or female, which was distinguished 
from a change in sex. For example, in Ulane v. Eastern Airlines,5 the U.S. Court of 
Appeals for the Seventh Circuit held, on this basis, that an airline pilot who alleged 
that she was fired because of transsexual status had no cause of action under the fed-
eral Civil Rights Act of 1964 (often referred to as “Title VII”). However, over time, 
the meaning of the term sex has been increasingly interpreted to include gender and 
gender identity.6 

4 See generally grant, jaime m., lisa a. mottet, justin tanis, jack harrison, jody l. 
herman, and mara keisling, injustice at every turn: a report of the national transgender 
discrimination survey, (2011). This study found that transgender people were four times more likely to 
live in extreme poverty, had double the general rate of unemployment, and nearly all (90%) experienced 
discrimination at work. Most reported harassment in school (78%) and a significant number left school 
because of harassment (15%). Many transgender people experienced homelessness because of housing 
discrimination (19%), while 53% experienced harassment in places of public accommodation, 22% were 
denied equal treatment by a government agency or official, 29% reported police harassment, 19% were 
refused medical care, 57% reported significant family rejection, and 41% reported attempting suicide, a 
rate 25 times higher than the general population.

5 742 F.2d 1081 (7th Cir. 1984).
6 Jillian T. Weiss, Transgender Identity, Textualism, and the Supreme Court: What Is The “Plain 

Meaning” of  “Sex” In Title VII Of  The Civil Rights Act Of  1964? 18 Temp. Pol. & Civ. Rts. L. Rev. 573, 
597-617 (2009) (using shifting historical meanings to argue that sex includes gender and gender identity). 
While gender is often used interchangeably with sex in court decisions, it is generally agreed among academ-
ics that gender is now used to refer discretely to the social, psychological and behavioral elements of sex. 
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In 1989, in the case of Price Waterhouse v. Hopkins, the U.S. Supreme Court held 
that penalizing an individual for failing to conform to gendered norms of behavior 
constitutes a form of sex-based discrimination.7 This development was first recog-
nized by an appellate court in 2000, in the decision of the U.S. Court of Appeals for 
the Ninth Circuit in Schwenk v. Hartford.8 There, a transsexual prisoner filed a civil 
rights suit against a male prison guard, seeking damages as a result of the guard’s 
alleged attempted rape of the plaintiff under the federal Gender Motivated Violence 
Act.9 The Court noted that “Ulane has been overtaken by the ‘logic and language of 
Price Waterhouse’ and that Title VII prohibits discrimination based on ‘sexual iden-
tity,’ not just based on biological sex.” In its 2008 decision in Schroer v. Billington, 
the U.S. District Court for the District of Columbia dismissed the spurious distinc-
tion between sex and change of sex.10 The Court noted that Title VII also included 
protection from religious discrimination, and that “no court would take seriously the 
notion that ‘converts’ are not covered by the statute. Discrimination ‘because of reli-
gion’ easily encompasses discrimination because of a change of religion.” This devel-
oping understanding of sex as a term of art has opened the door to transgender people 
claiming rights based on laws referring to sex. Because the case law regarding many 
of the areas discussed below is less developed, the voluminous case law under Title 
VII should be referenced as analogous. 

II. SUBSTANTIVE ISSUES
A. CiviL rights

1. Employment 
Laws protecting transgender people from employment discrimination based on 

gender identity or expression have been passed in 18 states at the time of this writ-
ing.11 A few other states have court rulings holding that transgender employees are 
included in other protected categories, such as sex or disability.12 Over 140 munici-
palities have laws prohibiting employment discrimination based on gender identity. 
Examples of cities with strong laws include New York City, San Francisco and D.C. 

While Title VII contains no specific protection for gender identity or expression, 
it has been interpreted by the U.S. Courts of Appeals for the Sixth and Eleventh 
Circuits as providing protection for employment discrimination based on transgen-
der status.13 Many federal district courts have held similarly. The U.S. Equal 
Employment Opportunity Commission (EEOC) has held that its offices and staff 

7 490 U.S. 228 (1989).
8 204 F.3d 1187 (9th Cir. 2000).
9 42 U.S.C. §13981(c). 
10 577 F. Supp. 2d 293 (D.D.C. 2008).
11 These are California, Colorado, Connecticut, Delaware, Hawaii, Iowa, Illinois, Maryland, 

Massachusetts, Maine, Minnesota, New Jersey, New Mexico, Nevada, Oregon, Rhode Island, Vermont 
and Washington. 

12 See, e.g., Jane Doe v. Electro-Craft Corp., No. 87-B-132 (N.H. Sup. Ct. 1988) (construing sex); 
Buffong v. Castle on the Hudson, 824 N.Y.S.2d 752 (N.Y. Sup. 2005) (construing sex); Shepley v. Lazy Days 
RV Center, Inc., FCHR Order No. 06016 (Fla. Comm. Hum. Rel. 2006) (Fla. Human Relations Act) (con-
struing sex); Mitchell v. Axcan Scandipharm, Inc., 2006 WL 456173 (W.D. Pa. 2006) (construing sex). See 
also Enriquez v. West Jersey Health Systems, 2001 N.J. Super. LEXIS 283 (N.J. Super. 2001) (construing 
disability.) There is controversy about assertion of disability causes of action. See Section C below, “Ethical 
Considerations.” Also, note that the federal Americans with Disabilities Act (ADA) contains a specific 
transgender exclusion, except for gender identity disorders resulting from physical impairments. 

13 Smith v. City of Salem, 378 F. 3d 566 (6th Cir. 2004); Glenn v. Brumby, 663 F.3d 1312 (11th Cir. 2011).
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should interpret Title VII to include discrimination based on transgender status.14 
Significantly, the EEOC decision held that there is no distinction between sex dis-
crimination and gender stereotyping causes of action, and that discrimination based 
on gender identity or expression is per se sex discrimination. A recent federal execu-
tive order, enforceable through the Office of Federal Contract Compliance, prohibits 
discrimination by federal contractors based on gender identity or expression.15

It should be noted that some state and municipal laws offer less attractive enforce-
ment mechanisms and remedies, and federal law may provide more relief. In addition, 
the EEOC has listed transgender issues as a priority area in its most recent strategic 
enforcement plan at the time of this writing, and has been more active in enforcement 
in this area than many state and municipal administrative bodies. Therefore, advo-
cates for transgender persons should research which jurisdiction offers the best chance 
of relief for a transgender employee experiencing discrimination. 

There are additional protections for public employees. The U.S. Court of Appeals 
for the Eleventh Circuit found that discrimination against a public employee based on 
transgender identity violates the Equal Protection Clause of the U.S. Constitution.16 
There is also a line of cases finding that discrimination against public employees 
based on sexual orientation violates constitutional rights, and these are likely appli-
cable to gender identity or expression as well.17 A federal executive order specifically 
prohibits discrimination against federal public employees based on gender identity or 
expression,18 and some states have similar orders.19 The federal Merit Systems 
Protections Board also provides protections for transgender federal civil service 
employees through the Office of Special Counsel. 

2. Education
Transgender young people often experience several issues in education, including 

bullying in school, school discipline for gender expression, an unwillingness of school 
authorities to permit or acknowledge gender transition, and participation in gendered 
sports. There are anti-bullying laws and policies in many states,20 and many of these 
explicitly include gender identity or expression.21 The U.S. Department of Education 
Office for Civil Rights promulgated a “significant guidance document” in 2014, spe-
cifically stating that transgender students are protected from violence in schools by 
Title IX of the United States Education Amendments of 1972.22 Schools have been 
held liable for not taking prompt and effective action when they are on notice of bul-
lying based on sexual orientation, and it is likely that the same is true when bullying 
is based on gender identity or expression.23 

14 Macy v. Holder, Appeal No. 0120120821 (E.E.O.C. Apr. 20, 2012).
15 Exec. Order No. 13672, 79 Fed. Reg. 42971 (July 23, 2014).
16 Glenn v. Brumby, 663 F.3d 1312 (11th Cir. 2011).
17 See, e.g., Miguel v. Guess, 112 Wn. App. 536, 51 P.3d 89 (2002) (equal protection); Weaver v. Nebo 

School Dist., 29 F. Supp. 2d 1279 (D. Utah 1998) (First Amendment).
18 Exec. Order No. 13672, 79 Fed. Reg. 42971 (July 23, 2014).
19 See Exec. Order No. 8 (Del. 2009); Governor’s Policy Statement (Ind. April 26, 2005); Exec. Order 

No. 07-24 (Kan. 2007); Exec. Order No. 2008-473 (Ky. 2008); Exec. Order No. 2007-24 (Mich. 2004); Exec. 
Order No. 33 (N.Y. 2011); Exec. Order No. 2003-10 (Pa. 2003); Exec. Order No. 1 (Va. 2014).

20 See generally stop bullying, http://www.stopbullying.gov/ (last visited Oct. 31, 2014).
21 the human rights campaign, stateWide school anti-bullying laWs & policies (2014). 
22 Catherine E. Lhamon, united states office of education, office for civil rights, Ques-

tions and ansWers on title iX and seXual violence, 5, (April 2014) (citing 20 U.S.C. § 1681 et seq.). 
23 See, e.g., Nabozny v. Podlesny, 92 F.3d 446, 457 (7th Cir. 1996).
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Students receive protection against discipline for gender expression under the First 
Amendment, as in Doe v. Yunits,24 where a state court addressed discipline of a trans-
gender student for wearing gender non-conforming clothing. Courts and administra-
tive agencies have also ruled that denying a transgender student the use of 
gender-appropriate restrooms violates state human rights statutes.25

Schools should accommodate transgender students by allowing them to use their 
preferred name whether or not they have had a legal name change. While some school 
administrators are under the misimpression that a court order is required to do so, 
the law generally permits use of any name so long as it is not for purposes of financial 
fraud. Some leave the student’s legal name in the computer system but put the pre-
ferred name in classroom documents. Another option is for schools to simply make a 
note of the student’s gender identity so that teachers and classmates are respectful.

Transgender students are increasingly being permitted to participate on gender-
appropriate sports teams. The National Collegiate Athletic Association has adopted 
a policy permitting transgender men who have received a medical exception for treat-
ment with testosterone to participate on male sports teams.26 Transgender women 
who have completed one calendar year of testosterone suppression may participate on 
female sports teams.27 More than half a dozen states have adopted rules to allow 
transgender high school students to compete on teams that correspond with their 
gender identities rather than the sex listed on their school records, and another half 
dozen more are considering similar regulations.28 A California law is the first to spe-
cifically guarantee that transgender students are allowed to play school sports on 
gender-appropriate teams.29

3. Housing 
The U.S. Department of Housing and Urban Development (HUD) has enacted 

regulations prohibiting taxpayer-subsidized housing providers, including those who 
have loans insured by the Federal Housing Administration (FHA), from inquiring 
into or discriminating against renters based on sexual orientation or gender identi-
ty.30 Under another HUD rule, FHA-insured mortgage financers are prohibited from 
making loan decisions based on sexual orientation or gender identity.31 The HUD 
regulations also clarify the definition of “family” to include LGBT families.32 Based 

24 2000 WL 33162199, at * 3-4 (Mass. Super. Ct.), aff ’d sub nom, Doe v. Brockton Sch. Comm., No. 
2000-J-638 (Mass. App. 2000).

25 Doe v. Regional School Unit 26, 86 A.3d 600 (Me. 2014); see also Mathis v. Fountain-Fort Carson 
School District 8, Charge No. P20130034X (Col. Div. Civ. Rts., June 17, 2013).

26 For clarification on terminology, see supra Section C.1.
27 ncaa office of inclusion, ncaa inclusion of transgender student-athletes, NCAA 

Inclusion of Transgender Student-Athletes 13 (NCAA 2010), available at http://www.ncaa.org/sites/de-
fault/files/Transgender_Handbook_2011_Final.pdf. 

28 Changing Sex, and Changing Teams, New York Times (May 6, 2013). 
29 See section 221.5 of the California Education Code (2013).
30 24 C.F.R. § 5.105. See also 77 F.R. No. 23 (February 3, 2012).
31 24 C.F.R. § 203.33.
32 24 C.F.R. § 5.403; § 574.3.
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on these rules, HUD filed a federal lawsuit against an RV Park that discriminated 
against a transgender person.33 Several states have similar rules.34 

4. Credit 
As previously mentioned, FHA-insured mortgage financers are prohibited from 

making loan decisions based on sexual orientation or gender identity. The U.S. Court 
of Appeals for the First Circuit has ruled that the federal Equal Credit Opportunity 
Act and a similar state law prohibit discrimination based on gender expression in 
other areas of lending.35 It is likely that many other federal and state courts would be 
open to the argument that, based on an analogy to Title VII cases, discrimination in 
lending based on gender identity or expression would violate the federal and state 
credit opportunity acts.

5. Restroom Accommodations
While there are some unfavorable precedents from previous decades, courts have 

recently showed favor to arguments that transgender people are entitled to gender-
appropriate restroom facilities in public places. As noted above in the education con-
text, courts and administrative agencies have ruled that denying a transgender student 
the use of gender-appropriate restrooms violates state human rights statutes. Under 
the regulations in force in New York City, D.C. and San Francisco, denial of gender-
appropriate restroom accommodations in public places violates those ordinances. 
The EEOC has recently taken the stance in several complaints before it that denial of 
gender-appropriate restroom facilities in the workplace is a violation of Title VII. In 
Freeman v. Realty Resources Hospitality,36 the Maine Superior Court ruled that the 
Maine Human Rights Act protected transgender persons from discrimination, 
including ensuring appropriate access to restrooms. However, despite these promis-
ing signs, transgender legal advocates consider this a legal area that contains some 
serious potential minefields. Litigation should be very carefully considered, including 
consulting national experts in the field, before rushing ahead with a lawsuit in a juris-
diction with conservative courts that could result in more difficult precedents. It 
should be noted that dressing rooms present an even more sensitive situation, and liti-
gation in that context must be considered even more carefully. 

B. government reLAtions 

1. Identity Documents
The failure of identity documents to reflect the appropriate name and sex of a 

transgender person can cause constant outing, creating risks of violence and denial of 
services such as gender-appropriate health benefits or housing, and marriage licenses. 
These identity documents include birth certificates, driver licenses, and passports, 

33 United States Dept. of Housing and Urban Dev. v. George Toone and In Toone Services, LLC, 
FHEO Nos. 06-12-1130; 06-121363-8 (ALJ) (2013). The action was settled prior to court decision. 

34 These include California, Connecticut, Colorado, Hawaii, Illinois, Iowa, Maine, Massachusetts, 
Minnesota, Nevada, New Jersey, New Mexico, Oregon, Rhode Island, Washington, and Vermont. See 
Secretary Julian Castro, Ending Housing Discrimination Against Lesbian, Gay, Bisexual and Transgender 
Individuals and Their Families, u.s. dep’t. of housing and urban dev., http://WWW.hud.gov/lg-
bthousingdiscrimination. Some municipalities also have similar regulations, such as D.C., New York 
City and San Francisco.

35 Rosa v. Park West Bank & Trust Co., 214 F.3d 213 (1st Cir. 2000). 
36 Freeman v. Realty Resource Hospitality, LLC, d/b/a Denny’s of Auburn, No. CV-09-199 (State of 

Maine Androscoggin Superior Court, May 27, 2010).
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among many others. Many jurisdictions permit changing such documents to reflect 
the appropriate information. However, the evidence required and procedural difficul-
ties vary substantially. For example, some jurisdictions permit document changes 
with the provision of a letter from a mental health professional stating that the person 
has undergone treatment and is now of the specified gender. Others require affidavits 
of surgeons specifying descriptions of the specific surgical treatment completed.37 
Some jurisdictions require a lengthy court process for change of name with publica-
tion in a newspaper of record, which can raise safety concerns and prevent access by 
low-income persons. Others permit the transaction to be handled by going to a local 
administrative agency, such as a motor vehicle department or a passport agency. You 
can find state by state lists of how to change birth certificates38 and driver licenses39 
online, as well as how to change passports,40 immigration documents,41 and social 
security accounts.42 The patchwork quilt of laws and agencies governing identity 
documents makes this one of the most difficult tasks accompanying gender 
transition. 

2. Child Custody
In the area of child custody, there are two different issues to be addressed. One is 

the challenge to the fitness of a transgender parent, and the other is the challenge to 
the legal parental status of transgender parents.43 

The universal standard for decisions by a court about child custody is the “best 
interests of the child.” It is not uncommon for the allegation to be made during court 
proceedings that exposure of a child to a transgender parent will cause psychologi-
cal harm to the child. In such situations, courts should look at traditional factors, 
such as parenting skills. In one case, for instance, the court upheld a transgender 
parent’s shared parenting plan because there was no evidence in the record that the 
parent would not be a “fit, loving and capable parent.”44 There are about ten reported 
opinions in which transgender and other gender-nonconforming parties were 
involved in custody disputes that reached favorable conclusions for the transgender 
party.45 It is crucial, in such child custody situations, to consider obtaining the ser-
vices of a competent forensic psychologist who can assess the individual situation 

37 However, the American Medical Association has adopted a resolution stating that transgender 
people should be permitted to change identity documents without requiring surgery.

38 Changing Birth Certificate Sex Designations: State-by-State Guidelines, lambda legal, http://
www.lambdalegal.org/publications/changing-birth-certificate-sex-designations-state-by-state-guidelines.

39 Driver’s Licenses Policies by State, national center for transgender eQuality, http://
transeQuality.org/resources/dl/dl_policies.html.

40 U.S. Passports and International Travel: Gender Reassignment Applicants, u.s. dep’t. of state, 
http://travel.state.gov/content/passports/english/passports/information/gender.html.

41 Policy Memorandum No. 602-0061: Adjudication of  Immigration Benefits for Transgender 
Individuals, u.s. dep’t. of homeland security (April 10, 2012), http://www.uscis.gov/sites/default/
files/USCIS/Outreach/Feedback%20Opportunities/Interim%20Guidance%20for%20Comment/
Transgender_FINAL.pdf.

42 RM 12012.200 Changing Numident Data for Reasons Other Than Name Change, u.s. social 
security admin. (Sept. 30, 2013), https://secure.ssa.gov/poms.nsf/lnx/0110212200.

43 See Protecting the Rights of  Transgender Parents and Their Children, american civil liberties 
union and the national center for transgender eQuality (March 2013), https://www.aclu.org/
files/assets/aclu-tg_parenting_guide.pdf. 

44 Mayfield v. Mayfield, 1996 WL 489043 (Ohio App. 5th Dist. Aug. 14, 1996).
45 Shannon Shafron Perez, Comment, Is It A Boy Or A Girl? Not The Baby, The Parent: Transgender 

Parties In Custody Battles And The Benefit Of  Promoting A Truer Understanding Of  Gender, 9 Whittier 
J. Child & Fam. Advoc. 367, 377 (2010).
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and also apprise the court of the studies showing that transgender parentage does 
not cause harm to children.46 

Transgender people may form a family with a spouse or partner in many ways, 
including through sexual intercourse, insemination (of partner’s or donor sperm), 
surrogacy and adoption. In the event of a breakup or death in the family, the legal 
status of transgender parents may be challenged, especially when they are not bio-
logically related to the child. Some courts have recognized the validity of post-transi-
tion marriage, and recognition of that validity is an important step in securing 
parental rights.47 In light of a flurry of recent federal court decisions striking down 
bans on same-sex marriage, arguments in favor of validity can be expected to be 
more successful. The specific question of parental rights in post-transition marriages, 
however, is still unsettled. Where marriage is restricted to different-sex couples, reli-
ance on marriage to establish parental rights is even more risky. Successful arguments 
have been made in courts, challenging the validity of a post-transition marriage and 
removing the presumption of parentage and adoption validity. Changing gender 
markers on legal documents does not guarantee the validity of the marriage. In all 
states, second-parent adoption and clear agreements about parentage, especially 
where assisted reproduction is involved, are important steps in helping to secure 
parental rights. 

Custody issues have also arisen in the situation where a non-transgender parent is 
raising a transgender child. These issues have been raised by child welfare authori-
ties, who may believe that the child is being misled or mistreated by parents, and by 
spouses in custody cases, who may believe that the child is going through a tempo-
rary phase. Transgender Youth and Family Allies is an organization that provides 
information to parents of transgender children about how to avoid and address such 
situations. 

3. Youth in out-of-home care
Transgender children in child welfare, juvenile justice and homeless systems of 

care often face obstacles from staff unfamiliar with transgender issues. These obsta-
cles may include resistance to or denial of the right to wear gender-appropriate cloth-
ing, denial of privileges due to assertion of transgender identity, and harassment or 
physical violence from staff or other children. Some systems seek to change the gen-
der identity of the transgender children in their care or to deny them transgender 
health care. Because these facilities are often gender-segregated, issues of gender-
appropriate housing can also arise. The Child Welfare Protection League has pub-
lished comprehensive “Best Practices Guidelines” for serving LGBT youth in 
out-of-home care.48 Because these children are under state care, constitutional pro-
tections apply and should protect these transgender children from violations of their 
right to gender autonomy.49 These constitutional protections include, as detailed in 
other contexts above, protection of liberty interests under the Due Process Clause, 
right to equal treatment and care under the Equal Protection Clause, and the right to 
free expression under the First Amendment. 

46 See, e.g., Green. R. Transsexual’s Children, 2 International Journal of Transgenderism, 4, 
(Dec. 1998).

47 See supra Section 4.
48 shannan Wilber, caitlin ryan, and jody marksamer, cWla best practice guidelines, (2006). 
49 See Jillian T. Weiss, Gender Autonomy, Transgender Identity and Substantive Due Process: Finding 

a Rational Basis for Lawrence v. Texas, 5 Journal of Race, Gender & Ethnicity, 1 (2010).
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4. Transgender People in Detention and Incarceration Facilities
Transgender people who are incarcerated in jails and prisons, and those detained 

in immigration holding facilities, face serious risk of harm from other detainees. 
However, prisons are restricted from subjecting prisoners to certain kinds of risks 
under the Eighth Amendment to the Constitution and prison officials, and the gov-
ernment that employs them, can be subject to liability for “deliberate indifference” to 
a transgender prisoner’s needs for protection and health care.50 

Because jails, prisons, and immigration holding facilities are always gender-segre-
gated, rarely are transgender people in detention or incarceration facilities allowed 
gender-appropriate housing without certain kinds of surgical intervention. 
Transgender women who have had genital surgery and are living as women are gener-
ally classified and housed according to their reassigned sex. Transgender men who 
have had genital surgery, however, even though living as men, may be placed in female 
prisons if there is a serious risk of violence. Transgender people who have not had 
genital surgery are generally classified according to their birth sex for purposes of 
prison housing. This situation puts male-to-female transgender women at particular 
risk of violence. Accordingly, transgender women in male prisons or detention cen-
ters are sometimes separated from other prisoners. This is referred to as “administra-
tive segregation,” and often involves solitary confinement. While this provides greater 
protection than being housed in the general population, it results in exclusion from 
recreation, educational and occupational opportunities, and association with others. 
Solitary confinement for long periods of time is increasingly being seen as inappropri-
ate because of its severe effect on mental health. 

These routine practices may be changing in light of conflicts with the Prison Rape 
Elimination Act (PREA), which requires that prisons make such housing decisions on 
a case-by-case basis. PREA calls for statistics to be gathered on prison sexual assault, 
including prison sexual assault of transgender people. It applies to immigration 
detention facilities as well. PREA also requires that people in detention and incarcera-
tion facilities be granted adequate access to complaint mechanisms. It also created the 
National Prison Rape Elimination Commission and charged it with developing stan-
dards for the elimination of prison rape. Those standards went into effect in 2012 and 
require that all people in detention and incarceration facilities be screened for risk of 
sexual victimization and given individualized determinations. The standards explic-
itly recognize that gender non-conforming people have additional risk and state that 
a transgender prisoner’s own views with respect to safety shall be given serious con-
sideration.51 The regulations also require that transgender people in detention and 
incarceration facilities have an opportunity to shower separately from others, and that 
their placement and programming assignments be assessed at least twice per year. In 
addition, transgender people in incarceration facilities may not be placed in involun-
tary administrative segregation, including solitary confinement, unless there is no 
other means of protection possible, and then only up to 30 days in length. They are 
also entitled to access to programs while in segregation. 

Because these regulations are fairly new, it is likely that many prisons and detention 
centers are not following the regulations correctly. It is, nevertheless, a sign of progress 
for the safety and health of transgender people living in prisons and detention facili-
ties. In another sign of progress, an increasing number of localities—including  
 

50 Farmer v. Brennan, 511 U.S. 825 (1994) (finding liability for failure to protect transgender prisoner). 
51 28 C.F.R. § 115.42.
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Cook County, IL, Cumberland, ME, Denver, CO and Washington, DC—have had 
success with policies that classify prisoners by gender identity rather than sex assigned 
at birth.52 Finally, in recent cases, courts have found that transgender prisoners are 
also entitled to transgender-related health care, such as provision of hormones in 
appropriate cases.53

C. heALth CAre

There is increasing acceptance of the principle that one cannot be excluded from 
health care simply because of transgender status. Fifteen states have laws prohibiting 
gender identity discrimination in health care facilities.54 Nine state insurance com-
missioners have issued bulletins advising that they interpret the state statute prohibit-
ing gender identity discrimination to also prohibit discrimination in health care 
insurance.55 More significantly, the U.S. Department of Health and Human Services 
(HHS) has indicated that it interprets the Affordable Care Act, Section 1557,56 pro-
hibiting sex discrimination, to include discrimination based on gender identity. 

There has also been significant movement toward ending discrimination in the pro-
vision of transgender-related health care. HHS’s interpretation of the Affordable Care 
Act as prohibiting discrimination based on gender identity will likely apply to hor-
mone replacement therapy and psychotherapy. However, it remains unclear whether 
this non-discrimination provision will apply to transition-related surgery.57 While 
many insurers still have exclusions for any transgender-related medical care, there is 
an increasing trend towards voluntary renunciation of such exclusions, and the 
American Medical Association (AMA) has called for an end to such exclusions.58 The 
federal Office of Personnel Management is allowing, but not requiring, insurers to 
add coverage through their Federal Employee Health Benefit plans. With regard to 
Medicare, HHS has issued a ruling stating that its previous blanket exclusion of 
transgender-related health care is no longer reasonable under the Agency’s stan-

52 See Transgender Prisoners In Crisis, lambda legal (2013), http://www.lambdalegal.org/sites/ 
default/files/publications/downloads/transgender_prisoners_in_crisis.pdf. 

53 Battista v. Clarke, 645 F. 3d 449 (1st Cir. 2011) (ordering provision of hormone therapy); Fields v. 
Smith, 653 F. 3d 550 (7th Cir 2011) (striking down Wisconsin Inmate Sex Change Prevention Act); Adams 
v. Fed. Bureau of  Prisons, 716 F. Supp. 2d 107 (D. Mass. 2010) (reversing policy preventing transition-relat-
ed care unless evidence of start prior to incarceration). See Kosilek v. Spencer, 889 F. Supp. 2d 190 (D. Mass. 
2012), (granting an incarceree’s request for sex reassignment surgery, which has been reversed, pending an 
en banc hearing). 

54 These are California, Colorado, Connecticut, Hawaii, Illinois, Iowa, Maine, Minnesota, Nevada, 
New Jersey, New Mexico, Oregon, Rhode Island, Vermont, and Washington, as well as D.C. and Puerto 
Rico. See also Health Care and Transgender People, National Center for Transgender Equality, national 
center for transgender eQuality (March 2014), http://transequality.org/Resources/HealthCareRight_
UpdatedMar2014_FINAL.pdf. 

55 These are California, Colorado, Connecticut, Illinois, Massachusetts, Oregon, Vermont, and 
Washington, as well as D.C. Maryland has protection for state employees. However, some of these do not 
apply to certain areas of coverage, such as state employees, self-insured companies, or Medicaid. 

56 42 U.S.C. § 18116. 
57 HHS indicated on its website in June 2014 that it does not consider this to require transition- 

related surgery, but the site was subsequently removed. See Questions and Answers on Section 1557 of  the 
Affordable Care Act, u.s. dep’t. of health & human services, http:/WWW.hhs.gov/ocr/ 
civilrights/resources/laWs/section1557_Questions_ansWers.html. 

58 See American Medical Association (AMA), Policy H-180.980 (opposing the denial of coverage 
based on sexual orientation or gender identity); see also AMA Policy H-185.950 (supporting public and 
private health insurance coverage for treatment of gender identity disorder as recommended by pa-
tient’s physician). 
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dards.59 Such care may include provision of hormones (such as estrogen or testoster-
one), mastectomy or genital surgery. Facial feminization surgery (FFS) and breast 
augmentation surgery are also often considered crucial by transgender women because 
of the risks of denials of service and violence involved in gender ambiguity. But while 
the status of FFS and breast augmentation are important safety considerations, these 
generally do not fall within the “reasonable and necessary” care clause found in all 
health insurance policies to date. As shown by the Affordable Care Act interpretations 
and the efforts of state insurance commissioners, there has been significant movement 
in ending discrimination against transgender people in health care, but there is also 
uncertainty as to how the rules and regulations will be applied to all forms of trans-
gender health care.

d. mArriAge

In jurisdictions that recognize marriage equality, there is no issue regarding the 
marital status of a transgender person, regardless of the sex of their partner. In juris-
dictions not recognizing marriage equality, however, the situation is more complex. 
If the jurisdiction also refuses to recognize gender transition for purposes of mar-
riage, then the marriage can only be valid if a transgender person seeks to marry 
someone of the opposite sex based on sex assigned at birth. In such jurisdictions, a 
transgender woman can never marry a man, regardless of medical treatment, sur-
gery, or changes in birth certificate.60 The same is true of a transgender man marry-
ing a woman.61 However, if the state does recognize gender transition for purposes of 
marriage, then a post-transition opposite-sex marriage is valid based on the reas-
signed sex (i.e., a transgender woman may marry a man, and a transgender man may 
marry a woman).62 If the marriage occurred pre-transition, there is nearly universal 
agreement that such a marriage remains valid, though both spouses are now of the 
same sex, and despite state laws against same-sex marriage. Thus, if one partner of a 
married opposite-sex couple transitions to another gender, the marriage is generally 
presumed to be valid. The U.S. Customs and Immigration Service has issued a policy 
memorandum recognizing a transgender person’s marriage to a person of the oppo-
site sex under certain conditions.63 

III. ETHICAL CONSIDERATIONS

59 See Department of Health and Human Services Departmental Appeals Board Appellate Division 
NCD 140.3, Transsexual Surgery, Docket No. A-13-87, NCD Ruling No. 2576 (May 30, 2014).

60 See, e.g., In re Gardiner, 42 P.3d 120 (Kan. 2002) (holding that sex reassignment is not recognized 
for purposes of marriage under Kansas law). 

61 See, e.g., Kantaras v. Kantaras, 884 So. 2d 155 (Fla. Dist. Ct. App. 2004), rev. den. 898 So. 2d 80 (Fla. 
2005) (holding that sex reassignment is not recognized for purposes of marriage under Florida law).

62 See, e.g., Beatie v. Beatie, 2014 Ariz. App. LEXIS 156 (Ariz. Ct. App. 2014); see Radtke v. Misc. 
Drivers, 867 F. Supp. 2d 1023 (D. Minn. 2012); see M.T. v. J.T., 355 A.2d 204 (N.J. Super. Ct. App. Div. 
1976); see In Re Lovo-Lara, 23 I. & N. Dec. 746 (BIA 2005); see In re Heilig, 816 A.2d 68 (Md. 2003).

63 See Adjudication of  Immigration Benefits for Transgender Individuals Policy Memorandum 602-
0061, us customs and immigration service (April 10, 2012), http://www.uscis.gov/sites/default/files/
USCIS/Outreach/Feedback%20Opportunities/Interim%20Guidance%20for%20Comment/Transgender_
FINAL.pdf (marriages are recognized if the transgender person legally changed gender, subsequently 
married, and the marriage is recognized in the jurisdiction where it was entered into).
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A. terminoLogy

There are various nomenclatures used by different segments of the LGBT com-
munity to refer to transgender people, and disagreements about who is under the 
transgender “umbrella.” It is most important to show respect for a person’s gender 
identity or expression as they self-identify. For example, the term “transvestite” was 
more widely used in the past and is still used by some, but for the most part, is not 
preferred as it was a 19th-century medical term that facilitated a pseudo-scientific 
understanding of sexuality. Therefore, unless someone specifically identifies that 
way, it would be considered derogatory to identify a transgender person as a transves-
tite. Similarly, some prefer to identify as a transsexual man or woman, rather than a 
transgender man or woman. Those self-identifications should be respected. Further, 
some community members consider gay people who dress in drag, whether for per-
formance or as part of a gay identity, to be within the transgender umbrella. Others 
are offended by this idea. In non-U.S. cultures, those who would here be considered 
transgender or transsexual may identify as gay, though it is in such instances a refer-
ence to gender identity, rather than sexual orientation alone. Because of this, it is 
important to ask, if you are not sure, how a transgender person identifies their gender 
identity or expression. If unsure, it is generally considered appropriate to ask whether 
someone identifies as transgender, or prefers some other label or no label at all. 

A person who transitions from male to female has a female gender identity. 
Therefore, if we are to respect their gender identity, they are considered a transgender 
woman. Conversely, one who transitions from female to male has a male gender iden-
tity, and is considered a transgender man. Generally, failure to adhere to this conven-
tion is considered highly offensive to transgender people. In addition, many 
transgender people do not feel that they were correctly assigned a sex at birth. 
Therefore, any formulation that implies they “used to be a man,” or “changed sex,” 
may not be looked upon favorably by some. They would prefer to say that they were 
“assigned” male at birth, but that they were always female, or vice versa for a trans-
gender man. For similar reasons, the term “biological sex” has some problematic 
implications as well. 

The fact of transgender identity does not necessarily imply any particular sexual 
orientation. Just because someone transitions from male to female does not automati-
cally mean that they prefer male partners, or vice versa. They may also be bisexual, 
meaning that they may have romantic interest in someone of any sex. 

B. LegAL CLAims

With regard to the use of disability statutes to provide protection for transgender 
people based on the presence of “gender dysphoria” in the Diagnostic and Statistical 
Manual of the American Psychiatric Association, one should exercise caution. Some 
transgender people are offended by the idea that their identity is considered a “dis-
ability.” Others feel that, if it is useful to use that category to obtain vital assistance 
from the courts, then they will do so. Yet others feel that there should be no stigma 
attached to a disability, and have no issue with it at all. Thus, in considering such an 
issue, transgender advocates should be sure that a transgender person to whom they 
are offering assistance is in agreement with whatever decision is made. 

It might seem to be a good idea, in representing a transgender person, to find out 
their surgical status. This, however, may be controversial, and discretion is advised. 
Although a case may seem to be bolstered by the fact that a transgender person has 
had certain types of medical or surgical treatment, in many situations, such as 
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employment discrimination or changing a U.S. passport, the information is in fact 
irrelevant. Requesting disclosure of such information when unnecessary is generally 
considered problematic. However, in other cases, such as those involving change of 
birth certificate or validity of marriage in certain jurisdictions, it may be necessary to 
elicit such information. An advocate should consider whether surgical status is a nec-
essary legal criterion before requesting the information, and certainly before disclos-
ing the information in a public complaint or in discovery. In the discovery phase of 
litigation, a vigorous argument for the privacy of such information should be made to 
the court. 

C. resourCes

There is a network of non-profit organizations around the country that has exper-
tise in transgender issues and may be able to provide legal assistance or referrals to 
local private law firms for further assistance. These organizations include Lambda 
Legal Defense and Education Fund, the Transgender Legal Defense and Education 
Fund, the Transgender Law Center, the National Center for Lesbian Rights, and Gay 
and Lesbian Advocates and Defenders. The National Center for Transgender Equality, 
which specializes in policy advocacy, may be able to provide helpful information about 
substantive issues. Each organization has different resources and capacities, and a call 
to all of them to request information and assistance is advisable. 

IV. CONCLUSION 
Transgender people facing legal issues are particularly vulnerable because the law 

has long been hostile to their claims. This is, however, changing in certain jurisdic-
tions. Judicial and law enforcement officers are beginning to understand that being 
transgender is a matter of gender identity and gender expression, rather than an ill-
ness or character defect. The laws are slowly changing to recognize that discrimina-
tion based on transgender identity or expression is prohibited sex discrimination. 
The law regarding civil rights, government relations, health care, and marriage are 
moving towards this recognition. It is important that the public recognize that the 
severe oppression faced by transgender people can and will be changed as people in 
the larger community come to understand and advocate for the right of transgender 
people to live with the equal dignity and equal rights promised by the Constitution 
of the United States. 












