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PROCEEDI NGS

MS. BROWN: Wel conme. Can everybody hear
me? | believe this is on. Can you hear?

My name is Lisa Brown. |'mthe acting executive
director of the American Constitution Society, and
we are honored to be co-hosting this panel with the
Georgetown chapter of ACS.

I want to say a special thank you to Ron
Lee, who is the president of the Georgetown
chapter, and Lisa Kutlin, who's the vice president,
who are, | think, out in the hall dealing with
probl enms or answering questions.

As sonme of you know, | have a long history
of working on disability issues, so | am
particularly pleased that ACS is able to present
this panel today.

Not that |ong ago, when | worked in the
White House, and | actually had sone power to
further disability initiatives--that tinme | hope
will conme again--I had--1 was honored to have the
sage advice of many people in this roomon a

variety of issues.



So I'mglad to be able to start returning
the favor by putting together this terrific pane
of lawyers to help all of us understand one of the
nost inportant Suprenme Court cases this term
Personally, | can't wait to hear their views
foll owi ng oral argunment today about their
predi ctions on the outcone of the case.

As you all know, this case is inportant
not just because of the ADA issues it raises, but
al so because of the broader federalismcontext in
which it arises.

I can think of no one better to guide us
t hrough these issues than Bob Herman, who is the
seni or advocacy attorney at Paral yzed Veterans of
American, and al so a Georgetown Law grad.

As advocacy attorney, Bob is responsible
for reviewi ng proposed regs, inplenmenting the ADA
and the Air Carrier Access Act. He nmonitors |ega
devel opnents under the two statutes and advi ses PVA
chapters and others across the nation on issues
ari sing under the statutes.

Bob is also co-chair of the rights task



force of the Consortiumfor Citizens with
Di sabilities, and a nenber of the board of
directors of the Disability Rights Council of
greater Washi ngton

Before |I turn things over to Bob, we do
have assisted |listening devices if anybody needs
t hem who doesn't have them already. W also have
brail and large-print format |ists of our speakers
i f anybody wants those, and they're out on the
tabl e as you wal k in.

Finally, | hope on your way out you will
pi ck up the nost recent copy of our newsletter
whi ch includes excerpts from our nationa
convention panel on the future of the ADA. In
fact, a couple of our panelists here were part of
that this sumrer, and there's sone terrific
excerpts that | think you would be interested in.

Bob, wel cone and thanks.

MR. HERMAN: Thank you, Lisa. Can
everybody hear nme okay? | have a very threadbare
voice, so I'll try to speak up as best | can. Good

eveni ng and wel cone.



Could | see a quick show of hands, how
many attended this norning's argunent? Great.
Great. Boy, it was a hot bench, to say the |east.

It's good to be back at Georgetown Law
School, nmy alma mater. \When people hear that |I'ma
Georgetown graduate, they're inpressed by that, but
| always say, oh yeah, Georgetown, one of the 40
top 10 |l aw schools in the country.

Speaki ng of |aw schools, we are about to
engage in a dreadful exercise we pronised ourselves we woul dn’t
do once we graduated from | aw school, the awful post-nprtem
But we can't help ourselves, so we'll go
ahead and do it anyway.

First, just to review the facts of the
case for you, in case you didn't know. At his
first court appearance, George Lane crawl ed up two
flights of stairs to get to the courtroom He was
arraigned and ordered to appear at a later date for
hi s heari ng.

When Lane returned to the courthouse for
that hearing, he notified the court that he would

not crawl to the courtroom again, and further



declined to be carried by officers.

The Court then ordered Lane's arrest and
he was taken into custody and jailed. |In further
proceedi ngs, Lane was |left on the ground fl oor
while his counsel shuttled up and down the stairs.

Eventual | y, one mi sdeneanor count was
di sm ssed and he pleaded guilty to the other. He
sued the state for $100, 000 in danmmges for
hum |'i ati on and enbarrassnment. The state responded
by contendi ng that under the El eventh Amendnent, it
cannot be sued in federal court without its
consent .

Beverly Jones is a certified court report
in Tennessee. She conpl ains that because of her
disability, she has been denied access to
courthouses in four counties. She sued in U S.
district court for $250,000 in damages. The state
nmoved unsuccessfully to dismss. The U S. Court of

Appeal s for the 6
th Circuit eventually put

everyt hing on hold pending the outconme of this
appeal

As a person with a disability, this case



and its potential breadth, terrifies me. Title |

i mpli cates a whol e range of fundamental rights

i nvolving the political process, such as access to
the courts and voting.

But Title Il also covers the whole breadth
of state activity, including the issuance of
licenses. And it's not so clear that Title Il's
prohi bition of discrinmnation in these activities
wi |l pass nuster.

On the other hand, one veteran ADA
litigator suggests that "the worst Garrett and Lane
can do is to make Title | and Il nore like title
I1l. You can sue the changed behavi or, but not for
damages. Not great, but certainly not fatal."

She goes on to say, far worse are Suprene
Court [and] lower court decisions, and such eyes-gl aze-
over topics as standi ng, nootness, class actions,
private rights of action and the catal yst theory of
attorney's fees.

So | don't know what to think. One thing
| do knowis if we can't nuster at |east five

justices to stand up for the proposition that the



State of Tennessee at |east had the obligation to
nove the proceeding to a different courtroom then
we're in far sorrier condition than | ever thought.

But we have a great panel to discuss these
i ssues. Anong other things, you'll hear their
various takes on the oral argunents, including what
they think was reveal ed by the questions.

First up, to ny left. Arlene B. Mayerson
has been the directing attorney of the Disability
Ri ght s Education and Defense Fund, DREDF, since
1981. As a disability rights novenent |awer and
one of the nation's |eading experts in disability
rights |l aw, she has been a key advisor to both
Congress and the disability conmunity on the ngjor
disability rights legislation for the past two
decades.

Ms. Mayerson testified before severa
committees of Congress during the ADA deliberations
and filed conplaints on the ADA regul ati ons for
nore than 500 disability rights organizations.

Ms. Mayerson has devoted her career

exclusively to disability rights practice,



representing clients in a wide array of issues and
coordi nating am cus briefs on key disability rights
cases before the Suprene Court.

Arlene will talk a bit about the strategy
behi nd her DREDF brief, anmicus brief, and provide
some ADA background and history. Arlene?

MS. MAYERSON: Thank you. Well, as Bob
said, |'ve been doing this, disability rights, for
along tine. What I'mgoing to do to start off
this session is give a little background from ny
perspective, and ny perspective is as a novenent
| awyer.

| started working in this area actually in
the late '70s, and it was really the boon of a new
nmovenment in civil rights in our country, the
disability rights novenent, and al so just an
amazing revolutionary tine in the area of the |ega
status of people with disabilities.

I want to go fromthere, give you a little
background of what happened in between there and
where we are today, and nmaybe sone ideas about how

we got there.
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In the '70s, of course, all of you
probably know that the big | egislative enactnent
that really shook the disability conmunity was
section 504 of the Rehabilitation Act in 1973.
This was very revolutionary because it was the
first tinme in the history of the world that the
word "disability" and the word "discrimnation”
appeared in the sanme sentence.

It was the synbol for the disability
community of really being part of the civil rights
community. This 504 was based on Title VI, which
bans race discrimnation, Title I X, that bans sex
di scrimnation in educational institutions, and it
was using the sanme | anguage and recogni zi ng that
i ke people, racial mnorities and wonen, people
with disabilities face discrimnation not because
of sonething inherent within them but because of
soci etal barriers.

From 1973 until 1979, there was a nmjor
fight where the disability community had an
opportunity to really be a very cohesive novenent

fighting for regulations that would inplenent this
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new Congr essi onal mandate.

There were a |l ot of issues between '73 and
'79 to nake these regul ati ons neani ngful for people
with disabilities, but none was nore inportant than
defini ng what non-di scrimnation nmeant in the
context of disability. And while the word
"di scrimnation" was the sanme as race and sex,
there was a | ot of thought that went in to how
woul d it actually have neaning for people with
di sabilities.

One thing that was very clear to the
disability rights novenent is that sinply getting
equal treatnent woul d not secure equal protection
or non-discrimnation. So in 1979, the key victory
really of those regulations is that it recognized a
di fferent paradi gm for non-discrimnation or equa
protection, which was not just equal treatnent but
equal opportunity, what needed to be done to nake
people really have the opportunity to participate
in our society.

That paradi gm becane very much a part of

the body of disability law. During the '80s, many,



many statutes were passed, both on the federal
| evel and the state |level, which enbodied the
concepts that had cone out of the 504 regul ations,
and this concept of equal opportunity was key.

In all the various enactnents that
Congress passed, first starting with 504, culmnating in
the ADA, there was never any question. And
t hroughout all this legislative history, you will
see that these are statutes that were neant to
guarantee for people with disabilities the right to
equal citizenship, their rights under the
Constitution, their rights to equal protection
under the | aw.

So in 1990, when we were working on the
ADA, no one blinked an eye really when inserted
into the ADA was the statenent that the ADA was
enacted pursuant to Congress' authority to enforce
the Fourteenth Anendnent, the Equal Protection
Cl ause.

There were--there were questions on every
single solitary sentence of the ADA. There were

books written on, you know, how the ADA woul d

13



affect bar stools. But there was never one
guestion about Congress' authority to enforce the
Equal Protection Cl ause of the Fourteenth Amendnent
t hrough the ADA.

So what changed? What brought us from
there to here? W have a lot of brilliant
panelists today, and they will give you all the
very conplicated reasons why things change and the
change of the law, which | don't have tinme for in
my short talk.

But | would say--well, the change can be
sunmari zed in five words, and those five words, of
course, are Rehnquist, Scalia, O Connor, Kennedy
and Thonas.

There was a sea change in the |law, and

what the sea change basically is in a nutshell--and
I'"m sure, again, people will be talking about it in
a much nore |legal detail--the sea change was that

Congress--that the court decided that changing
prior |aw conpletely once the Rehnquist najority
was in place, that in order for Congress to pass a

| aw that authorized noney damages agai nst the
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state, it nust do so according to the Fourteenth
Amendrent, Equal Protection Cl ause.

So you go, well that's no problem for
disability rights, right? WlIl, wong, of course,
because the court also said, and we want Congress--you have
to use our--our definition of the Equa
Protection Clause, our cases on the Equa
Protection Clause, what we think it neans.

Wel |, what does the Court think it neans
in the context of disability rights? It thinks it
nmeans basically that the state can do whatever it
wants to do as long as it can articul ate sonme kind
of rational basis for doing so.

Well again, that kind of |eaves things
open, because |'msure to nany people in this room
it'"s really not rational to have a state program
that doesn't let all state citizens in the door
But no, that's not what this court means by
rational

And | think the biggest shock, really, of
the Garrett case, to nme, was how far the Court

went, the Garrett case being the predecessor to the



case we're discussing today, Lane v. Tennessee,
where the Court held that Title |I of the ADA was
not a valid exercise of the Fourteenth Amendnent.

How far the Court went in making clear
that its view of non-discrimnation, its view of
equal protection for people with disabilities, was
conpletely different, dianmetrically opposed to this
view that | was saying had devel oped in the
disability I egal arena for the last two decades, in
that--in the Garrett case, the Court nade very,
very clear that it thought it was way, way, way
beyond the Fourteenth Amendnment to ever require any
accommodati on or nodification or renoval of
barriers.

And the exanple it gave was, well it might
be conpletely rational for an enployer to decide
that it doesn't want to hire someone in a
wheel chair because it might not want to pay for
what ever access nodifications need to be nade.

That brought us to the next case, which
was--in Garrett, the Court only decided Title I,

and so then here we were with Lane v. Tennessee and
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a Title Il altogether.

The great thing about Lane, of course, was
that it had great facts, someone had to crawl up
the courtroom steps. Nothing could be nore graphic
than that. Honestly, in disability, | think one of
the things we've been really waiting for is good
facts, because we've certainly had a | ot of very
iffy facts that we've had to deal with before the
Suprene Court.

But the case went beyond that. The case
went to, is Title Il, in all its applications, to
| ocal and state governnment, constitutional? So
there was a | ot of talk about how to approach the
Court. And there was--there was one point of view
that the best we could ever hope fromthis very
negative Court after Garrett was for themto uphold
Title Il as a valid enactnent under the Fourteenth
Amendment, in the situation where sonme ot her
constitutional right was inplicated, such as, in
this case, the right to be present at your own
trial, the right to access the courts.

There was anot her point of view that we



need to make--still make our strongest argunents
before the Court that all of Title Il and all its
application has to be upheld as a valid enactnent
under the Fourteenth Amendnent.

As it turned out, there were two different
briefs in the court, and George Lane's brief
primarily argued the "as applied approach", and the
solicitor general's office mainly argued the Title
Il as a whol e approach

I think that regardl ess of the w sdom
i nvolved in the choices, and regardl ess of whether
one was right or one was wong, or whether one was
nore legally astute than the other, as a novenent
|l awyer, it was a very sad day--sad day in May to
have to have, rightly or wongly--and |I'm not
saying it was wrong--but to have to pare down the
argunment to such an extent in order to address the
very, very conservative and narrow view that the
Court has about the rights of people with
disabilities to equal protection under the |aw

It was also a very disheartening day to

hear sone of the things that were said fromthe



bench. At one point, | think it was Stevens [who] said,
well in 1975, Congress nade a finding that a

mllion children were totally excluded from school

woul d that be unconstitutional?

As Tennessee's | awer was hemmi ng and
hawi ng, well |1'd have to know nore facts and et
cetera, et cetera, Scalia just junped right in and
said well no; just answer no. You know, it could
cost noney to have those--those kids in school, and
if the state has a rational reason--and rationa
i ncludes we don't want to spend nobney.

The question canme up about voting and
sonmeone said sonething about well, there's--you
know, there's--1 think that the solicitor genera
actually said, well this denial of the right to
vote, and Rehnqui st popped in inmediately and said,
wel | what do you nean denial; is there someone
standi ng there saying you can't vote?

Paul Cl ement says, well sone of them can't
get in. Well, they popped in. WelIl, that's very
different. Just because they can't get in, Scalia

said, they could have brought sonmeone to help them
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So the whol e ideas that, you know, you--you
believe your own rhetoric. | guess that's the
danger, is that | think for ne as a nmovenent
| awyer, for the disability rights novenents as a
whole, it's very disheartening to realize that what
we held so dear as kind of the heart and soul of
the novenent and the heart and soul of the |ega
nmovenent, is really just--just not understood, not
agreed to, and there's no consensus. And the
hi ghest court of our land is so far from
recogni zing things that we built a novenent on

| think that for ny initial remarks, 1'd
just like--like to say that, and then hopefully
al so respond to what other people say as we go
al ong.

MR, HERMAN: Thank you, Arlene. Next up--lra,
you okay with going next?

MR. BURNIM Sure

MR. HERMAN: Ira Burnimis the | ega
director of the Judge David L. Bazelon Center for
Mental Health Law in Washington. He's represented

t housands of adults and children with nenta

20

are



21

di sorders in class action suits around the nation

He's al so been active in Supreme Court
cases by spearheading the disability comrttee--community's
efforts in O nstead and representing
the plaintiffs in Garrett. He sits on the boards
of the ACLU of Maryland and the advisory board of
Mental Disability Rights International

He was formally the legal director of the
Children's Defense Fund and an attorney at the
Sout hern Poverty Law Center in Montgonery, Al abang.

In an e-nail to nme, lra expressed a
concern that "a loss in Lane could lead to a | oss
in the injunctive remedy in areas of fundanenta
rights. The problemis, if there is no Fourteenth
Amendment basis for Title Il, will the Court find
that there was at |east a Commerce Cl ause basis for
Title Il inits entirety or in areas of fundanenta
rights.”

Then he asks this question. It will be
interesting to see if the issue gets any play at
the oral argunment. Well, we got our answer, didn't

we? lra?



MR. BURNIM We did. 1've been thinking a
| ot about the question, and many of us have been
talking a | ot about the question that was kind of
posed by Arl ene.

How do you deal with the change in the
court? How do you deal with so conservative a
court that in many ways rejects the clinica
under st andi ng, and even the | egal understanding,
that was current at the tine of the enactnent of
t he ADA?

There were a couple strategies that we
identified that did get play both in the briefs and
in legal argunent. One of those strategies was to
bring to the Court's attention what we thought
m ght be a kind of a fact about the next case.

This is sort of a really arcane area of
constitutional law. Any tinme |I talk about it,
peopl e's eyes kind of glaze over. But the centra
point here is that what's at stake in Lane could be
much nore than the right of victins of disability
discrimnation to pursue a damage renedy or to get

damages.
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What m ght happen if we |ose the Lane case
is that the injunctive renmedy m ght di sappear as
well, for reasons that | think will probably cone
out during this argunent.

One of the things that we wanted to
acconplish in the briefs and in the argunment was to
make sure that Justice O Connor and Justice
Kennedy, as well, understood this issue, not
necessarily--1 nean, hopefully vote our way. But
we thought that if they understood this issue, that
it would notivate themto rule in the favor of
Title Il and in the favor of the plaintiffs in this
case.

Because what--and clearly, | think--we'l
see how ot hers--people see this issue. But it
seens clearly that O Connor--Justice O Connor was
clued into this issue.

The first question she asked was about the
Commerce Clause. For those of you who understand
the arcane of this law, that is really a question
about whether if the Court rul es against Lane and

the plaintiffs here, there will be a renedy for
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peopl e who are denied access to the courthouse,
whet her there will be any renmedy, an injunctive
remedy in federal court, and/or a renedy in state
court under state |aw

Justice O Connor asked very pointedly the
| awyer representing the State of Tennessee, whether
there was a Tennessee state |aw renedy. He said
no. Thank you.

She got--began to get into the issue of
whet her there would be an injunctive renmedy by
getting to the Commerce Cl ause issue. That wasn't
devel oped rmuch, as | recall, at the interchange, in
part because Justice Rehnquist junped right in--this is sort
of ny recollection--said, well there's
al ways Ex Parte Young. | nean, he was trying to
make the point that there will always be injunctive
relief, even if we rule against the state there.

| think it was Justice G nsburg who

pointed out, well if you have an Ex Parte Young
case, you still need some statute to enforce, and
if Title Il is not a proper exercise of Congress

power to enforce the Fourteenth Amendnent, then
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what's--then we have to sort of | ook to the next
question, is Title Il a proper exercise of
Congress' power to enforce the Comrerce Cl ause, or
its authority to regulate interstate comerce.

To point it sort of sinmply, and | think
honestly, it's not obvious that Title Il was
applied to the operations of state governnent
itself in those core areas where we are so
concerned that Bob identified, voting, access to
the political process, access to the judicia
process. It's not so clear under this Court's
jurisprudence that Congress has the authority to
direct the state how to conduct that sort of
busi ness under its--under its power to regulate
interstate conmerce

What that neans essentially, is that if--if we're
right that there is--that there may be
guesti ons about the Commerce Cl ause basis of Title
Il, and these are questions being raised in the
courts already by states, that then Title IIl, if we
| ose this case, could becone a nullity.

One of the things that the states have had
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going for themin this--these cases to date is that
they can always tell the Court it's just about
damages. The statute renmins, the substantive
obligations underlying the statute remain,
injunctive relief remains.

The Court was very explicit about that in
Garrett, and in Kinmel. Here it seemed that Justice
O Connor was clued in to the fact that Title--that
the substantive obligations may not renmin, and
injunctive relief may not be avail abl e.

I think many of us feel that--that she,
and maybe ot her nmenbers of this court in the
conservative majority, may be reluctant to go that
far. And one of the questions that we've kind of
asked ourselves and will soon see the answer, is
whet her it would do nore danage to sonme of the
conservative mgjority's views to uphold the statute
under section 5 than it would to uphold it under
t he Commrerce Cl ause.

I"mnot sure how much of that translates
to this audience, but the basic question is, what's

at stake in this case. And it seened that Justice
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O Connor understood, as both the U. S. asserted in
its brief, and as the private plaintiffs asserted
in their briefs, that nore was at stake here than
sinmply the danmage renedy.

MR. HERMAN: Thanks Ira. Tom are you okay
wi th goi ng?

MR. GOLDSTEI N: Sure.

MR. HERMAN: Thonas Gol dstein is a partner
at CGoldstein & Howe and was counsel--is counsel to
Lane and Jones. Tomis a founder and partner of the
Washi ngton, D.C., firmof Goldstein & Howe.

The firmspecializes in litigation before
the Supreme Court of the United States and al npst
all of its cases are in that forum Starting this
year, Tomw || also teach Suprenme Court l|itigation
at Stanford Law School

Tom argued his ninth Suprenme Court case in
Novenber and will argue his tenth Supreme Court
case in April. His previous argunments involved an
array of federal |aw questions, including the First
Amendrent, ERI SA and civil procedure.

Tom has al so taken a central role serving
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second chair in a nunber of |eading Suprene Court
cases including Bush v. Gore--1 heard of that case--New York
Times v. Tasini, and Ni ke v. Kasky. Tonf?

MR. GOLDSTEI N: Thanks so much. Yes, we
lost, and we're--but we intend to take back a
little bit of that ground in this case.

As was just nentioned, ny cases are the
real eyes-glaze-over cases. Arlene said those are--you
know, those are personal jurisdiction, and Ira
said the constitutional question. This case is an
eyes-gl aze-over case to sone extent.

My--m ne are often ERI SA cases, and so
this is a joyous break in nmy everyday practice. |
want to tal k about three things. There--1 want to
tell you a little bit about the team of people that
was involved in litigating this question, fromthe
trial court on to the Suprene Court.

I want to give you ny sense about what |

think will happen in this case, both in the short
termof what the justices will decide, and what it
will mean in the larger picture. Third, | want to

gi ve you ny sense, and sort of open up a debate



about what in the world the conservative majority
is trying to acconplish in this area of the | aw

It was an extraordi nary pleasure to get
involved in this case. The principal parties and
our litigation team-1 really had a fairly
tangential role. Bill Brown, a |lawer in
Cl evel and, Tennessee, had this case fromthe very
begi nni ng and has devoted an enormous amount of his
practice to advocating on behal f of individuals
with disabilities getting access to courthouses in
Tennessee, spent a lot of tinme and a | ot of noney,
and really, | think he would freely say, cane to
this question.

He' d never argued in front of the Suprene
Court. He's nostly a trial |awer and really, |
t hi nk, devel oped an extraordi nary sense for this
area of the law and did--did a comrendabl e job
t oday.

Sam Bagenstos, who's worked with the
disability conmmunity in a |lot of different
respects, is a professor at Harvard Law School and

was the principal architect of the brief in the
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case.

But all of that was done in coordination
with a | arge nunber of organizations and
i ndi vi dual s who have given unbelievabl e amounts of
time and devoted their entire careers to advocating
on behal f of the disabled, both in the tactica
I evel, in individual cases, in regulations, and
al so to shaping the cases that conme to the Suprene
Court.

Thi s question has been presented to the
justices, though the one presented in the Lane case
several tines before--twi ce before really--and
really an enornmous amount of work went on behind
t he scenes--behind the scenes to nmake sure the
right case got in front of the justices so that
when sonebody tal ked about the facts today, Bil
Brown was able to tal k about George Lane craw ing
up the steps of the courthouse rather than sonmebody
applying for a nmedical license, or sonmething |ike
that, to really bring hone and personalize the
circunmst ances that are involved in cases under

Title Il of the ADA

30



31

The people that | net were incredibly
i mpressive and worked through difficult and tense
and hard questions about the strategy in these
cases, and the nmovenent is really to be commended.
If this case is won, it will be--be because of
peopl e who have devoted thensel ves to the subject.

It will show you why it is that litigation
actually matters, that the people behind the scenes
changed this law for the better. Because if it
were not for those people--and | do not include
nmysel f and give nyself any credit in this--the
peopl e who have really worked at this for years and
through their careers will have changed the outcone
in this case

That brings ne to what ny prediction is,
and | think that we'll win. | will tell you that |
did not think we would win when we went into the
courthouse this norning. So that's not just a, you
know, oh, we're so cool, although we are.

| think there is a big debate about
whet her - - how we would win or |ose the case, and

t hen who woul d take the blane. But the--in the



event that we win, would we get, as has been

di scussed, particularly by Arlene, would we win the

whol e shebang, all of Title Il, or would we win
Title I'l in sone of its applications?
I now believe that we will win Title Il in

some of its applications, and then | believe that
the line will be drawn at the point of where Title
Il intersects with fundanmental rights. | wll
expl ai n--there was some question of would it be the
court access context, and we'll |eave everything
else for a later date.

| think that they will draw the line at
fundamental rights. And the reason | think that
they will do that is they have this stupid rule
that says that you only need a rational basis to
di scrim nate agai nst the disabl ed; however, where
fundamental rights are involved under the Suprene
Court's constitutional jurisprudence, then a
hei ght ened | evel of constitutional scrutiny is
appl i ed.

So | think they will cleave Title Il in

its applications at that point. | think that has
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two | ong-term consequences, the first is that |
think it presents an opportunity for the disability
comunity.

The disability comunity has been forced
onto the defensive by a conservative judiciary, and
this is going to be an opportunity--it should be--it creates
a difficulty, but hopefully it can be
sei zed as an opportunity to demonstrate through
litigation how many tinmes the fundanmental rights of
those who are disabled are affected by otherw se
irrational discrinmination, that, you know, the
inability to get to polling places, the inability
to participate in court proceedi ngs hopefully wll
continue the education process that | have gone
through in the course of this case and others will.
| think this is a painin the butt for litigants
and for the governnent. However, having to go
t hrough--and the states are involved in trench
warfare in these cases. They will fight every
single allegation against themas not involving a
fundamental right.

And so it's going to take a renewed
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commitnent, one that we didn't necessarily think
had to be fought through. Title Il was enacted,
after all. And now there's going to be real, rea
fights about whether Title Il can be applied in any
particul ar case.

The third thing that | wanted to talk
about is, what in the world are these cases about?
You know, on one |evel we think--and | think the
answer to that question at bottomis that it
depends on who the justice involved is. | think
that this--these--these sovereign inmunity cases
mean different things to Justice O Connor, in
particular, than they do to the chief justice and
Justice Scalia and Justice Thonas.

I don't believe that this is really about
treating states as sovereigns. The Suprene Court,
as has been nentioned particularly by lra, [has]
really tried to draw a Iine and say, you can sue the
state and you can nake them conmply with the |aw,
but you can't take nobney out of the treasury.

This is not witten anywhere in the

Constitution, or in the copies | have. But the--but it's
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just sort of a thing. The Suprene Court

has said, oh, the United States can sue and you can

get an Ex Parte Young injunction,

and you can

enforce things under the spending cl ause, like

there was very little discussion,
Rehabilitation Act today, where,

that--a programthat gets noney,

i f any, about the
you know, a state

t he governnent can

sort of hold the purse strings and say, you'll be

anendabl e to a danmamge suit.

So it's not seriously about treating them

as sovereigns and putting themon the same |evel as

the federal governnent. \What it

is about is trying

to have sone sort of balance, and that is Justice

O Connor's approach to jurisprudence in general

that is, you can go far, but not

too far.

I think that will be reflected in this

fundamental rights line that | hope that they will

draw. Renenber, as Ira said, the state said, you

have no relief under Tennessee law, but it's this--it's this

or not hi ng.
So | think she's going

it's this then. And | think the

to say, okay, wel

reason that



they'Il pick the fundanental rights line is the one
that Ira pointed out, and that is, |ook, when it
i nvol ves fundanmental rights, if the statute's going
to be sustained, it's going to be because it forces
the fundamental rights of the Constitution

But if it involves other things, not
fundamental rights-- like there was tal k about the
ice skating rink and that sort of thing--that's
really what this is all about, ice skating. But in
the incidences which it involves things that are
not access to courts but are venues, for exanple,
then the statute can be sustained under the
Commer ce Cl ause, because there you do have nobney
i nvol ved.

And so | think she'll have sone sort of
pat chwork i dea that you can keep the statute as a
whole. But | think Tennessee did itself a
di sservice by not establishing the disabled would
have sone rights absent this provision. And so
think that that worked out well for us.

MR. HERMAN: Thank you, Tom Tom are you

ready now?
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VMR. HENDERSON: Sure.

MR, HERMAN: To ny right is Thonmas
Henderson. Tom has served as deputy director and
director of litigation at the Lawers' Conmittee
for Civil Rights under Law in Washi ngton, D.C.
si nce 1990.

In his capacity as deputy director, M.
Henderson's primary responsibility is for
substantive | egal and policy work of the
organi zati on of |eading | awers from across the
country, including litigation, coordinating pro
bono litigation by volunteer firms, amicus curiae
briefs, legislation, and admi nistrative policy and
enforcenent issues. Tonf

MR, HENDERSON: Thanks. |It's a pleasure to
be here, and thanks for the invitation. |It's quite
a panel that's been put together

| should say that on behalf of the
Lawyers' Conmittee, we submitted an amicus brief in
this case, as we have in the past three or four
cases where the Court has considered the question

of Congress' power to prohibit discrimnation and
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to permt individuals to seek to hold states
responsi bl e by going to court, federal court in
particul ar.

It has beconme what we regard as a very
i mportant project in our work to try to deal with
t hi s phenonenon that began with the City of Boerne
case that was deci ded sone years ago, and whi ch was
referred to constantly in the argunent today.

I'd like to tal k about three things
qui ckly. Everybody's correct, these are--you know,
describing the El eventh Amendnent to nobst | awyers
is difficult, let alone trying to comrunicate
t hrough--publicly about what's at issue here,
particularly given the Court's really tortured
interpretation of the Eleventh Anendnent, to begin
with.

But et me talk about three--three things
I think. First--and this has been the subject of
our argunments in a line of cases--we sinply take
the position that the Court was wong when it
established an entirely new and different test for

what Congress had the power to do in enforcing the



Fourteenth Amendnent.

The text of the anmendnent itself vests in

Congress the ability to

egislate, to enforce the

guar antees of due process and equal protection. So

this is--this is a form dabl e power that's--that

has been given to Congress, into which the Court

has deferred in the past.

But in the City of Boerne case, the Court

took an entirely different view and woul d suggest

[changi ng] the relationship seriously, the relationship

or the allocation of power both between the Court

and Congress, and between the state and the federa

gover nnments.

"Il talk about the latter first. Between

the state and federal governments, until the

Fourteenth Amendnent, it was, let's say, unclear at

best. But since the passage of the Fourteenth

Amendnent, it has been very clear that we are

citizens of a single nat

there are constitutiona

onal governnent, that

protections that cone with

that citizenship in a national governnent, which

Congress has the ability to enforce.
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The City of Boerne case really turned that
all on its head by suggesting that the interests of
the state were nore inportant than the power of the
federal governnent and the interest of individuals
in seeking to hold the states to their |ega
obligations, or their constitutional obligations.

In particular, the Court introduced the
notion that it would deci de what was appropriate
| egi sl ati on under section 5 of the Fourteenth
Amendrent. It woul d judge whet her Congress was
appropriately exercising this--it's already that
the Constitution gave it--and took the position
that states coul d not be--would not be accountable
to the people, to the individual they have harned,
and woul d beyond--be beyond the reach of Congress.

So it fundanentally changed or shifted
radically the relationship between the federa
governnments and the states.

The second thing | said, it shifted the
rel ati onshi p between Congress and the Court in the
past. As | said, the Court deferred largely to

Congress' determ nation about what was necessary in
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exercising its power to enforce the Fourteenth
Amendrent --that was a matter for Congress to

deci de; the Court would | ook at that, but largely
deferred--including by a test that said, if there's
a rational relationship there between what the
Congress has done and sone interest protected by
the Constitution, that will end our inquiry;, we
won't | ook any further.

But it's changed the relationship between
the Court and Congress in other ways, as well
because now the Court is saying--and sone of the
gquestions that were--that were posed today during
the argunent, well, what kind of record did
Congress have, what kind of evidence did Congress
have before it, was this evidence of intentiona
di scrimnation, was this evidence of
unconstitutional discrinmnation, or is this just
differential treatment?

So the Court has, in fact, treated
Congress--it's put Congress in the position as
though it were a nmere administrative agency, which

has to go out and do sonme factual investigation.
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It can only act on the basis of evidence. It's got
to make a record of the evidence. The evidence has
to demonstrate conduct of a particular type.

You heard Justice Scalia tal k about, wel
is this unconstitutional discrimnation or is this
just discrimnation? And it has to be docunented,
and it has to be a widespread pattern, that is, it
can't just be a state or two. That's not enough.

Evidentially, they said in other cases it
has to be a wi despread pattern anong the states.

So they have--they have sharply confined Congress

authority and treated them as though they have to

be an administrative agency and nmake a record, and
they can only act on the record.

We' d suggest that not only does it create
all of those problenms, but it, in fact,
fundanmental | y changes the way | egi sl atures work.
Legi sl atures--1egislatures are not administrative
agencies. They are not equi pped or designhed to go
out and collect a bunch of facts and make a record
the way a court might be or the way an

adm ni strative agency m ght be. That's not the way
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| egi slation gets nade. That's not the way Congress
as a |legislature operates.

So we take the position that this is a
serious constitutional programand the Court needs
to recede back to its role as a court and give to
Congress its role as a |legislature.

That's one issue. That's what we see as
the major issue involved in all of these cases,
this bei ng anot her one.

A few reflections on today, this court,
this case, and what night be the outconme. As I
listened to the argunent, | was concerned. And as
| said, the City of Boerne case kept com ng up
That was the case in which Congress passed a
statute providing for protection of religious
organi zati ons agai nst the states, and it was the
case in which the Court first articulated this new
standard it has created.

And it concerned ne because obviously the
exercise of religion is an interest of
constitutional magnitude that deserves protection.

In a debate that occurred today during the
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argunment, there was discussion, well can we limt
this to just fundanental rights, or those
fundamental rights that are protected by the
statute, or do we have to view the statute for
everything that it mght cover?

The answer in Boerne would be that they're
going to ook at the statute as a whole, and say,
well, it's over broad, it over reaches, there isn't
enough of a record, there isn't w despread
unconstitutional conduct, and so forth, and
i nval i date the whol e act.

So the question is, is this--is the Court
going to repeat its view in Boerne, or is there
some reconsi deration by sonme of the justices in the
m ddl e, perhaps Justice O Connor, perhaps Justice
Kennedy, to see whether or not they want to do a
correction in the course that they created with the
Boer ne case.

I think that's open to serious question.

I don't know the answer to that. |'m encouraged
that Tom Gol dstein thinks that that's what the

Court may do. | think that's entirely possible and
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it would represent sone devel opment of this, we
think, very harnful trend of precedent that they
may foll ow

| think the--the other thing is--the
Lawyers' Committee is--we prosecute discrimnation
cases, largely race discrimnation cases. One of
the things that | was considering today, as wel
struck during the argunent, is the force of the
concern about anti-discrimnation as conpared to
the force of fundanental rights.

Everyone predicted, | think properly in
pl anning this case, that because this case involved
access to a courtroom access to justice, that it
had a peculiar force. That certainly does.

I think one of the concerns that we have
is--and | think that's a good sign and | think it
may--Tom s prediction may be right, that in fact,
they're going to say that at |least with respect to
those matters which touch on fundamental rights,
the act is constitutional and those prohibitions
exi st.

What concerns nme, however, is the--again,



46
that we heard during the argunent, the relatively
little weight that was given to the notion of anti-
di scrimnation. There are obviously severa
justices who think that discrimnation is not an
i ssue of particular concern. They've defined--they--as Tom
said, they've defined a constitutiona
standard that says, for exanple, with regard to
persons with disabilities, senior citizens and so
forth, that its sinply rational basis; if there's
any reason why they mght rationally do it, that's
enough.

And they are really at odds, | think,
clearly with the rest of society and certainly with
Congress as to the harns and the pernicious effects
of discrimnation. So that is--that is of concern.

"'l wind up by just saying--nmaking a
third point is, what can be done about this?
wrote an article in Human Ri ghts Magazine | think
about a year ago that tal ked about this.

There is--you know, we can try to continue
to litigate these cases and find room and find

exceptions, but the Court set out a pretty clear
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path here that is very form dabl e and needs to be
dealt with.

There may be sonme room for |egislating
around ot her constitutional protections, but the
Court is interpreting the Constitution here and
Congress can't really counter those.

I think that what it comes down to is the
persons who are assum ng federal judgeships in--Congress
needs to exercise its authority to
preserve it as an institution fromthe Court, which
is taking power away fromit, and the only way it
can really do that is by paying very carefu
attention to who goes on the bench and what those
persons will do once they get on the bench

And | think it falls to those of us who
are citizens and voters to make sure that these
i ssues are inportant to whoever it is that goes to
Congress or whoever it is who's going to nom nate
judges. Because in the end, this is a struggle
here of constitutional power and the branches of
government need to act to assert their interests to

resol ve that.



48
Thanks.
MR, HERMAN: Thank you, Tom Patty, are
you okay? Patricia Mllett is the next speaker. She's
an assistant to the solicitor general in the Ofice
of the Solicitor General at the Departnent of
Justi ce.
She served in that position for eight
years, during which tinme, she has argued 16 cases
before the Supreme Court and has briefed
approxi mately 40 cases, including the briefs for
the governnent in today's case, Tennessee v. Lane,
and in the Garrett case.
Ms. MIlett also wote the government's
bri ef successfully defending the constitutionality
of the Fami |y Medical Leave Act's abrogation of
sovereign imunity last termin Nevada Depart nent
of Human Resources v. Hibbs--she snuck one by them-as wel
as the governnment's brief in two other
federalismcases, City of Boerne v. Flores and
Kimel v. Florida Board of Regents.
Patty gave ne a heads up that per Justice

Department policy, she will not be able to coment



on the anticipated outcone of the case or otherw se
try and read tea |l eaves. She did say she's happy
to discuss the U.S."s role in defending Title |1
and their views and argunents, and answer ot her
guesti ons as appropriate.

Vell, we'll honor that.

MS. M LLETT: Thank you very nuch for
inviting ne. As was said at the opening, this case
i nvol ves both issues of disability discrimnation
but the broader federalismissues for all of us who
took federal courts and tried to stay awake--it was
a different federal courts class--it was a very
different federal courts class when | took it. It
was an, oh, don't pay attention to the Tenth or
El eventh Amendnent.

Maybe that's why they keep tasking me with
briefing these cases. Maybe that was the probl em
with my brief in the City of Boerne case.

What is the Justice Departnment doing here?
This was a fight between George Lane, Beverly Jones
and the State of Tennessee. There wasn't a federa

government enforcenent action in this case.
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But the Justice Departnment is tasked with
defending the constitutionality of acts of
Congress, and nore broadly, just generally the
power of Congress to |egislate, which neans, |
think, in the context of we all know where the
current Suprenme Court has been on issues of federa
congressi onal power, vis-a-vis the states, so our
role has been largely, with the exception of Hibbs,
to show up in the Suprenme Court about once a term
with a kick nme again sign on

We are here both--you know, both as an
agency that is in charge--charged with enforcing
the Americans with Disabilities Act and with
defending the constitutionality of this law. As
has been said, | think Tom sai d and others have
said, this issue has been up to the Suprene Court a
nunber of tinmes; soneone said two. As a person who
has actually been witing these briefs, it was four
tines.

And t he secret reason, | should say, why
we don't like the as-applied approach is | will

jump off a ledge if | have to brief this again.
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Just kidding; we'll do whatever we have to do.

Each time--each tinme | had one nore
federalismlaws | had to deal with in the brief and
nore and nore demands and |limtations inposed by
the Supreme Court on what we neant by what--you
know, what Congress has to show before it can pass
this law, these type of |aws.

This time, we actually had to go to two
vol unes because they want all this evidence of
di scrimnation, which is sort of unusual
especially comng fromsonme justices who | shant
name, but normally don't even think |egislative
hi story shoul d be relevant to anything.

The good thing--there are a nunmber of good
t hi ngs about this case, one, the people have said
the facts of the case, the fundamental rights.
Precipitously, we actually--1 finally got to wite
a brief where | had a federalismvictory that we
could cite, the Hi bbs case, which involved gender
di scrimnation.

For those of you--1 don't know what | eve

of familiarity there is, but it was a gender



di scrimnation enforcement statute. And that was--that,
t hi nk, gave us sone inpetus to our focus on

fundamental rights, because in the Hi bbs case,

where they're enforcing gender |aw and gender

di scrimnation, they didn't denmand the two-vol une

brief fromthe governnment of evidence of

di scrimnation because it was an area in which

they're already applying hei ghtened scrutiny.

And so | think that's one of the reasons
why fundanmental rights got so nmuch play here.
Wuld it have had so nuch play before Hibbs, we
don't know because the other cases kept getting
di sm ssed fromthe Suprene Court. But | think that
was- - anot her thing that was probably affected,
certainly in the course of briefing, and maybe the
course of argunent or outconme in this case.

From the governnent's perspective, when
this case cane up and we had the Garrett decision
on the books--which, you know, your first reaction
when you read that opinion, everything's going to
be rational basis review, and by the way, we nean

rational basis |ike regulating hot dog sell--sellers, as
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opposed to that rational basis with
teeth | |learned about a long tinme ago in | aw
school .

Thank you for not saying how nmany years
ago it was we were in |aw school; |eave that part
out of the bio. But it was |ong enough, | know,
ago that there was sonmething called rational basis
with teeth and rational basis w thout teeth.

And so you had a Suprene Court opinion
saying no, it's just plain old rational basis. |If
you can cone up with a | want to save 50 cents,
that will be a rational basis.

We had an opinion that criticized Congress
relying on anecdotal evidence. You know, | haven't
been to that many congressi onal hearings, but |
don't--you don't nornmally see people subnmitting
evi dence and cross exam ning. Anecdote--that's
what--that's how Congress works. \What el se are
they going to have? It was sort of a stunbling
bl ock for us.

Anot her real problemthat had happened

with Garrett was they said, by the way, we're not
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goi ng to count evidence of discrimnation by |oca
governments. That doesn't have anything to do with
the states, again, putting aside the fact that
states create those | ocal governnents.

So you're sort of in a box. So what are
we going to do? There were two things we were
abl e--1 hope there were a lot of things we did, but
two main things, one is, this focus on fundanenta
rights that we could do after the Hi bbs case.

And t he second thing was, fromthe Justice
Department's perspective, to flag for the court
that a lot nore is at issue here. As people have
sai d, versus danmmges, versus the power of court--Congress to
enact this statute.

It sounds dry and federal courts--1 hope
there's no federal courts professors here; | I|iked
nmy federal courts class--it sounds kind of dry, but
what--what | always had in ny mnd, and | think
this is sonething--1 nmean, this is real world
consequence. \When you put fundanental rights and
the power to |egislate together, what does that

mean?



In many of these other cases, the Kinel
case, the Garrett case, they were dealing with | aws
on enploynent. So even if you couldn't go get
damages, it wasn't section 5--it wasn't civi
rights legislation. 1t was still going to be
valid, substantive prohibitions on the states
because it's Conmerce Clause, it's enploynent.

That's even under post-Lopez, current
Court view of the Comrerce Clause. Enploynent is
going to be Comrerce Cl ause power. But this--this--|
some of this stuff under Title II--but
it's voting that doesn't normally sound in Comrerce
Cl ause type legislation. Getting into a
courthouse, is that really a Cormerce Cl ause type
i ssue? Getting into the state capital, is that a
Conmer ce Cl ause issue?

It doesn't sound |like, at |least, a court
that wants to be very restrictive of Congress
power under the Commerce Clause, like it is under
section 5 of the Fourteenth Anmendnent, isn't going--I
woul dn't think be too excited to reach out and

uphold. That's going to be at least a difficult
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row for the government to hoe if we have to defend
this statute as Conmerce Cl ause | egislation.

Now, you know, we will--we have been
defending it as best we can as Comrerce Cl ause
| egislation and will continue to do so if we need
to until we show up in the Supreme Court with
anot her kick nme again sign on the Conmerce Cl ause
power .

So it's not that we obviously didn't cone
out in our brief and say it's not Conmerce Cl ause
| egislation. But we wanted the Court to understand
this isn't just about the nmoney damages part. This
i s about whet her--Congress--Congress has to have
some power to pass a law. That's our--that's the
Constitution | think we all have and that we al
agree upon. They have to have sonme power.

Those are sort of the two | can think of.
I f anyone el se has any other ideas, |let ne know
But those are the two we have.

If it's not, then what is the inage that
we--this is where | think they cone together. What

does the world look like if this is not section 5
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legislation and it's not Conmerce Cl ause
| egi sl ation?

Well, all of the places of enploynent will
still be accessible to persons with disability,
because that's Conmerce Cl ause | egislation. So al
of your private places of enploynment and public
pl aces of enploynment--but--and all of the private
establ i shments and busi nesses--because of Title I
of the Americans with Disability Act regul ates
public--private--private--called public
accomodat i ons, but private--private busi nesses and
their operations.

So you'll be able to get into all the
private businesses--conpanies in the world--in this
country, and you'll be able to get into maybe sone
pl aces where people are enpl oyed, maybe for the
states, and you'll certainly be able to get into
all the federal governnental buil dings because
we're--we're bound by the Anericans with--the
obligations of the Rehabilitation Act.

So what are the--at the end of the day,

if--the image | wanted these justices to take with
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them back to conference is, if we rule against the
government in Lane in this case, we have said
there's a country where it's okay if the only
pl aces you can't get into are the voting pl aces,
the courthouse, the state capital, to the vessels
of denobcracy.

That's what it's about. That's not--ny
eyes aren't rolling up in ny mnd anynore. That's
a profound imge. And to say that you can't get in
and there's nothing that the federal constitution
has to say about it, that, | think, is the force of
this case.

VWhet her it works or not, we will see. [|I'm
not going to nake a prediction, not only because of
our policy, but I"'ma big believer in announcer
jinx. If you've all been to sporting events, where
they say, he hasn't nissed a field goal in the |ast
20 ganes, boom he misses that one.

So if | were to say anything, it would
probably back fire. But | think that image is the
i mportant thing, and | think we got that across.

Whether if they care in the end or not, you know,



that's for themto tell us and we have to see.

I think there's been sonme discussion of
the as-applied versus facial defense of Title Il
Title I'l, we all know, covers essentially
everything the state and | ocal governnents do. And
that's a lot. That was one of the problens in City
of Boerne with the Religious Freedom Restoration
Act. They conpl ai ned over everything they do.

This is big--you know, big blunder bust
| egi slation for what kind of problem And so
there--there's a very difficult question in this
case which hadn't cone up in the other cases before
this. It didn't come up in Boerne because there
was no such thing as a congruence and
proportionality test. There was no Boerne when we
bri efed Boerne, so it didn't come up there.

It was very difficult even for the Justice
Department. On the one hand, our job is to defend
federal |aws, so we have a strong institutiona
interest in trying to defend as nuch of a law as we
can. And in nost areas of legislation, the court

will apply--if it's--you know, if it's
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constitutional as applied to the facts of this
case, that's all you need to do to win, and we
won't reach the broader questions.

But in this area, you have this congruence
and proportionality test that the Suprene Court has
adopted for section 5 legislation, in part because
t he whol e point of section 5 legislation, this is
Congress' ability to enforce constitutional rights.

And t he Suprenme Court has said again and
again, even in these cases that we've | ost, that
means Congress can do nore than just enforce--you
know, protect against actual violations of the
Constitution. It can do nore than enact 42 U.S.C
1983, go bring a lawsuit for a constitutiona
vi ol ati on.

It's got this prophyl axis--prophylactic
rung. It's just got to be congruent and
proportional. And the difficulty with as-applied
anal ysis, fromour perspective, it's hard to
under stand how you focus in on one problem area and
then still have anything left of the prophyl axis.

If we have to defend this piece by piece,
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then there's no prophylaxis. There was nmuch gane
pl ayi ng at the argunent about the ice skating
rinks, and that doesn't seemlike--and to be fair
other litigants tried to argue you have a
fundamental right to go ice skating, talking about
it in those terms.

But fromthe governnent's perspective, if--again,
if we step back and | ook at the inmage, what
are we really talking with reality here?

If the Suprene Court were to agree that
there's a problem of states violating the
fundamental rights of individuals with
disabilities, if they aren't allow ng people to
cast their votes, to get into the courthouses, to
| obby their legislators, to have access to their
governnmental officials, if we have crossed that
line, governnments are acting unconstitutionally,
there is a need for legislation, then it seens to
me, the gloves should cone off and we shoul dn't
keep thinking that while they're doing these
terrible things, violating fundamental rights,

we're confident they aren't violating rationa
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basis review over here in the skating rink.

In fact, once the government, a state or
| ocal governnent, there's a problem of them
violating fundamental rights, that's precisely what
the point of section 5 of the Fourteenth Amendnent
is.

Once we--once it was di scovered and was--the
Court's cases evolved to the point of
recogni zi ng that fundanmental rights were being
violated on a basis of race and gender, there's no
question then that the remedy is full socia
integration in public life, and no one runs around
going, well, it's okay to discrinnate on the basis
of race or sex at ice skating rinks.

It seens as if you cross--if--now whether
the Court will cross that line is what this case
will test, but once they've crossed that line--if
they cross that |line and say there's a problemwith
fundamental rights, the as-applied approach, then
they should say that we get to bring in all socia
life and give you access to all of public |life as a

prophyl axis. That's the remedy.



63
If states have done this and created sort
of a subclass of citizens, the renmedy is not
integration in just voting and access to the
governnment, it's full social integration, because
these things have ripple effects.

One other thing that's difficult about the

as-applied--we'll take whatever the Supreme Court
gives us--but is, | call it the use it for good
versus use it for evil, and that is, if--and you

know, this way, maybe the as-applied approach will
allowus to get a win fromthe governnment, fromthe
Suprene Court, that maybe we woul dn't get w thout
it. Mybe.

But from-those of you who are famliar
with the Hi bbs case, the Fanily Medical Leave Act
case, this as-applied argunent can be used the
other way. |f you have legislation that seens |ike
section 5 legislation, like in Title VII, gender
di scrimnation, race discrimnation, are you then
going to be all owed--as was one of the dissent
argunments in Hibbs--to go well, yes, there's been

discrimnation in sone parts of enploynent, but



there's no record of discrimnation in fanily |eave
polici es.

The as-applied argunment, there's concern
at least on the part of the governnent that
advancenent of that argunent m ght be used agai nst
us to pieceneal section 5 |legislation. So as-again,
institution that's tasked with
def endi ng the scope of congressional power, there's
pros and cons. There's double edged swords.

I think of it sort of in a sense of maybe
this is--1"ve tal ked with sonme peopl e before--you
know, prosecutors will not likely give a jury a
m ddl e ground. Either send this guy to jail for a
very long time or he has to walk. |If you give him
a mddle ground, they m ght cone back with a softer
sent ence.

There's sone thought in this case. Is it
best to give the Court a mddle ground or sort of
say, this is either a death sentence for Title Il
the image of the world where the only places you
can't get into are the places that denpcracy nost

needs you to have access to, or uphold it as a

as an
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whol e?

To give them a m ddl e ground, does that
make it easier for us? W've taken away that use
of the Hobson's Choice, |eaving them at Hobson's
Choi ce.

But of course, it's a good thing to take
it away if they're going to answer the Hobson's
Choi ce adversely to you. So it may be--may be the
appropriate thing to do. But there's sonme sense in
whi ch, you know, we nmay be allow ng--this approach
could end up with a new devel oprment in the | aw,
which in the end is--it's going to be hard to
reconcile with the concept of genuine prophylaxis
when there's a real constitutional problem out
there.

Thanks.

MR. HERMAN: Thank you, Patty. Pau
Wbl fson is counsel at Wlner Cutler & Pickering and
represented the Anerican Bar Association inits
amicus brief in this case.

From'94 to 2002, he was an attorney at

the Office of the Solicitor General, where he



argued 19 cases before the Suprenme Court. Wile at
the SG s office, he worked on nmany ADA cases,
i ncl udi ng several Eleventh Anendnent cases.

Paul ?

MR. WOLFSON: Thanks. Let ne--npst of what
| wanted to say has actually been covered, so let's
go to the food. Let nme say a few words first about
why the American Bar Association was in the case,
and then sort of make a couple of observations
about the argunent.

| don't know how many of you have had sort
of interactions with the American Bar Associ ati on,
but the ABA is this huge massive organization that
represents plaintiff's trial |awers, crimna
defense | awyers, prosecutors. | nean, it
represents the entire--you know, the entire range,
and it is a very bureaucratic organi zation.

| like to joke with Patty that it makes

the Departnent of Justice seemlike a live jaguar

that can junp rapidly. Everything that the ABA--every

policy statenment that the ABA adopts, it has

to-- it's all like super majority rules and et
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cetera.

But one thing that you can say is when the
ABA adopts a policy or speaks, it really nmeans it.
And when it says sonething, it really is reflecting
what | think is presented as a kind of a consensus
vi ew of what kind of right-thinking people in our
society really feel

And that is part of the--sort of the
benefit of kind of the ABA's very sort of very, |
t hi nk, establishnentarian approach. The ABA files
very few anmicus briefs in the Suprenme Court, and it
chooses its--you know, it chooses its battles on
this very carefully.

There was no doubt, | think, that the ABA
was going to file a brief in this case. The ABA
has--it supported the adoption of the ADA. It has
passed resolutions calling on state and | oca
courthouses to nmake thensel ves nore accessible.

I think to the American Bar Association,
it was just inconceivable that we could have a
situation where--where courthouses could be cl osed

to people--to people in any group, including people



with disabilities, and that the synbolic val ue of
pointing out to the Supreme Court that it was
absol utely essential that--that a courthouse be
open--be open to people in any group, could not be
cl osed to anybody, was absolutely fundanental to
sort of how we think of ourselves as a society.

The good news is, | actually--and this was
not to be taken for granted, and nmaybe it's a
little depressing to say that this is good news--the good
news is, | actually hear, | think from
today, a clear majority of the Supreme Court saying
it's unconstitutional to deny access to courthouses
to people with disabilities, which, you know, when
you think about it, gosh, hard one there.

But, you know, that--1 nean, there was
sort of a little quarreling by Scalia and
Rehnqui st, oh what do you nean deny? But kind of
when--you know, when you sort of really kind of
came up to the question of would it violate the
Constitution or a state basically to say, no,
sorry, we're just not going to make any provision

for you to cone here, even, you know -and even if
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you ask, we're just going to ignore you, they

real ly--you know, there seens, | think, acceptance
of the proposition that that does violate the
Constitution of the United States, | think,
presumably the Due Process C ause.

So that--1 came out of the, sort of, the
argunment quite happy about that point, and | think
following on fromthat point, taking the
possibility that, as Tom was sayi ng, that maybe the
Court would sort of say, well, since this is--you
know, this is at |east arguably a violation of the
Constitution, or probably a violation of the
Constitution, Congress can pass laws in sort of
t hese arenas.

The bad news is that the courts--to nme in
any rate, the courts, as Tom Henderson was tal ki ng,
saying earlier, strange inversion of the Fourteenth
Amendnent, as | see it, just kind of, you know,
continues a pace. The conbination of the Court's
solicitude for the dignity of the state and the
Court's kind of contenpt for what Congress does in

its legislative function, sees no--you know, sees--as |

69

can



tell, sees no sign of abating.

I nean, the dignity of the state is one
concept that |'ve never really gotten nmy mnd
around. | nean, the states--states are going to
create it, as far as |'m concerned, by the people
of the United States for their convenient--you
know, conveni ent operations of governnment, as
Thomas Jefferson said, and the dignity of Del aware
has never really inpressed nme that much

But, you know, | guess |I'mjust--you know
that's--

MS. M LLETT: Not with the program

MR, WOLFSON:  |'mnot with the program
exactly. But beyond that, you know, |et ne--the
ki nd of--what the Court is saying to Congress in
terms of applying civil rights laws to states, it
rem nds me of sort of the old gane of nother may I,
whi ch is--Congress has to say to the Court, can
go one step forward, nmother may |, and then the
Court is sort of--the Court will say yes, you may.

This is--this is very strange because the

ki nd of step back. When Brown v. Board of
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Educati on was deci ded, Justice Jackson agoni zed--agoni zed
because he said, | |ook at the
Constitution of the United States and it says to
me, Congress has power to enforce the Equa
Protection Clause, and they know a | ot better about
how to deal with this, you know, than | do as a
judge. | nmean, |'mjust not--you know, |I'mnot--that's not
what a judge is supposed to do.

Wher eas, he eventually kind of, you know,
reconciled that position to the necessity of Brown.
It was--it shows how far we've gone--how far we've
gone.

Then when Title VIl of the Civil Rights
Act was passed in 1964, and then in 1972, it was
applied to the states. And of course, it covers--covered
fromits enactnent both race and sex
di scrimnation in enploynent.

Well, in 1972, the Suprene Court had not
hel d that sex discrimnation by public entities was
subj ect to any form of heightened scrutiny. The
Congress was advancing it because Congress was kind

of taking, you know, the societal tenperature and
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sayi ng, now-you know, nowis the tinme to go
forward.

There was no reason--nobody even i magi ned
that the states should be shown greater solicitude
than private individuals. |If anything, when Title
VIl was enacted, there was all this kind of
agoni zi ng about what are we going to do about the
person who owns the small little restaurant and he
doesn't want to have to work with people he doesn't
i ke, and you know, we have to kind of be
solicitous of individuals.

Nobody- - nobody paid any attention to this
when it came to the states. | mean, there were
ot her--you know, other concerns, but--and it's--we
had this bizarre situation where Congress can
basically do anything it wants to individuals now,
| mean, based on--it doesn't even need anecdota
evidence; it just sort of, you know, just imagine
sonmet hi ng and pass the Comrerce Cl ause | egislation.

But not to apply it to the states because
of the dignity of Del aware, you know, Congress has

to, | don't know, conpile a sort of multi-volune



conmpendi um of --that Patty so ably reproduced in her
brief.

It's so strange because, you know, how do
we know in this roomwhat the next group is going
to be that ought to be extended civil rights
protection? W're not--we're not--we don't have
the total know edge of who ought to have civi
rights protection in this room

Years and years ago, the notion that gay
men and | esbi ans shoul d have civil protection would
have been hooted down with [aughter. Today,
there's no law in Congress that extends it, but if
Congress wanted to extend that to the states, you
better believe they better send out federa
marshal s to every state to take evidence, because
otherwi se, that's not going to pass.

The Supreme Court is strangely kind of
i npedi ng advances and Congress' ability to take
social temperature, which is, | think, very odd.
don't think that the Court believes that it is
doing that. But this is kind of the strange corner

that they've painted thensel ves into.
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I don't think the story is over yet, but |
think that's where we are now.

MR, HERMAN: | want to thank the panel for
giving--articulating the humliation | felt this
nor ni ng knowi ng that ny fundamental rights to have
access to the courthouse could take second fiddle
to the dignity of the state.

There's about 10 nore minutes left. Do we
have tine to take sonme questions?

We have a mic floating around the room a
hand-held mic. |f you could use that, raise your
hand and use that mic so that C-Span can pick up
t he sound.

Are there any questions? W got one right
here, this gentlenman on the aisle.

MR. DAVI D KRI NSKY: Yeah, | was just
wondering, several of you have sort of indicated
that the question of congressional authority under
the Fourteenth Amendnent, section 5, is sort of
this yes/no binary issue.

I was wondering if there was any possible--

possibility that we could | ose on the Eleventh



Amendrent renmedy and still uphold the core of ADA
section 2, sort of on the notion that Congress

m ght have the power under section 5 to provide
injunctive relief under Ex Parte Young, but that it
woul d not be congruent and proportional under City
of Boerne to provide a damages renedy.

O is it really just a yes/no issue and
sort of, if Lane loses, ADA section 2 is a nullity?

MR. HENDERSON: Well, | think--1 nean, what
you suggest, | suppose, is conceivable, although
t hey- - because the congruence and proportionality
test dropped out of the sky one day in Boerne--when
you said there was no Boerne before Boerne--there
was no trace of this test anywhere; it was created
out of whole cloth there.

For that reason, | suppose, they can
create whatever further reiterations of the test
they wi sh, which mght include saying that
sonmething is--one renedy is not congruent and
proportional and another is.

That's typically not how they've deci ded

it. If it's appropriate |egislation under section
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5, it is--it then gives themthe authority to
abrogate the El eventh Amendnent and that foll ows.
But there's nothing to prevent that sort of
creative undertaking, | suppose.

MS. MAYERSON: One argunent that was nmade
to the Court today that was actually in a brief by
former attorney general Thornburg, is to suggesting
to the Court that the damage renedy itself could be
limted to cases of intentional discrimnation that
woul d be proportionate and congruent with the
Fourteenth Amendnment. And that m ght be a way out,
being able to maintain Title Il, but just have a
nore |imted danage renedy.

M5. M LLETT: If | could add, | think in
the Garrett opinion, there--there's a distinction
bet ween reliance on | ocal governnental --you can't
rely on | ocal governnental evidence of
di scrimnation and charge that to the states.

The reason the opinion gave was because
| ocal governnments aren't protected by the Eleventh
Amendrent. They aren't inmune from damages the way

states are. It would be one possible reading of
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that | anguage to say that--you know, in deciding

this section 5 question, for purposes of the

appropri ateness of a dammges inquiry, we can'

t | ook

at the evidence of unconstitutional conduct by

| ocal governnments, and we don't find enough here to

find--to justify damages renedy agai nst the states.

In particular, there was a question today

about there is no damages renedy under Title
the private--private business and their provi
of access to their businesses and operations.

It wasn't needed there. It woul dn'

sion

t be

needed here and the evidence--we have to | ook at

| ess evidence for purposes of that, but when
comes to the substantive power to |egislate,

governments, as well as states, it's a

it

vis-a-vis |ocal

bi gger picture. And so the substantive power--the

ground--it's possible to read Garrett that way.

It's--there's obviously sonme sort of artifici

a

wal | s that are being set up there in the process.

But it's not--it's not that it woul

d be

i nconcei vabl e, and of course, the Suprene Court,

they'Il tell us what they nmeant by Boerne and al
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of these other cases. They really didn't have the
guestions squarely posed in any of the prior cases
because you didn't have--they could just limt
their holding to the damages. You didn't have this
questi on.

The only other place where it woul d have
ari sen was Boerne, which was a full strike down of
the power to enact. And as | said, no one
addressed it there because there was no such test
yet.

MR. HERMAN: Gentl eman over there.

MALE SPEAKER: | want to ask the panel what
t hey thought about what | thought was nmaybe a
curious onission by the governnent--because | don'
want to put Patricia on the spot, maybe ['I| |eave
her out of that question--that was when Justice
Kennedy asked Paul Cl enent, well what kind of
constitutional violations might there be in
excl udi ng people from places |ike hockey arenas?

It's funny, but when | read the First
Amendnent, it seens to ne it says sonething about

the right peacefully to assenble. And so he hadn't



t hought about that question.

And so ny question for the panel | guess
is, what do you think the Suprenme Court takes from
that? |Is that a signal to themby the solicitor
general's office that the governnent's not
i nterested in defending?

MR. GOLDSTEI N: Yeah--1'"msorry. | would
answer that question both with respect to the
narrow sort of course of events here and then the
| arger course of events.

I think there are two things going on in
Paul Clement's answer to that question, probably.
The first is, is that if you answer that question
in any sort of favorable way, you're going to
invite an enornmous attack fromthe right that's
going to distract the argunent.

The notion that this would be an assenbly
right in the course of a hockey gane, is, you know,
for those who really strongly believe in the First
Amendnent --and there are nany--it may be pal atabl e.

But it's really going to beconme a point of

contention, and probably Paul regarded it as nore--biting

79



80

of f nore than he could or should chew

I think the other thing that a governnent
| awyer, not having been one, probably faces in
answering a question like that is that you are in--you know,
t he governnent generally is defending
agai nst constitutional clainms, and therefore,
doesn' t--whet her Denpcratic or Republican--doesn't
have an incentive to say, you know, everything that
we m ght do is unconstitutional

I would say fromthe broader perspective
that this |line of cases and litigation has been
very interesting to me because as nmuch as--you
know, as a Denobcrat and soneone who ni ght say,
| ook, | don't--Ted A son for all | know, believes
inthis City of Boerne |ine of cases, but the
solicitor general's office and the Departnent of
Justice have fought, so far as | can tell, you
know, just as hard all the way up the chain of
conmand.

Paul Clenent is sort of the--is the
principal political deputy of the solicitor

general's office and | for one--and | think this is
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pretty true across the range of people who have
been involved in the litigation--have been very
i mpressed with the Departnment of Justice's
commtnment to these cases, that there hasn't--they
haven't blinked at all in the change of
admi ni stration.

So | don't think the Court read anything
negative into it.

MS. M LLETT: If | could just briefly speak
in defense of Paul Clenment. | think the question
had come down to, | think Justice Kennedy's words,
is there a freedomto nove? And that was the point
at which Paul Cl ement expressed sonme hesitation.

And one remenbers, oh it's easier to think
of the answer at home on Jeopardy than when you're
standing up there. And it certainly isn't that we
haven't fought. Like | said, we've briefed this
four times. We fought a | ot about this.

| think it was nore--it was nore a
qguestion of understanding sort of what the
paraneters of Justice Kennedy's question was,

because it was preceded by a di al ogue about there's
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fundamental rights, there's still rational basis.
These things all have constitutional predicates.

So | think it was nore coming to grips
with inplications of the federal governnent
acknow edging on the record that there is a freedom
to move that would be, you know, a little bit--just
sort of wonder where that would be going.

But | can assure you, it is not--it was
not a secret code. It is not that we don't believe
t hat people have the right to assenble.

| nean, we've got the litany in here of
the rights that you have, and | think we are the
ones defending Title Il as a whole. [It's just we
t hought the better approach is to argue at sone
I evel the ice rink, maybe bring that in as
prophyl axi s rather than a fundanent al
constitutional right, and | think that's a fair way
for the governnent to have done it.

MS. MAYERSON: | want to say about that
question, | think when it was further clarified--I
think it was by Stevens, and he said, well what if

an architect came to the state and said it wll
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cost you exactly the sanme anmount of noney; you can
either nmake it accessible or inaccessible? The
only reason |"'mnot going to nmake it that the state
doesn't want to make it accessible, they don't |ike
di sabl ed people, or clarified, do the ushers think
it's a pain to have them conme?

And actually, that was the | ast question,
| believe, that the State of Tennessee got, and
they said was that constitutional or not? And
because of what had conme before it and everyone
sayi ng, well of course, these things aren't
constitutional, he answered pretty quickly that no,
t hat woul d not be unconstitutional

And | think that was a good way to end the
argunment from our point of view, because it really
showed, follow ng up on O Connor's concern, what
would the world | ook |ike. | thought that was a
very good what would the world | ook |like ending to
the argunent for himto say, well that wouldn't be
unconstitutional, and do the states need some
pronpting to include people with disabilities.

Also, | wanted to al so add about--it was
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very lucky in this record that Tennessee in fact
did not have a | aw that woul d cover the situation
and that the AG from Tennessee coul d answer so
rapidly, no it wouldn't be covered.

It was very good for the--what we call the
rai se the stakes argunent, to show what's really at
stake in this case.

I think also Kennedy actually was--1 think
he was pushing for sonething. He was saying, wel
isn't there a constitutional right to access to al
government services?

I think he was maybe building on his
decision in Romer here--he was saying that--where
it was held that a nunicipality cannot strike down--cannot--
a state cannot strike down a
muni cipality's rule protecting peopl e agai nst
di scrimnation on the basis of sexual orientation
because they can't decide that one group does not
have access to the government process, or it was an
initiative, | guess.

So that case is a very strong case which

think was argued both in the governnent's brief and



in the party brief that there's a kind of genera
right to be included in what the governnent offers.

MR. HERMAN: Do we have time? Let's have
one nore question. Right here in front.

MS. DORI'S RAY: | was wondering when | was
listening to the questions and answers in the
Court, as a person with a disability, | was
wondering, why aren't--it seened |like they were
tryi ng--sonebody was trying to open the argunent
to, don't you have the right to be abroad in the
| and?

| know that--1 recall that the Lane side
st epped back fromthat and there was all this

di scussi on about fundanental rights versus non-fundanenta

rights. | was wondering about--and
think you may have answered some of that here, |'m
not sure--but I'mstill kind of wondering why they

didn't get into that.

The second thing was that if they nmake a
deci sion that says, okay Title Il is constitutiona
when it applies to fundanmental rights |ike voting

or access to the state legislature--the state
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| egi slature where | live isn't--that building is

not accessi bl e--not very accessi bl e--but anyway--but what
about all of the other state and | oca

gover nment - funded services that nake a difference

in our lives, especially transportation that's
publically funded?

How is--how is this all going to shake out
for all the |ocal government services and all of
the right to get into a school, or the right to get
around on public transportation, and all the other
services?

MR. BURNIM You know, |I'Il be the first to
answer your question. No one really knows how it
wi Il shake out. That's what we'll |earn when we
read the decision of the Court in Tennessee v.

Lane.

You can sort of look at this case is it's
about damages versus injunctive relief. But
anot her way to | ook at the case--and | think it
goes to your question does Congress have the
authority to inpose these obligations on the

states, both in the area of fundanental rights and
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in all these other areas--while they may not be
fundanmental constitutionally, they vitally affect
peopl e's existence, like transportation.

I think what our problemwas is that
Congress used sort of two--two of its powers, and
when you |l ook at one, it seenms nore appropriate for
hol di ng up--or upholding Title Il's application to
fundamental rights.

When you sort of |ook--that's the
Fourteenth Amendnment power, which is why there was
so much di scussion today of the Fourteenth
Amendrent and fundanental rights--when you | ook at
the other applications of Title Il to areas of non-
fundamental rights, what Garrett set up is a
situation where it seened difficult to persuade the
Court that the Fourteenth Amendnment gave power--gave
Congress the power to regul ate those areas of
state activity.

But then, as Tom suggested, you've got the
Commerce Clause. So | think sone of what we're
hoping will happen here, especially if Tom s right,

is that all of Title Il will end up being good and
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effective legislation that as a result of the
decision in Lane, if it upholds the application of--if Title
Il is good Fourteenth Anendnent law as to
fundamental rights, we got all the fundanenta
rights covered, access to the courthouse, access to
the voting process.

To those other areas like transportation,
which is--clearly can be regul ated w thin Congress'
commerce power, but also the ice hockey rinks and
the voting--you know, the fishing |licenses and sort
of right down the line, all of that will be good--good
| egi sl ati on because it's within Congress
conmer ce power.

For some of us--1 nmean, part of the
struggle, as we were tal king about, is do you offer
the statute up--do you ask the Court, vote the
statute up or down in its entirety, or to kind of
parse it in some way?

There's pros and cons, as people have
di scussed. But one of the things we're hoping is
that if the Court does parse it, you get in all in

t he end.



MS. MAYERSON: | think it would be
difficult for the disability community to see any
win that has to do with fundanental rights as a
real win and not a huge |oss. Because even though
all these things are true froma |egal perspective,
there is sonme real deep synmbolism in the
Fourteenth Amendnment and the Equal Protection
Cl ause.

There is some kind of blowto the status
of people with disabilities and what the novenent
is based on to have it kind of parsed out in this
very legalistic way.

So where it mght have been the best we
can do, | don't think that the disability comunity
and nmovement coul d ever consider a real win, win

out of a parsing out kind of approach.

MR, WOLFSON: The right to be abroad in the

land | think is a wonderful point, because | think
actual ly--you know, the Americans with Disabilities
Act essentially declared the right to be abroad in
the | and.

| think it's a--you know, from ny
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perspective, it's a really good thing for the
citizens of the United States and an exercise of
sel f-governnment to kind of declare for thenselves
that there's--you know, that there is a right--that
there is a right which we are bound to protect.

The ki nd of disheartening thing--I nean,
in some way, it was, you know, nmybe optimstic,
and in other ways it's quite disheartening.

This is sort of, | think, exactly what
Justice Kennedy was kind of struggling with, which
is when he said is there a freedom of novenent?
think he was struggling with just--well, isn't
there sone--isn't there some right just to kind of
be where you--you know, to kind of nmove about, to
be where you want to be?

You know, obviously, there are tine, place
and manner regulations to that. | nmean, | don't
have a constitutional right to be in Patty's office
tomorrow at 11:30, | guess, if she doesn't invite
me there.

But this is--you know, we have a right to

travel, to live in any state, you know, where we
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want to live. This is sort of part of the kind of
basi c--you know, basic freedonms that | think
Ameri cans take for granted, and that Congress in
1990 realized should apply to people with
disabilities al so

The kind of--the depressing thing is, the
ki nd of node that we're in nowin this kind of
post-Boerne era is, well there's only a right to be
abroad in the land if the Suprenme Court has said
so, or if you're willing to convince the Suprene
Court there is.

Congress can't kind of meke that further
step. That's--so that's why I--again | said, you
know, where there's good news, there's al so bad
news at the sanme tine.

MR, HERMAN: | think our questionnaire has
one quick foll ow up.

MS. DORI'S RAY: Yeah, | wanted to ask the
other part that | forgot was, a | ot of people with
disabilities, when we were advocating for the
Americans with Disabilities Act, one of the things

we said was, we're paying tax dollars to states and
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yet, we can't use state services.

And so where does that fit into all of
this fromtoday? We--certainly we should have the
right to be abroad and to go into state governnent
and not have sonebody say you can't be here because
you | ook a certain way, but also, we pay our taxes
too and we live up to our civil obligations. What
about the governnment's obligations?

MS. M LLETT: Amen.

MS. DORI'S RAY: But could that be argued in
the context of (M crophone off.).

MR. HENDERSON: | think--1 think--

MS. DORI'S RAY: Contracting.

MR, HENDERSON: | think voice was given to
that argument rather powerfully today. But | think
the problemis, as we have said before, what the
Court has done is put Congress in the position of
sayi ng, you can't do--you can't decl are anything
unl awful , vis-a-vis the states, that we haven't
al ready said violates the Constitution.

They have stripped Congress of the power

to give neaning and interpretation, and as someone
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said, to speak as a society, to say we think
everybody ought to have access, everybody ought to
be treated equally, everybody ought to be afforded
equal opportunity.

The Court is saying no, you can't do that.
In fact, the governnent can--is free to
di scrim nate on any nunber of bases, and we're not
going to let you outlaw that unless we decide that
it is unconstitutional

So in that respect, they have taken away
Congress' --our ability as the people through our
representatives to declare what the | aw shoul d be
and to hold our own state governnents accountabl e
to those standards. They've taken that away and
don't see any sign that at |east a nunber of them
woul d be persuaded to do anything differently.

Hopefully, there are one or two justices
in the middle of the court who, like in Hibbs, took
a different view and nmay be reconsideri ng what
t hey' ve started.

MS. M LLETT: | do think--if I could just

add on, | think this case forces the Court to



grapple with the doctrine in a way that it hasn't
had to in prior cases.

And so, nmaybe this is why | keep writing
these briefs. |'mnot giving up yet. But naybe--maybe it
will not turn out as pessimistically as is
feared at | east by sone.

One thing | think happened at the argunent
today that | hope really brings that hone to them
and that was, in the Garrett opinion, Justice
Kennedy and O Connor in concurrence said, |ike Paul
was saying, we think if there's really a problem
out there, there's going to be court cases finding
this problem and this sort of who has to act first
for this |egislation.

It happened today when the attorney from
Tennessee said, | ook, there's--governnent--Justice
Breyer pointed out, we have a long list of cases of
unconstitutional and--unconstitutional treatnent of
i ndividuals with disabilities, and he said, yes,
and there's none about the inability to get into
t he courthouse.

| sat there thinking, exactly. How can
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you hear cases about getting into the courthouse if
you can't get into the courthouse. That--that's
t he point.

| hope that that will force themto
grapple it. This is the perfect case for saying,
wait, how can we insist that the courts have found
this problemfirst?

And they sort of already started that with
Hi bbs, because as Paul nentioned, they couldn't do
that in the gender discrimnation area either
because governnent--Congress acted first, and, you
know, Title VIl was out there before there was a
| ong record--there was, you know, we all renenber
again fromour--there was Reid v. Reid, the one

rational basis with teeth for gender, before Title

VIl was extended to the states. It wasn't even--it
was a year later, | think, before--at |east a year
before there was internediate scrutiny applied by--1 nean,

plurality of the court.
This case, | think, will force themto
grappl e, you know, not just with the as-applied

versus facial, but fundanmental rights. And then if



you' ve got a fundanmental rights problem how-there's

prophyl axi s--how nuch prophyl axis can you
have, what is it--you know, what does it nean?

I think--1"'"ve always thought of this case
as this should be the quintessential section 5
| egi sl ati on because there's a real problem out
there. But it is one that sort of courts,
especially in this case, have real institutiona
limtations on their ability to both identify and
redress. We can't get into the courthouse, we
can't do a lot for you to redress you as a court,
your injury, as a court.

Because of those limtations, this should
be the area where Congress--this should be exactly
what the section 5 is designed for. Congress can
address the concern. There's difficult lines here.
There's difficult problems. And it's exactly what
we shoul d have a | egislative process to deal with.

I've been wrong before, but nmy hope is
t hat because they have to grapple this--new
doctrines here, that nmaybe things will cone out in

a positive manner.
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MR, HERMAN: |In closing, |'ve just been
handed a note that M. Brown, Bill Brown, who
argued the case for M. Lane today, is in the back
Where--let's give hima hand. Thank you, Bill.

Thank you to our panelists, and thank you
too for showi ng up tonight.

(Whereupon, at 7:51 p.m, the neeting was

adj our ned.)
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