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Questions Presented 

 

1.  Whether the Authorization for Use of Military F orce, Pub. L. 

No. 107-40, 115 Stat. 224(2001) (AUMF), authorizes,  and if so 

whether the Constitution allows, the seizure and in definite 

military detention of a person lawfully residing in  the United 

States, without criminal charge or trial, based on government 

assertions that the detainee conspired with al Qaed a to engage 

in terrorist activities? 

2.  Whether the process afforded by the district co urt to 

challenge a designation as an “enemy combatant” was  sufficient 

under the requirements of the Fifth Amendment? 
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Opinions Below 

 The opinion of the circuit court is reproduced in t he 

Record beginning at 5.  The holding of the district  court is 

summarized by the circuit court in the Record at 9.   The 

Declaration of John R. Murphy is included in the Re cord, at 47.   

Statement of Jurisdiction 

 This Court has jurisdiction pursuant to 28 U.S.C.A.  § 1254, 

granting a writ of certiorari.   

Relevant Constitutional Principles and Statues 

 U.S. Const. Amend V and Pub. L. No. 107-40, 115 Sta t. 224 

(2001)(AUMF) are both relevant and appear in the Re cord at 2.  

Also relevant is 18 U.S.C. 4001(a), providing “No c itizen shall 

be imprisoned or otherwise detained by the United S tates except 

pursuant to an Act of Congress.” 

Statement of the Case 

 Petitioner Burhan Uddin Ahmed, a citizen of Pakist an, 

lawfully entered the United States in September of 2001 to begin 

a veterinary medicine degree at Wilson University i n Wilson, 

East Dakota.  Record, at 7.  Ahmed was arrested in January of 

2002 as a material witness related to the 9/11 atta cks and 

detained in Wilson.  Id .  Ahmed was charged in November of 2002 
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with possession of counterfeit Social Security card s with intent 

to defraud, and a later charge was added for making  a false 

statement to the FBI.  Id .  Ahmed denied the allegations and a 

trial date was set for July, 2003.  In June of 2003 , the 

President issued an order that stated he had determ ined Ahmed 

was an enemy combatant with close ties to al Qaeda,  and he was 

transferred at that time to military custody.  Id.    

 Ahmed filed a habeas corpus petition following his  transfer 

to military custody, and asserts that his detention  is unlawful 

and the government must either release him or file criminal 

charges against him.  Id. , at 8.  Alternatively, Ahmed argues he 

must be given a hearing to challenge the factual ba sis for his 

enemy combatant designation.  Id .  The case was heard before a 

district court, and the court was provided with a h earsay 

affidavit, the Declaration of John R. Murphy (Murph y Dec.), who 

is the Director of the Joint Task Force for Combati ng Terrorism, 

describing Ahmed's involvement with Al-Qaeda.  Id .  The 

affidavit reports evidence of attendance at an al Q aeda-run 

terrorist training camp, and financial backing from  the 

financial facilitator of the 9/11 attacks, among ot her details.  

Id .  The district court decided that the government w as 

permitted to detain Ahmed and appointed a magistrat e judge to 

determine what process Ahmed should be afforded to challenge the 
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factual basis of his detention.  Id .  The judge determined that 

the government must provide Ahmed with notice of th e factual 

basis of his detention, and that if the government could provide 

credible evidence then the burden of proof would sh ift to Ahmed 

to provide more persuasive evidence refuting his de signation as 

an enemy combatant.  Id.,  at 9.  Ahmed was given 60 days to 

provide this rebuttal evidence.  He responded by de nying the 

allegations but never producing a single piece of e vidence, 

claiming that the process afforded him was unconsti tutional.  

Id .  As he did not present any evidence to counter th e 

government's affidavit, the magistrate judge ruled that Ahmed's 

petition should be denied.  Id.,  at 10.  

 After an initial unsuccessful appeal, Ahmed reques ted a 

rehearing, and the court agreed to rehear his appea l en banc.  

Id.  Upon rehearing, the court ruled that the power for  the 

government to detain Ahmed as an enemy combatant wa s authorized 

by the AUMF.  Id. , at 28.  However, the court also ruled that 

Ahmed was not awarded sufficient process by the dis trict court 

to challenge his designation as an enemy combatant.   Id .  The 

district court's ruling on that matter was therefor e reversed 

and remanded for further proceedings.  Ahmed appeal s the 

decision of the circuit court on the matter of the legality of 

his detention.  
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Summary of Argument 

I.  The President's authority to detain enemy comba tants in its 

current struggle against the perpetrators of the at tacks of 9/11 

was given by Congress through the AUMF.  The Execut ive may not 

detain citizens unless pursuant to an Act of Congre ss, and this 

Court has previously held that the AUMF provides su ch 

authorization.  The inclusion of an al Qaeda "sleep er agent" in 

the realm of those authorized to be detained is a l ogical and 

necessary conclusion. Restricting the availability of detention 

in the narrow way argued by Ahmed would run counter -intuitive to 

the purpose of the AUMF by restricting domestic al Qaeda 

operatives from detainment.  The circuit court prop erly upheld 

the constitutionality of Ahmed's detention, as he i s within the 

definition of "enemy combatant" as the term has bee n defined in 

recent judicial decisions.  

II.  The circuit court erroneously concluded that A hmed was 

afforded more judicial process than afforded by the  district 

court.  The process afforded Ahmed is consistent wi th the 

process afforded to the petitioner in Hamdi .  The two cases 

present substantially similar policy concerns. This  Court has 

held that alternative habeas corpus procedures may be 

constitutional, provided that they offer certain pr otections.  

These protections are found in Ahmed's case.  That he chose not 
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to make use of the process afforded him should prec lude Ahmed 

from seeking review in a federal court. 

ARGUMENT 

I. The Twelfth Circuit Court of Appeals correctly h eld that the 

President was authorized to detain Ahmed as an enem y combatant. 

A. Congress authorized Ahmed’s detention under the AUMF. 

In the aftermath of the terrorist attacks of Septem ber 11, 

2001 which took nearly 3000 American lives, Congres s enacted the 

AUMF authorizing the President “to use all necessar y and 

appropriate force against those nations, organizati ons, or 

persons he determines planned, authorized, committe d, or aided 

the terrorist attacks that occurred on September 11 , 2001.” Pub. 

L. No. 107-40, 115 Stat. 224 (2001)(AUMF).  The enu merated 

purpose of such authorization was “to prevent any f uture acts of 

international terrorism against the United States b y such 

nations, organizations or persons”. Id.   

Various courts have grappled with the extent of aut hority 

granted by the AUMF.  In Hamdi v. Rumsfeld , a plurality of the 

Court found that the AUMF granted the President pow er to detain 

“enemy combatants,” and the Court further explains that the 

“necessary and appropriate force” includes “detenti on of 

individuals falling into the limited category we ar e 
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considering, for the duration of the particular con flict in 

which they were captured.” 542 U.S. 507, 518 (2005) .  This has 

traditionally been accepted under the law of war as  incident to 

any armed conflict as related by the Hamdi court:  “[t]he capture 

and detention of lawful combatants and the capture,  detention, 

and trial of unlawful combatants, by universal agre ement and 

practice, are important incident[s] of war. Id (internal 

quotation marks omitted).    

In Hamdi,  the petitioner was an American citizen captured 

on the battlefield of Afghanistan wielding an assau lt rifle 

against American troops.  Id., at 510.  The concurring opinion 

of this circuit court and Ahmed's argument erroneou sly interpret 

the Hamdi  plurality’s authorization of detention in the “nar row 

circumstances considered” in Hamdi's factual scenar io as an 

exhaustive record of circumstances in which Congres s authorized 

detention.   

Writing for the concurrence, Judge Gray uses the li miting 

language of Hamdi  to exclude Ahmed from the reach of the AUMF 

because he was not captured bearing arms against Am erican troops 

in a foreign land, but in his home on American soil .  Record at 

32-33.  However, the Hamdi  plurality declines to conclusively 

define “enemy combatant” for the purposes of decidi ng the AUMF’s 

reach.  Specifically, the court states that the “pe rmissible 
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bounds of the category will be defined by the lower  courts as 

subsequent cases are presented to them.” Hamdi, 542 U.S. at 522 

n.1.  Lower court rulings are discussed below.   

Applying the restrictive view in Judge Gray's opini on would 

contradict the express intent of Congress in enacti ng the AUMF.  

The resolution states that its purpose is to “preve nt and deter 

acts of international terrorism against the United States.”  AUMF 

Preamble.  The resolution specifically references t he 9/11 

attacks and was clearly enacted in response to such  attacks.  

Utilizing the concurrence’s interpretation would pr ohibit the 

detention of the 9/11 attackers themselves as they were residing 

within the United States legally at the time they c arried out 

their plans and were not engaged in an armed confli ct against 

the United States.  The 9/11 Commission report: Final Report of 

the National Commission on Terrorist Attacks upon t he United 

States  at 214 (W.W. Norton & Co., Inc.).   Congress clear ly 

intended for the AUMF to authorize “necessary and a ppropriate 

force” against those responsible for the 9/11 attac ks and by 

extension people similarly situated.  Congress coul d not have 

intended to limit authorization to those associated  persons 

captured only on foreign battlefields as this would  severely 

hamper the ability of the Executive to prevent and deter “acts 
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of treacherous violence” similar to those that occu rred on 

September 11, 2001.  

In Padilla v. Hanft, the Fourth Circuit Court of Appeals 

also concluded that Joes Padilla was an enemy comba tant whose 

status as an American citizen did not preclude dete ntion.  423 

F.3d 386 (2005).  Padilla was captured on American soil, but had 

in the past been “armed and present in a combat zon e during 

armed conflict.” Id., at 390 (internal quotation marks omitted).  

The court further notes that detention in that case  was 

permissible “to prevent a combatant’s return to the  battlefield” 

Id., at 391 (internal quotation marks omitted).  Ahmed w ill 

likely argue, and Judge Gray actually wrote in his concurring 

opinion, that Ahmed is not a threat to return to a battlefield 

because he was never captured on a field of battle in the first 

place.  Record, at 34.  This argument would defeat the purpose 

of the AUMF and substantially prevent the governmen t from taking 

action to thwart attacks similar to those of 9/11.  In the 

current military struggle against al Qaeda, the ter m 

“battlefield” should essentially been expanded to i nclude any 

location where al Qaeda threatens to strike America n interests.  

Although the majority of armed hostilities today ta ke place 

against the Taliban and al Qaeda in Afghanistan, th e threat of 

an attack on the homeland is at the heart of the AU MF.      
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The concurrence also attempts to distinguish the tw o main 

AUMF cases by examining their reliance on Ex parte Quirin, 317 

U.S. 1 (1942).  In Quirin, the Supreme Court held that an 

American citizen and other Nazi members were enemy combatants 

because they “associate[d] themselves with the mili tary arm of 

the enemy government, and with its aid, guidance an d direction 

enter this country bent on hostile acts, are enemy [combatants] 

within the meaning of . . . the law of war.” Id., at 37-38.  

Judge Gray erroneously interprets Hamdi and Padilla in arguing 

that the association with the military arm of a gov ernment as 

held in Quirin .  Record at 34.  In fact, in addition to his 

association with the Taliban, the Padilla court  describes the 

petitioner’s affiliation with a hostile force as an  ”association 

with al Qaeda  in Afghanistan and Pakistan”  Padilla, 423 F.3d  at 

391 (emphasis added).  In Hamdi, the discussion of the “military 

arm” is offered as a sufficient, but not necessary,  factor in 

determining the petitioner’s status.  Hamdi, 542 U.S. at 519.  

Also, al Qaeda may itself be considered its own mil itary arm.  

President Obama, as recently as May of 2009, has st ated that "al 

Qaeda terrorists and their affiliates are at war wi th the United 

States, and those we capture -- like other prisoner s of war -- 

must be prevented from attacking us again." Transcript of 

President Obama's national security address . 5 (May 20, 2009), 
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http://www.cnn.com/2009/POLITICS/05/21/obama.transc ript2/ 

index.html.  

If Congress had intended that only those associated  with 

the military arm of a government were eligible for detention 

under the AUMF, then al Qaeda, the principle organi zation for 

the 9/11 attacks, would not fall under the grant of  power of the 

AUMF.  However, the resolution specifies that beyon d “nations”, 

“organizations” and “persons” that took part in the  attacks were 

within the grasp of the Presidential authority conf erred. AUMF.  

Also, the Hamdi plurality stated that “individuals who fought 

against the United States in Afghanistan as part of  the Taliban, 

an organization known to have supported the al Qaed a terrorist 

network responsible for those attacks, are individu als Congress 

sought to target in passing the AUMF.” 542 U.S.  at 518.  This 

statement implies that al Qaeda members are certain ly within the 

scope of the congressional authorization, and it is  actually the 

Taliban’s status that is less clear.   

More recently, as described in Hamdi , lower courts “have 

begun to examine the permissible bounds of the gove rnment’s 

authority to detain those being held at Guantanamo. ” Hamlily v. 

Obama, 616 F.Supp.2d 63, 67 (D.D.C. 2009)(internal quotati on 

marks omitted).  Although not binding on this Court , the more 

recent opinions are instructive in accordance with the wishes of 
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the Hamdi plurality.  In Hamlily, the court interpreted the AUMF 

as authorizing detention based solely on whether th e individual 

was “part of” either the Taliban or al Qaeda. Id.,  at 69.  The 

court further explained that it “will not attempt t o set forth 

an exhaustive list because such determination must be made on an 

individualized basis. Id., at 75.  The same court has held that 

“[m]ere sympathy for or association with an enemy o rganization 

does not render an individual a member.” Gherebi v. Obama, 609 

F.Supp 2d 43, 68 (2009).  The Gherebi court further specified 

that the “key question is whether an individual rec eives and 

executes orders from the enemy force’s combat appar atus, not 

whether he is an al Qaeda fighter.” Id., at 69.   

In the present case it is clear that Ahmed was a pa rt of al 

Qaeda under this definition.  Before entering the U nited States 

he had trained with al Qaeda and met with top membe rs of the 

organization.  He also volunteered to be martyred o r to do 

whatever else was asked of him.  Murphy Declaration .  This 

certainly constitutes receiving orders from the org anization’s 

combat apparatus.  Further reception and executing of orders can 

be inferred from the facts that Ahmed moved to the United 

States, studied chemicals as weapons of mass destru ction, 

obtained false Social Security numbers, and maintai ned contact 

with a high-ranking al Qaeda officer. Id. 
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The argument has also been made that the case at ha nd is 

similar to Ex parte Milligan, 71 U.S. 2 (1866).  In that case 

the court found that a man captured while assisting  Confederate 

forces was not a prisoner of war and therefore not subject to 

military trial. Id., at 118.  The concurrence quotes the Hamdi  

plurality’s description of Milligan  in postulating that “[h]ad 

Milligan been captured while he was assisting the C onfederate 

soldiers by carrying a rifle against Union troops o n a 

Confederate battlefield, the holding of the Court m ight well 

have been different.” Hamdi, 542 U.S.  at 522.  However, the 

concurrence fails to recognize that the Hamdi plurality 

continues by saying that the Quirin Court “dismissed the 

language of Milligan that the petitioners had sugge sted 

prevented them from being subject to military proce ss” and that 

Quirin “postdates and clarifies Milligan, providing us wit h the 

most apposite precedent that we have on the questio n of whether 

citizens may be detained in such circumstances” Id., at 522-523.  

Also, as the circuit court pointed out in its major ity decision, 

there "is a critical difference" between Milligan  and the 

present case, in that Congress never authorized use  of force 

against the organization involved in Milligan .  Record, at 17; 

referencing Milligan , 71 U.S. at 6. As discussed above, Congress 

has authorized used of force against al Qaeda throu gh the AUMF.  

Finally, Milligan can be distinguished by the fact that the 
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"petitioners were never enlisted, commissioned, or mustered into 

the service of the Confederacy; nor had they been w ithin the 

rebel lines, or within any theatre of active milita ry 

operations; nor had they been in any way recognized by the rebel 

authorities as in their service ." Id ., at 39 (emphasis added).  

Ahmed's case presents a much different scenario, as  he came to 

the United States at the behest of al Qaeda, with t heir funding, 

and clearly recognized by al Qaeda to be in their s ervice. 

Judge Gray, and likely Ahmed as well, also claims t hat the 

AUMF does not authorize indefinite detention of ali ens because a 

more specific authorization is found in the Uniting  and 

Strengthening America by Providing Appropriate Tool s Required to 

Intercept and Obstruct Terrorism Act of 2001, Pub. L 107-56, 8 

U.S.C. 1226(a) (Patriot Act).  This interpretation is flawed.  

Although the Patriot Act authorizes detention, it i s in relation 

to a separate group of people than the AUMF.  The A UMF 

specifically authorizes detention of enemy combatan ts: those 

responsible or associated with the 9/11 attacks for  the duration 

of the armed conflict with those people. AUMF.  The  Patriot Act 

grants the Attorney General power to detain those s uspected of 

terrorist activity, espionage, or “any other activi ty that 

endangers the national security.” 8 U.S.C. 1226(a)( 3)(B).  Since 

those sought to be covered by the Patriot Act’s ter rorist 
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detention provisions need not be part of an organiz ation 

associated with the 9/11 attacks, they are not clas sified as 

enemy combatants and are a wholly separate group of  potential 

terrorists from those specified in the AUMF.  There fore, it is 

clear that the Patriot Act does not prohibit the de tention 

deemed to be “necessary and appropriate force” unde r the AUMF.   

Ahmed was captured on American soil without bearing  arms 

against the United States.  However, because he is part of al 

Qaeda the AUMF authorizes his detention as an enemy  combatant. 

B. The Constitution authorizes Ahmed’s detention.   

It is undisputed that the Constitution guarantees t hat no 

“person” shall “be deprived of life, liberty, or pr operty 

without due process of law.”  U.S. Const. Amend V.  Further, the 

Supreme Court has consistently held that certain pr otections 

afforded by the Constitution extend to foreign nati onals who 

legally reside within the United States and its ter ritories.  

See e.g. Johnson v. Eisentrager 339 U.S. 763, 771 (1950) (“Mere 

lawful presence in the country creates an implied a ssurance of 

safe conduct and gives [an alien] certain rights").   As pointed 

out by Judge Watts in writing for the Court of Appe als 

plurality, it is only in narrowly defined exception s that this 

Constitutional right is abridged.  Record at 11.  D etention of 

enemy combatants at the behest of Congress during m ilitary 
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hostilities is one of these exceptions.  Hamdi, 542 U.S. at 517.  

In accordance with the separation of powers under t he 

Constitution the legislature statutorily memorializ ed its check 

on the Executive's detention of citizens with the N on-Detention 

Act, 18 U.S.C 4001(a).  It simply states that “[n]o  citizen 

shall be imprisoned or otherwise detained by the Un ited States 

except pursuant to an Act of Congress.”   In Hamdi, the plurality 

ruled "the AUMF is explicit congressional authoriza tion for the 

detention of individuals in the narrow category we describe . . 

. and that the AUMF satisfied §4001(a)’s requiremen t that a 

detention be pursuant to an Act of Congress.” Id. (internal 

quotation marks omitted).  As discussed above, the Court’s 

qualification that the detention be in the “narrow category we 

describe” does not bear on the facts of this case.   

Even if Ahmed is afforded the full Constitutional 

protections of an American citizen because he is a foreign 

national within American territory, his detention i s still 

permitted by the Constitution because it is authori zed by an Act 

of Congress by way of the AUMF. 
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II. The circuit court erred in its decision that Ah med did not 

receive the due process afforded him by the Constit ution.   

 Ahmed initially appealed the district court's decis ion on 

the grounds that having to "prove his own innocence " was 

inherently unconstitutional.  Record, at 9.  As men tioned in 

part I-B, above, as a foreign national detained on American 

soil, Ahmed is afforded the protection of the Due P rocess 

Clause.  However, the district court correctly appl ied the 

framework this Court established for reviewing habe as petitions 

by domestically-held enemy combatant detainees in Hamdi v. 

Rumsfeld .  542 U.S. at 533.  This framework affords Ahmed a ll 

the process he is legally due.  The same policy-bal ancing 

concerns exist here as did in Hamdi , the district court 

specifically allowed for the possibility of a tradi tional 

adversarial hearing, and the major concerns of this  Court 

regarding the adequacy of process afforded enemy co mbatant 

detainees are not at issue.   

A.  The factual scenario presented in Ahmed’s case presents 

substantially similar policy concerns as in Hamdi. 

 In its decision in Hamdi v. Rumsfeld , a plurality of this 

Court held that an enemy combatant is entitled to b e presented 

with a credible factual basis for detention, and if  such 

credible evidence is produced by the government, th e detainee 
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then has a burden to produce more persuasive eviden ce.  Id .  

Further, the Hamdi  court allowed that a hearsay summarization by 

a “knowledgeable affiant” may serve as sufficient n otice of the 

factual basis of the combatant’s detention to trigg er the 

shifting of the burden to the defendant. Id., at 534 .  The Court 

allowed this and a possible “presumption in favor o f the 

government’s evidence” in light of the concern that  “discovery 

into military operations would both intrude on the sensitive 

secrets of national defense and result in a futile search for 

evidence buried under the rubble of war.” Id. , at 533. 

 In the present case, the circuit court distinguish es the 

process due Ahmed from the process afforded Hamdi b ased on the 

circumstances of Ahmed’s capture.  Record, at 27.  The court 

takes great pains to highlight that Ahmed was not c aptured on a 

battlefield by military troops, but at his home by civilian 

forces. Id . However, the circumstances and competing interest s 

are more similar between this case and Hamdi  than the Court of 

Appeals recognized.  

Our nation is at war with Al Qaeda and the Taliban,  and it 

comes as no novel idea that this particular war is unlike others 

in our past.  The attacks of September 11, 2001 wer e set in 

motion inside the United States by persons affiliat ed with Al-

Qaeda who entered the U.S. legally. The 9/11 Commission report: 
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Final Report of the National Commission on Terroris t Attacks 

upon the United States  at 4, 214 (W.W. Norton & Co., Inc.).  As 

mentioned earlier, Congress passed the AUMF to gran t the 

President the power to, essentially, go to war with  those 

persons and organizations responsible for those att acks.  

Preventing similar attacks planned and perpetrated by persons 

residing in the United States would surely fall wit hin the scope 

of the President's authorized use of force.  As suc h, the same 

concerns voiced in Hamdi-- that full discovery would disrupt our 

ability to wage this war in foreign theaters-- are valid in the 

case of waging this war at home.  The factual decla ration 

submitted against Ahmed is based on intelligence ga thered by the 

FBI and the Department of Defense.  Murphy Dec.  Re quiring the 

government to immediately come forward with the spe cific sources 

of its information in every case where an enemy com batant is 

detained on home soil would present a significant i mpediment to 

future investigations by exposing precisely the “se nsitive 

secrets of national defense” sought to be protected  by the 

balancing test undertaken in Hamdi .  542 U.S. at 532.   

The petitioner will likely argue that the language in Hamdi  

refers plainly to “discovery into military operatio ns”, not 

operations by civilian agencies like police and the  FBI.  Id.  

However, the Murphy Declaration clearly states that  at least a 



19 

 

portion of its information comes from the Departmen t of Defense, 

a military wing of the government.  More crucially,  a policy 

that would only protect military intelligence perso nnel from 

burdensome discovery would yield counterproductive results.  

Disrupting home-grown al Qaeda plots often requires  undercover 

work on the part of intelligence agencies, and disc overy that 

would compromise the identities or methods of the a gents 

involved would hamper the agencies’ abilities to co nduct this 

work.  Eric Lichtblau, Trying to Thwart Possible Terrorists 

Quickly, F.B.I. Agents Are Often Playing Them , New York Times, 

30 May 2005.  To avoid the risk of exposing its ope ratives or 

other sources, the government would likely have to result to 

using its military intelligence personnel in invest igations into 

U.S.-based terrorist plots, distracting the militar y from waging 

its war abroad in exactly the way the Hamdi court attempted to 

prevent.   

Any meaningful factual review of the Murphy Declara tion 

would surely involve inquiry into the basis of the assertions 

that Ahmed trained with al Qaeda in the use of pois ons, had 

relationships with al Qaeda leaders, received fundi ng from them, 

and entered the United States under commission of a l Qaeda.  

Murphy Dec.  Investigation into these allegations w ould be 

essentially similar to investigation of the content  of the Mobbs 
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Declaration in Hamdi .  523 U.S. at 513 (“[Hamdi] affiliated with 

a Taliban military unit and received weapons traini ng").  As 

concluded in Hamdi , such investigation would hinder the 

military’s ability to gather future intelligence an d to continue 

to wage war against the Taliban and al Qaeda. 

The circuit court proclaims that the government mus t 

produce evidence that the Murphy declaration is the  most 

reliable form of evidence .  There is no holding in Hamdi  

decision which requires evidentiary proof that a he arsay 

declaration be the most reliable evidence available  before it 

may be admitted. Hamdi  only requires that the evidence offered 

by the government be credible and that it not upset  the balance 

of interests discussed at length by the Court, a ba lance which 

is similarly-poised here.  Id. , at 534.  

 The prevailing tactical military interest in detai ning an 

enemy combatant is prevention of his return to batt le.  Id.,  at 

518.  As part of differentiating this case from Hamdi , the 

circuit court sought to highlight that Hamdi was ca ptured in a 

theater of war, and so if released was very likely to return to 

that theater of war in opposition of Coalition forc es.  Report, 

at 22.  This threat is no greater with a soldier ca ptured on the 

front lines than with a "sleeper agent" captured wh ile preparing 

for a terrorist plot at home.  That Ahmed needed on ly a few 
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months in this country and access to a laptop compu ter in order 

to, allegedly, begin to plot a terrorist attack onl y underlines 

how simple it would be for a released enemy combata nt to launch 

another attack from within this country.  Even if r eleased and 

deported, there is no logical impediment to Ahmed s imply passing 

this knowledge and tactical planning on to another "sleeper 

agent". The burden of discovery on the government's  ability to 

thwart terrorist plots and the risk of the mistaken ly-released 

enemy combatant returning to do harm to the United States or its 

allies is substantially similar between this case a nd Hamdi .  

The process afforded Ahmed to challenge his detenti on should 

also be similar.   

B. The Hamdi framework and the District Court’s ruling provide 

for further process than has been offered to Ahmed to date, 

provided he can produce evidence to call the factua l basis for 

his detention into doubt.   

 The magistrate judge appointed by the district cour t 

determined, based on the Hamdi  decision, that if Ahmed could 

produce more persuasive evidence than the governmen t’s hearsay 

declaration then he was entitled to release or a fu ll 

adversarial hearing.  Report at 9.  This Court, in the 

plurality’s opinion in Hamdi , also recognized that the admission 

of a hearsay factual declaration would only be the first part of 
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the process afforded the detainee.  542 U.S. at 533 .  The 

Court’s opinion in Hamdi  references Mathews v. Eldridge  (upon 

which the balancing-test of Hamdi is based) saying that this 

type of process sufficiently addresses the “’risk o f an 

erroneous detention’…while eliminating certain proc edures that 

have questionable value in light of the burden on t he 

government”.  Id, at 2649, quoting Mathews v. Eldridge , 424 U.S. 

319 (1976). 

This balance between risk of wrongful detainment an d burden 

to the government is highlighted by the circuit cou rt’s decision 

on the matter, in which the court stated that the r isk of 

mistakenly identifying an enemy combatant is higher  under the 

circumstances in which Ahmed was detained than unde r the 

circumstances in which Hamdi was detained.  Record,  at 27.  If 

there were a substantially increased risk of errone ous detention 

by the government, the government would rightly be expected to 

undertake more burden in showing a factual basis fo r 

imprisonment.  The court, however, gives no basis f or the 

assertion that the risk of mistaken arrest is highe r in Ahmed’s 

situation than in Hamdi’s.  Hamdi was captured in a  theater of 

war by armed forces personnel based on his possessi on of a gun, 

and only after being detained was he investigated b y trained 

officers who determined his link to the Taliban.  Hamdi , 542 
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U.S. at 510.  The FBI and the Department of Defense , on the 

other hand, investigated Ahmed before  his transfer to military 

custody as an enemy combatant. Record, at 6.  If an ything, it 

would seem that there was a lesser chance of the go vernment 

mistakenly detaining Ahmed as an enemy combatant th an Hamdi at 

the time of his confinement.  

The district court’s appointed magistrate judge aff orded a 

guarantee of a full adversarial hearing should Ahme d be able to 

call his enemy combatant status into doubt through more 

persuasive evidence.  Record, at 9.  Given that the  government’s 

only evidence was a hearsay declaration, this evide ntiary 

requirement does not impose a great burden on Ahmed .  It is 

likely that any concrete, factual evidence explaini ng his 

research into chemical weapons or the source of his  academic 

funding, for example, would be extremely persuasive  by 

comparison to the declaration presented to Ahmed.  This 

guarantee of a full-blown adversarial trial should he be able to 

carry a low burden of proof is more process than af forded to 

other foreign nationals that have been detained by the United 

States on home soil in the past as enemy combatants .  Quirin , 

317 U.S. at 7 (requiring defendant Haupt be tried b y military 

tribunal).   
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The Murphy Declaration does not represent the entir ety of 

the process given to Ahmed.  It is, conversely, a “ gatekeeper” 

of sorts, a rebuttable statement used by the distri ct court in 

keeping with the Hamdi  framework to distinguish those cases that 

merit full discovery and habeas proceedings from th ose that do 

not.    

C.  The chief concerns voiced by this court in othe r post- Hamdi 

decisions regarding the due process for enemy comba tant 

detainees are not at issue in this case.   

  The vast majority of enemy combatant detainees have  been 

and currently are still being held at the United St ates Naval 

Station in Guantanamo Bay, Cuba, and after the Hamdi decision 

the Deputy Secretary of Defense established the Com batant Status 

Review Tribunals (CSRTs) to determine whether the d etainees were 

being lawfully held as enemy combatants.  Boumediene v. Bush , 

128 S.Ct. 2229, at 2241 (2008).  Congress subsequen tly enacted 

the Detainee Treatment Act of 2005 (DTA), 119 Stat.  2739, which 

limited the scope of habeas corpus review available  to an enemy 

combatant detained at Guantanamo.  Boumediene , 128 S.Ct at 2241 

and 2266. The circumstances of the Guantanamo detai nees' 

capture, in the vast majority, present a different factual 

scenario than the one faced by this Court in the in stant case, 

as Ahmed was not captured in a foreign theater of w ar and is not 
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being held outside the contiguous United States.  Boumediene is 

nonetheless probative, and  establishes that an adequate 

alternative can exist for a traditional habeas corp us process.  

Id. , at 2274.  Also, this Court found that, except in cases of 

undue delay, federal courts should refrain from hea ring a 

Guantanamo enemy combatant's habeas petition until after the 

government, through the CSRT process, has had a cha nce to review 

his status.  Id ., at 2276.  This deference to specially-designed 

review processes should be upheld in Ahmed's case a s well. 

1. The process afforded Ahmed by the district court  sufficiently 

addressed the problems this Court found with the CS RT/DTA 

process applicable to Guantanamo detainees.   

 Boumediene identified several major constitutional flaws in 

the DTA, and ruled that it did not afford the detai nees the 

proper process guaranteed by the Constitution.  The  chief 

concerns voiced by the Court were that there was no  opportunity 

for the accused to present extrinsic exculpatory ev idence, 

challenge their detention, and request an order of release.  

Id. , at 2275.  The CSRT process was largely based on a dmission 

of hearsay testimony, akin to the Murphy Declaratio n as it 

pertains to Ahmed.  Id .  At a CSRT, the detainee was not 

provided with an attorney or an advocate, and so wa s limited in 

his options to raise evidence in his defense or to cross-
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examine.  Id .  Crucially, should a detainee seek to challenge 

his status as determined by the CSRT, this Court fo und the DTA 

restricted the detainee from presenting any relevan t evidence 

outside of the CSRT record.  Id ., at 2272.  Also, the DTA never 

explicitly provided an available option for the gov ernment to 

release the detainee after review. Id . 

 In sum, though a Guantanamo detainee was afforded the 

"presentation of the factual basis for their detent ion" as 

required by the Hamdi  ruling, the detainee was not given a 

"meaningful opportunity" to rebut that factual basi s under the 

DTA as determined by this Court.  Id ., at 2266 and 2274; also 

Hamdi , 542 U.S.at 533.  By contrast, Ahmed was not only 

presented with the factual basis for his detention,  but never 

denied access to counsel, encouraged to provide ext rinsic 

exculpatory evidence, and had the availability of f ull release 

or complete adversarial trial upon introduction of such 

evidence, provided it was at least "more persuasive " than the 

hearsay Murphy Declaration.  Record, at 9.  Ahmed m ay argue that 

he cannot "meaningfully contest" the validity of hi s contention 

without having an opportunity to challenge the cred ibility of 

the information on which the charges against him ar e based.  

However, the Mobbs Declaration, on which Hamdi's de tention was 

based, was even less forthcoming about the details of the 
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charges against him than the Murphy Declaration is with regards 

to the charges against Ahmed.  This Court, nonethel ess, admitted 

the affidavit and decided that the opportunity for Hamdi to 

present his own factual account was sufficient oppo rtunity to 

"meaningfully contest" detention.  542 U.S. at 538.   The 

procedure ordered by the magistrate judge was exact ly the 

opportunity for Ahmed to challenge his detention th at this Court 

decided the Guantanamo inmates were not being affor ded by the 

DTA process.    

2. Ahmed should be required to participate in the r eview process 

ordered by the magistrate judge before a federal co urt considers 

a habeas corpus petition.   

 This Court ruled in Boumediene  that the detainees in 

question did not have to exhaust their review optio ns before 

appealing their detention, based on the extraordina ry delay that 

they had experienced in having their cases heard th us far.  128 

S.Ct. at 2275.  However, there is no evidence on re cord that any 

of these detainees were at fault for the almost six -year delay 

that they experienced in receiving due process.  Id .  By 

contrast, Ahmed was transferred to the military cus tody in June 

of 2003, and the Murphy Declaration was produced an d presented 

to the magistrate judge in his case within a year's  time.  

Record, at 7; Murphy Dec.  This is a far cry from t he delays 
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associated with the DTA and CSRT process in Guantan amo.  The 

Hamdi  framework provided a review process that was appli cable to 

domestically-detained enemy combatants.  Ahmed shou ld be 

required to adhere to this review process and prese nt his 

evidence before the magistrate judge in rebuttal of  the Murphy 

Declaration.  Any delay in receiving due process af ter the 

compilation of the Murphy Declaration has been the fault of 

Ahmed's failure to present evidence in his defense,  under the 

assertion that he is due a full habeas proceeding.   

 The option for federal courts to devise alternate 

procedures for assessing habeas petitions has been approved of 

by this Court repeatedly.  Bracy v. Gramley,  520 U.S. 899, 904 

(1997) (federal courts have the “power to ‘fashion appropriate 

modes of procedure,’ including discovery, to dispos e of habeas 

petitions ‘as law and justice require’ ”) (quoting Harris v. 

Nelson, 394 U.S. 286, 299-300 (1969)).  This Court in Boumediene  

expressed clearly that its decision was "not to be read to imply 

that a habeas court should intervene the moment an enemy 

combatant steps foot in a territory where the writ runs".  128 

S.Ct. at 2276.  Instead, the Court favored a presum ption in 

favor of a "sensible" review process unless an unre asonable 

delay or inconvenience would result.  Id.  The inst ant case 

simply does not provide a reason to circumvent the Hamdi 
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framework and proceed directly to an adversarial he aring before 

Ahmed offers sufficient evidence to rebut the Murph y 

Declaration. 

Conclusion 

 Ahmed is properly within the category of persons au thorized 

to be detained as "enemy combatants" under the AUMF  and the 

ruling of the circuit court should be upheld.  

 Because Ahmed's case presents substantially simila r 

interests to be weighed as in Hamdi , and because the process 

afforded Ahmed addresses this Court's chief concern s for the Due 

Process rights of enemy combatants in Boumediene , the judgment 

of the circuit court should be overturned and Ahmed 's petition 

denied.    

 


