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I. THE PRESIDENT HAS THE AUTHORITY TO DETAIN THE PETITIONER
INDEFINITELY AS AN EMNEMY COMBATANT FOR THE DURATION OF
ONGOING HOSTILITIES

A. The AUMF is a clear and affirmative grant of authority
of power to the President to detain individuals who
conducted the treacherous activities like those engaged in
by Ahmed.

1. The Petitioner should be subject to indefinite detention
because his actions place him directly under the holdings
of Quirin and Hamdi.

2. If Ahmed is allowed to avail himself of the criminal
process solely, the underlying rationales behind Quirin and
Hamdi will be thwarted.

3. The locus of capture of the combatant is irrelevant in
determining whether the President has the authority to
indefinitely detain that enemy combatant.

5. Ex Parte Milligan 1is factually distinguishable from the
actions Ahmed undertook while residing in the United States
and should not be relied upon as dispositive in the instant
case.

B. The President’s power to detain the Petitioner
indefinitely is at its zenith viewed through the framework
established by this Court in Youngstown.



1. The AUMF 1is a clear delegation of authority from
Congress to the President.

IT. THE PROCESS AFFORDED BY THE DISTRICT COURT TO CHALLENGE
A DESIGNATION AS AN “ENEMY COMBATANT” WAS SUFFICIENT UNDER
THE REQUIREMENTS OF THE FIFTH AMENDMENT.

A. The Hamdi framework expresses the minimum due process
afford to a habeas petitioner challenging his designation

as an enemy combatant.

1. The Hamdi burden shifting framework provides ample due
process protections.

2. Refusing to require Ahmed to produce more persuasive
evidence is inconsistent with Hamdi.

3. The location of Ahmed’s capture is not relevant to the
procedures due to a detainee.

Conclusion
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Jurisdictional Statement
Petitioners-Appellants Burhan Uddin Ahmed, (hereinafter, Ahmed)
invoked the Jjurisdiction of the district court by filing a
petition for a writ of habeas corpus pursuant to 28 U.S.C. 2241.
The district court, which had Jjurisdiction under 28 U.S.C. 1331
and 28 U.S.C. 2241, entered judgment dismissing Ahmed's
petition. Ahmed filed a timely notice of appeal. The appellate
court heard the case on petition for a writ of certiorari to the
United States Court of Appeals for the Twelfth Circuit. This
Court had subject matter jurisdiction pursuant to 28 U.S.C. 1291

and 28 U.S.C. 2253 (a).

Questions Presented

1. Whether the Authorization for Use of Military Force, Pub. L.
No. 107-40, 115 Stat. 224 (2001) (AUMF), authorizes, and if so
whether the Constitution allows, the seizure and indefinite
military detention of a person lawfully residing in the United
States, without criminal charge or trial, based on government
assertions that the detainee conspired with al Qaeda to engage
in terrorist activities?

2. Whether the process afforded by the district court to
challenge a designation as an “enemy combatant” was sufficient
under the requirements of the Fifth Amendment?
Statement of the Case
This case centers on important constitutional questions
regarding the Authority of the President to indefinitely detain

people who are suspected terrorists. This case involves the

Pakistani citizen, Buran Ahmed. Ahmed is accused of



participating in al Qadea training camps in Afghanistan. App. at
47. The specific tactics Ahemd was trained to use was poisons.
Id. During his training in the terrorist organization, Ahmed
developed a cultivated personal relationships with senior al
Qadea leadership to include Khalid Sheik  Muhammad, the
mastermind of the 9/11 attacks. Id. Ahmed’s association with al
Qaeda ran so deep that he even carried on a relationship with
Osama Bin Laden. Id.

Ahmed entered the United States on September 8™ 2001 with
his family. Id. He did this under the auspices of becoming a
veterinary student. Id. Ahmed was in failing status as a
veterinary student due to extensive absenteeism. Id. The FRI
conducted a detailed analysis of Ahmed’s computer. The forensic
examination revealed that Ahmed was conducting research on how
to use chemicals as weapons of mass destruction. App. at 48. The
FBI concluded that the highly technical nature of the
information found on the computer was more than what a person
with average curiosity would be searching for. Id. The computer
also had stored files which contained lectures from Osama Bin
Laden about the importance of martyrdom and the Taliban regime
in Afghanistan. Id.

Furthermore, the FBI found that calling cards attributed to
Ahmed were used to attempt to contact senior al Qadea officials

residing in the United Arab Emirates. Id.



Taking all of this information into account, the Director
of the Joint Task Force for Combating Terrorism, John Murphy,
issued a declaration indicating that Ahmed an enemy combatant in
the War on Terror. Ahmed was subsequently arrested and placed in
a detention facility where he could no longer pose a threat to

American lives.

Summary of the Argument

I. The President has the authority to detain the Petitioner
indefinitely as an enemy combatant as long as relevant
hostilities are ongoing. The President finds his authority to do
so under the AUMF. Furthermore, the precedent established by
this Court in Ex parte Quirin, 317 U.S. 1 (1942), as well as
Hamdi v. Rumsfeld, 542 U.S. 507 (2004) clearly indicates that
the President has the authority to detain enemy combatants
infinitely.

The President was also acting at his highest authority as
established Dby this Court in Youngstown Sheet and Tube V.
Sawyer, 343 U.S. 579 (1952) (Jackson, J., concurring) . The
President was acting pursuant to a wvalid grant of Congressional
Authority. This places him at his highest ebb of power.

ITI. The process afforded by the district court to challenge a

designation as an “enemy combatant” was sufficient under the



requirements of the Fifth Amendment. The district court
correctly followed the teachings of Hamdi. The Hamdi framework
expresses the minimum due process afford to a habeas petitioner
challenging his designation as an enemy combatant. Hamdi
provides that 1if a detainee, who 1is normally afforded the
Constitutional protections of the Due Process Clause, challenges
his classification as an enemy combatant, the minimum standard
requires that he must receive notice of the factual basis for
his classification. Once notified the detainee, regardless of
the location of his capture, must present more pervasive
evidence to rebut the government’s assertions. The detainee must
be given a fair opportunity to rebut the Government’s factual
assertions Dbefore a neutral decisionmaker. The failure of a
detainee to carry his burden results in judgment in favor of the

government.

ARGUMENT

I. THE PRESIDENT HAS THE AUTHORITY TO DETAIN THE PETITIONER
INDEFINITELY AS AN EMNEMY COMBATANT FOR THE DURATION OF
ONGOING HOSTILITIES

As the Twelfth Circuit correctly found below, the President

is within his authority to detain the petitioner indefinitely

because of his status as an enemy combatant, during relevant



hostilities. This is a result of applicable case law established
by this Court in Ex parte Quirin, 317 U.S. 1 (1942), as well as
Hamdi v. Rumsfeld, 542 U.S. 507 (2004) . Additionally, the
President was acting at the zenith of his authority according to
the framework established by this Court in Youngstown Sheet and
Tube v. Sawyer, 343 U.S. 579 (1952) (Jackson, J., concurring). If
this Court finds that either of these standards is met, it must
come to the conclusion that the indefinite detention of Ahmed 1is
both authorized and necessary under the Authorization for Use of

Military Force, Pub. L. No. 107-40, 115 Stat. 224(2001) (AUMF) .

A. The AUMF is a clear and affirmative grant of authority
of power to the President to detain individuals who
conducted the treacherous activities like those engaged in
by Ahmed.

After the attacks of September Eleventh, Congress
recognized the need to empower the President to engage those
responsible for the attacks quickly and efficiently. This
resulted in the AUMF, which grants the President wide latitude
to conduct the war on terror. The Petitioner entered this
country to <carry out acts of violence against the American
public. He did so while the United States is engaged in a global

war to eradicate the terrorist forces who are responsible for

the attacks of September 11",



1. The Petitioner should be subject to indefinite detention
because his actions place him directly under the holdings
of Quirin and Hamdi.

Ahmed’s actions, both domestically and internationally, are
analogous to the conduct of the German soldiers in Quirin. The
petitioner should Dbe subject to indefinite detention in
precisely the same manner the detainees in Quirin were. Quirin
has long served as the binding authority which allows the
President to classify persons as enemy combatants who enter the
United States with the intent to conduct ©para-military
operations during a time of ongoing conflict. In addition to
allowing the President to make such a classification, Quirin
also stands for the proposition that the President can detain
enemy combatants indefinitely during ongoing hostilities. This
Court affirmed that rule again in Hamdi v. Rumsfeld.

The actions taken Dby the conspirators in Quirin are
directly analogous to those taken by the petitioner. Quirin
involved the actions of soldiers of the German Third Reich who
conducted extensive training in covert operations 1in Germany
with the intent to enter the United States, blend in with their
social surroundings, and engage in conduct to destroy American
wartime factories. Quirin, 317 U.S. at 20-21. The Court placed

significant weight on the ability of the military command to not



only adopt procedures to repel and defeat the enemy, but also to
seize those combatants. Quirin, 317 U.S. at 26.
The Court went on to say that Y“capture and detention of

lawful combatants . . . are important incidents of war.” Quirin,

317 U.S. at 28.
Entry upon our territory in time of war by
enemy belligerents, including those acting
under the direction of armed forces of the
enemy, for the purpose of destroying
property used in or wuseful 1in prosecuting

the war, is a hostile warlike act.

Id.
This emphatic statement by the Court should render no doubt

as to how Ahmed should be viewed vis-a-vis the War on Terror.
Ahmed entered this country after receiving extensive training in
al Qaeda operations camps. The nature of the camps alone should
indicate that Ahmed’s intention was to engage in warlike conduct
against Americans. This is bolstered by the fact he specifically
received chemicals training in how to <create and 1introduce
poisonous substances into the American population.

The actions taken by Ahmed should be considered more
treacherous than those undertaken by the German soldiers in
Quirin. The German soldiers entered the country in order to
disrupt the American war effort through destruction of
mechanical factories and other manufacturing hubs. This shows

that their primary goal was not the destruction of American



life, Dbut rather to destroy the mechanisms that provided
equipment to the war effort.

Ahmed’s reasons for entering al Qaeda training camps and
his purpose for domestic relocation are much more malevolent. He
was here to kill Americans. As mentioned earlier, he received
training 1in how to create and deploy poisonous devices into
American 1life. Ahmed posed a much greater danger to American
life than did the German infiltrators in Quirin. This fact alone
should compel the Court to acknowledge the authority of the
President to detain individuals indefinitely who pose such a
threat to American life.

2. If Ahmed is allowed to avail himself of the criminal

process solely, the underlying rationales behind Quirin and
Hamdi will be thwarted.

The petitioner would also have this Court believe that the
availability of a criminal ©process renders his indefinite
detention unnecessary. This argument is flawed for several
reasons. As the Fourth Circuit accurately noted 1in Padilla v.
Hanft, 423 F.3d 386(4th Cir. 2005), the motivation behind
indefinite detention during relevant hostilities is not a penal
one. It 1is to protect American lives by prohibiting the
combatant from returning to the battlefield. Padilla, 423 F. 3d
at 392 (quoting this Court’s decision in both Hamdi and Quirin).

This overriding goal, as expressed in both Quirin and Hamdi,



would be thwarted by allowing the Petitioner to avail himself of
only the criminal process.

Also, the criminal process could afford the Detainee the
opportunity to circumvent intelligence gathering operations that
occur while he 1is detained as an enemy combatant. This would
thwart the President’s ability to gather intelligence thereby
increasing the chances of further attacks by al Qaeda against
U.S. interests, in direct contravention of the AUMF.

The prevailing policy established by this Court in allowing
indefinite detentions of enemy combatants 1is safeguarding
American interests by preventing enemy combatants from returning
to the Dbattlefield. Simply allowing the enemy combatants the
opportunities of the criminal process would completely destroy
the policies of detaining the combatants.

This Court’s opinion 1in Hamdi v. Rumsfeld indicates that
people like Ahmed are precisely the persons Congress intended to
act against in granting the President his authority under the
AUMF. Using Quirin as 1its guiding light, the Court reaffirmed
that there are no penal functions to be served by indefinitely
detaining enemy combatants during ongoing hostilities. Hamdi,
542 U.S. at 519. Conversely, the goals to be achieved by
detainment are to prevent the return to the battlefield of these
enemy combatants. Id. This serves to protect Americans who are

actively engaged in the resolution of the armed conflict.

10



The indefinite length of the war on terror should not deter
this Court from recognizing the President’s authority to
indefinitely detain enemy combatants. Wars by their wvery nature
are indefinite in  length. This Court upheld indefinite
detentions of enemy combatants recognizing this reality in
Quirin. Certainly the War on Terror has taken on a different
approach than conventional military conflicts. Indeed, relevant
hostilities could be ongoing for an extended period of time.
However, this does not render unconventional wars as unending by
definition. For example, the war that the Irish Republican Army
waged against Great Britain has found a resolution. The colonial
wars 1in northern Africa against the French Empire found a
resolution; 1in time, so will the current conflict. 1In the
meantime, it is of paramount importance that those actively
pursuing to kill Americans in the War on Terror not be allowed
to return to the battlefield once captured.

This goal is further served in these cases by indefinitely
detaining people 1like the Petitioner, since Ahmed has brought
the front lines of the war on terror to American soil.
Furthermore, al Qaeda operatives 1like Ahmed do not make the
distinction between American soldiers in uniform, and American
citizens conducting their everyday lives 1like the wvictims on

September 11, This makes it even more imperative that the

11



President obtain and use the authority to detain such actors

indefinitely for the duration of hostilities.

3. The locus of capture of the combatant is irrelevant in
determining whether the President has the authority to
indefinitely detain that enemy combatant.

Ahmed’ s contention that  Hamdi is limited to enemy
combatants captured abroad is erroneous. Nowhere in the Court’s
opinion in Hamdi is there any decisive language indicating that
enemy combatant status should be determined by the physical
location of the terrorist. Such a distinction 1leaves the
President powerless to effectively detain and questions those
conducting terrorist activities domestically. Furthermore, it
places American civilians in harm’s way because it would allow
sleeper cells to operate domestically.

The Hamdi Court held the detention of an enemy combatant as
a fundamental incident of war. Hamdi, 542 U.S. at 519. The
express AUMF language of Y“any and all means necessary” also
clearly indicates that the President has the authority to engage
in conduct that was a fundamental incident of war. iven the
unique nature of the war on terror, Congress must have intended
for the President to detain and question all those who were
engaged 1in conduct similar to those who ©perpetrated the

September 11" attacks. That the AUMF was passed less than a week

12



after the attacks bolsters the idea that Congress was expressly
giving the President the authority to prevent the types of
attacks for which al Qaeda was infamous. Such are the types of
attacks senior al Qaeda offices trained and commissioned Ahmed
to engage in.

Hamdi should not be read as being expressly limited to only
pertaining to individuals captured in Afghanistan. The Fourth
Circuit has directly addressed the issue of whether Hamdi should
be viewed as applying to individuals who are captured
domestically in the case Padilla v. Hanft, 423 F.3d 386(4th
Cir. 2005). The Court emphatically stated that it should. The
Petitioner would have this Court erroneously believe that Hamdi
is limited to the specific facts presented in that case i.e.
applying to only those enemy combatants who engage in
hostilities in Afghanistan. This distinction has no support in
Hamdi, and unnecessarily blurs the reasoning this Court used in
Hamdi . The Fourth Circuit succinctly stated the T“narrow
question” that the Hamdi Court was evaluating:

When the plurality articulated the “narrow
question” before it, it referred simply to

A\Y

the permissibility of detaining an
individual who “e was ‘part of or
supporting forces hostile to the United
States or coalition partners' ” in

ANY

Afghanistan and who
conflict against the United States'
there.” Nowhere in its framing of the
“narrow question” presented did the
plurality even mention the locus of capture.

‘engaged in an armed

”

13



Padilla, 423 F.3d at 393.

The reasoning wused 1in Padilla 1s especially persuasive
given the analogous conduct of the petitioner in Padilla and
Ahmed. Both were trained in al Qaeda camps in the Middle East.
Both were sent to the United States to conduct acts of
terrorism. The only significant difference is that Padilla was
intercepted while entering the United States and Ahmed had been
allowed to enter the United States. Moreover, Ahmed poses the
same threat of returning to the battlefield as did the
petitioners in Padilla and Hamdi. This makes his detention

necessary and appropriate.

4., Ex Parte Milligan is factually distinguishable from the
actions Ahmed undertook while residing in the United States
and should not be relied upon as dispositive in the instant
case.

Ahmed would also argue that his case should be governed by
this Court’s ruling in Ex Parte Milligan, 71 U.S. (4 Wall.) 2,
18 L.Ed. 281 (1866). Again, his argument is ineffective because
the connections he would attempt to draw  between his
circumstances and that which occurred in Milligan are
superfluous. In Milligan, a United States citizen was arrested
and tried for attempting to aid the south during the Civil War.

His charges centered on his procuring and shipping of weapons,

14



which belonged to the United States, to the Confederate States
in the South. His reliance on this case will fall apart when the
Court examines Ahmed’s own conduct as compared to the conduct
that took place in Milligan. Ahmed took actions which were
directly aimed at subverting and destroying American lives
domestically. He trained to do this abroad and specifically
entered this country to carry out this mission. This 1is not
analogous to the situation in Milligan. The actions undertaken
in Milligan were not directly aimed at harming American forces,
rather their primary goal was to aid an enemy of United States
during a hostile struggle. He was detained not as an enemy
combatant, but rather as a citizen of the United States. This
fact was central to the holding in Milligan.

Had Milligan been captured while he was

assisting Confederate soldiers by carrying a

rifle against Union troops on a Confederate

battlefield, the holding of the Court might

well have been different. The Court's

repeated explanations that Milligan was not

a prisoner of war suggests that had these

different circumstances been present he

could have Dbeen detained under military

authority for the duration of the conflict
Hamdi, 542 U.S. at 522.

That Ahmed was not a citizen of the United States, and that

he was directly taking steps to harm American interests

domestically, ©places Ahmed centrally under the holdings of

Quirin and Hamdi.
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5. International law does not preclude the President from
indefinitely detaining enemy combatants during ongoing
hostilities.

The Petitioner will also argue that the International Law
of War will preclude his being treated as an enemy combatant.
This issue was also addressed in Hamdi and Padilla, and once
again, the petitioner is left without a leg to stand on. This
Court 1in Hamdi made an express declaration that the current
conflict has revealed itself in wunconventional means, which
leads to unconventional methods of defining how this conflict
relates to the law of war. Furthermore, the idea that persons
entering the United States for the purposes of conducting war-
like operations should be treated as enemy combatants is not a
novel one.

NIt is that each petitioner, in
circumstances which gave him the status of
an enemy belligerent, passed our military
and naval lines and defenses or went behind
those 1lines, 1in <civilian dress and with
hostile purpose. The offense was complete
when with that purpose they entered-or,
having so entered, they remained upon-our
territory in time of war without uniform or
other appropriate means of identification.”
Quirin, 317 U.S. at 38.
This passage 1s the recognition by this Court that the

treacherous nature of those who attempt to divest themselves of

traditional military uniforms in the attempt to kill Americans

16



will none the less be treated as enemy combatants under
traditional norms of the law of war.

The actions taken by the petitioner, both in his combative
training abroad, and his surreptitious lifestyle while staying
in the United Stated, bring him directly under the holdings
established by this Court in Quirin and Hamdi. Furthermore, the
well established principles of the Law of War clearly allow for
the Commander in Chief to take the requisite and necessary steps
to protect American Soldiers abroad by detaining individuals
indefinitely. It also affords the President the same opportunity
to protect American citizens’ lives when those enemy combatants
are present within the United States to conduct war-like

activities.

B. The President’s power to detain the Petitioner

indefinitely is at its zenith viewed through the framework

established by this Court in Youngstown.

In the seminal <case passed down by this Court in
Youngstown, Justice Jackson’s concurring opinion clearly

established how the separation of powers issue was to Dbe

addressed as it relates to presidential authority.

17



“When the President acts pursuant to an
express or implied authorization of
Congress, his authority is at 1its maximum,
for it includes all that he possesses in his
own right plus all that Congress can
delegate. In these circumstances, and in
these only, may he be said (for what it may
be worth), to personify the federal
sovereignty. If his act is held
unconstitutional under these circumstances,
it usually means that the Federal Government
as an undivided whole lacks power.”

Youngstown, 343 U.S. at 636-7.

This passage clearly indicates that if it can be shown that
the AUMF was either an express or implied authorization from
Congress to detain 1individuals 1indefinitely during ongoing
hostilities, then the President would be acting at the zenith of
his power, which is to say that he would practically personify
the federal sovereignty. The AUMF can be seen as both an express

and implied authorization of such authority.

1. The AUMF is a clear delegation of authority from
Congress to the President.

Initially, the provisions of AUMF are a clear delegation of
authority to the President. The President is authorized to use
all “necessary and appropriate force” to prevent future attacks
of the kind committed on September 11" against the United
States. It authorizes the President to use his sole discretion

to determine the identification of those individuals.

18



Furthermore, it 1is an authorization to take these steps in
prevention of further attacks. When Congress passed the AUMF a
week after September 11", they had definite plans on whom they
were going after. Al Qaeda had already taken responsibility for
the attacks. The Military was in hot pursuit of Bin Laden, and
Congress plainly knew that his terrorist organization, the al
Qaeda network, was to be pursued and eliminated. The petitioner
is precisely the person Congress had in mind when passing this
piece of legislation. His conduct was substantially similar to
that of the September 11™ hijackers. They were trained abroad by
al Qaeda, they infiltrated the United States under the auspices
of conducting benign activities domestically, and they
communicated and received funding with al Qaeda while here. It
is hard to imagine who Congress had in mind for the AUMF if not
people exactly like Ahmed.

These factors indicate that the President is clearly acting
with his highest authority when he made the determination that
Ahmed was an enemy combatant and confined him indefinitely for
the duration of the ongoing conflict.

The petitioner will argue that the AUMF is not a clear
grant of authority and thus is not the express delegation of
power to the President. This argument fails because the nature
of the ongoing conflict makes 1t necessary for Congress to

define broadly what powers it is delegating to the President. A

19



broad grant of power does not inherently carry with it a wvague
declaration of what that power is; the AUMF is a clear example
of a broad delegation of power with a specific purpose behind
it. The language of “all necessary and appropriate force” is
indeed a broad delegation, but it 1s refined into a specific
declaration by the motives and the purpose which are inherent in
the document. The “appropriate force” must be in congruence with

curtailing September 11"

style attacks. It must be directed at
those individuals who are adamant on conducting operations,
whether domestically or abroad, which will result in mass
casualties. The broad declaration of power and the temperance it
receives with the motivation behind the AUMF clearly and
specifically defines what the Presidential powers are. This
clearly brings it within the category in Youngstown that places
the President at his highest zenith of power.

The framework established by Youngstown also places limits
on the President’s authority. The lowest ebb of presidential
power is when the President is acting solely under his inherent
authority. This authority certainly does not include the right
to arbitrarily curtail the Due Process rights of those residing
inside the United States. However, as already discussed, the
President was acting at his highest authority. He was not acting

arbitrarily because Congress expressly allowed him to detain

individuals indefinitely by passing the AUMF.
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Since the President is acting at his highest power, this
Court, 1in order to strike down the actions of the President,
must find that the Federal Government 1s without power to
conduct such detentions. Youngstown, 343 U.S. at 636-7. This
standard is clearly not met. Throughout both international and
United States law, a country has the utmost authority to detain
individuals during ongoing hostilities. It is clearly within the
prerogative of the federal government to conduct these
activities. As such, as established by Justice Jackson above,
since the President was acting at his highest authority, this
Court must find that the 1indefinite detention of enemy
combatants 1s fundamental to the successful resolution of the

present ongoing hostilities.

II. THE PROCESS AFFORDED BY THE DISTRICT COURT TO CHALLENGE A
DESIGNATION AS AN “ENEMY COMBATANT” WAS SUFFICIENT UNDER THE
REQUIREMENTS OF THE FIFTH AMENDMENT.

Although Ahmed’s the detention is authorized by the AUMF,
there remains a question as to whether the district court
afforded Ahmed, an alien legally within the United States, due
process under the Fifth Amendment in his challenge to his enemy

combatant designation. The process afforded Ahmed Dby the

district court, for challenge of the enemy combatant

21



designation, was proper and in accordance with the due process
of the Fifth Amendment.

The Constitution guarantees that no ‘“person” shall “be
deprived of 1life, 1liberty, or property without due process of
law.” U.S. Const., amend. V. This guarantee 1is not merely
limited to citizens, but rather the constitutional right of
freedom from deprivation of liberty absent due process of law
extends to all lawfully admitted aliens living within the United
States. Generally Al-Marri v.Pucciarelli, 534 F.3d 213 (4" Ccir.
S.C. 2008), See Wong Wing v. United States,163 U.S. 228, 238
(1896) . Aliens lawfully admitted into the United States “receive
certain protections -- including those rights guaranteed by the
Due Process Clause - ‘when they have come within the territory
of the United States and developed substantial connections with
the United States.’” United States v. Verdugo-Urquidez, 494 U.S.
259, 271(1990).

In Mathews v. Eldridge, 424 U.S. 319 (1976) the Court
established a balancing test for deciding what minimum
procedures are required when there has been an alleged
deprivation of life, liberty, or property. The Court in Mathews
stated that the process due in any given instance is determined

by the consideration and subsequent balancing of three factors:

22



First, the private interest that will be
affected by the official action; second, the
risk of an erroneous deprivation of such
interest through the procedures wused, the
probable wvalue, if any, of additional or
substitute procedural safeguards; and
finally, the Government’s interest,
including the function involved and the
fiscal and administrative burdens that the
additional or substitute procedural
requirement would entail.
Mathews, 435 U.Ss., at 335. The Mathews framework then
contemplates a Jjudicial Dbalancing of the concern, through an
analysis of ‘the «risk of an erroneous deprivation” of the
private substantive procedural safeguards.’” Id. In doing so,
the three-part Dbalancing test expressed in Mathews focuses a
court’s attention while highlighting the competing issues, the
interest involved, the degree to which the procedure will make a
difference, and the cost on the government. The Mathews
framework provides a general framework from which to begin.
Hamdi later demonstrated how the Mathews calculus should be
applied under circumstances similar to those facing this Court.
A. The Hamdi framework expresses the minimum due process
afford to a habeas petitioner challenging his designation
as an enemy combatant.
The district court correctly used the Hamdi burden-shifting
framework to analyze Ahmed’s challenge to the enemy combatant

designation. In Hamdi, Yaser Hamdi, an American citizen, was

apprehended in Afghanistan and brought to Guantanamo Bay. When
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it was discovered that he was an American citizen he was taken
to a military prison in South Carolina. He was classified as
deemed an enemy combatant and held although never charged with
any crime. Hamdi petitioned for a writ of habeas corpus under 28
U.S.C. 3341. The question before the Court was what, if any,
process must be accorded to Hamdi? Id. at 524. The plurality
reasoned that imprisonment 1is a deprivation of liberty. 1In
reaffirming Mathews, the Hamdi Court noted that since due
process 1is required, the question of how much process and the
procedures required is to be determined by the three-part test
of Mathews. Id.

Using the Mathews three-part balancing test, the plurality
in Hamdi noted that “the risk of an erroneous deprivation” of a
detainee’s liberty interest is wunacceptably high, while the
normal process of law could 1impose a heavy Dburden on the
military and Executive Dbranch. Id. at 532-33. While the
plurality understood that the constitutional right of freedom
from deprivation of 1life, 1liberty, or property, without due
process of law is the most elementary liberty interest, it also
noted that in times of ongoing combat, the “realities of combat
may render such detentions both necessary and appropriate, such
that due process analysis need not blink at those realities.”
Id. at 532. 1Indeed, “the full protections that accompany

challenges to detention in other settings may prove unworkable
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and inappropriate in the enemy-combatant setting.” Id, at 535.
It therefore established a minimum standard to be applied in
similarly situations. If a detainee, who 1s normally afforded
the Constitutional ©protections of the Due Process Clause,
challenges his classification as an enemy combatant, the minimum
standard requires that he “must receive notice of the factual
basis for his classification, and a fair opportunity to rebut
the Government’s factual assertions before a neutral

decisionmaker.” Id, at 533.

1. The Hamdi burden shifting framework provides ample due
process protections.

The due ©process requirements seek to prevent erroneous
deprivation of the interest of either party by taking into
account the unique complexities in enemy combatant procedures.
The appellate court stated that the government failed to
demonstrate that the affidavit evidence, specifically the Murphy
Declaration, was the most reliable evidence. It further argued
that the government must show that it would be unable to produce
non-hearsay evidence without unduly burdening its interest. The
appellate court’s interpretation of the teaching of Hamdi 1is
unfounded. Hamdi explained that while the “essential
constitutional promises [of due process] may not be eroded,”

procedural standards, which might otherwise exist in a normal
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adversarial proceeding, “may need to be tailored to alleviate
their uncommon potential to burden the Executive at a time of
ongoing military conflict” due to exigencies of the
circumstance. Id. at 534. Although “the United States Supreme
Court has always been careful not to minimize the importance and
fundamental nature of the individual's right to liberty,” Id. at
529-530, the line of cases in the due process arena demonstrate
the Court’s understanding that “due process . . . 1s not a
technical conception with a fixed content unrelated to time,
place and circumstances, . . . [but rather] is flexible and
calls for such procedural ©protections as the particular
situation demands.” Mathews, 424 U.S. at 334 (1976), quoting
Morrissey v. Brewer, 408 U.S. 471, 481 (1972); See Wilkinson v.
Austin, 545 U.S. 209, 224 (2005);

The Hamdi plurality echoed this understanding of flexible
procedural protection stating that ™“a habeas court in a case
such as this may accept affidavit evidence like that contained
in the Mobbs Declaration.” Id. at 538. The Mobbs Declaration was
an affidavit drafted by a high ranking government intelligence
agency, which expressed the factual assertions supporting the
detainee’s designation as an enemy combatant. The plurality
explained that the affidavit evidence must merely provide the
detainee with a detained factual notice of the basis for his

enemy combatant designation. The Hamdi plurality took further
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steps to alleviate the burden on the Government by permitting a
“presumption in favor of the government’s evidence, so long as
the presumption remains a rebuttable one and fair opportunity
for rebuttal were provided.” Id. at 534; accord Boumediene V.
Bush, 128 S. Ct. 2229, 2285 (2008) (J. Souter Concurring) (“In
light of the Government's national security responsibilities,
the [Hamdi] plurality found [that] the Government could rely on
hearsay and could claim a presumption in favor of its own

A\Y

evidence.”). The affidavit evidence is therefore sufficient, “so
long as it also permits the alleged combatant to present his own
factual case to rebut the Government’s.” Id. at 538. In its
explanation of the minimum required standards for the due
process of an individual classified as an enemy combatant, the
plurality did not mention nor did it suggest that the Government
had to take additional steps in order to qualify for the
presumption and the ability to use an affidavit.

Here, the district court’s application of the teaching from
Hamdi to the case at bar was correct and its subsequent
conclusion was without err, since Ahmed was afforded sufficient
due process 1in accordance with the minimum standards of his
Fifth Amendment rights. In Hamdi, the plurality held that the
enemy-combatant must receive notice of the factual basis for his

classification, and a fair opportunity to rebut the Government’s

factual assertions before a neutral decisionmaker. Id. at 533.
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The Murphy declaration was offered by the government and in
so doing provided sufficient notice to provide Ahmed with
adequate notice of the factual basis for his designation. The
declaration was created by “a knowledgeable affiant to summarize
[military] records to an independent [decisionmaker],” Id. at
534. Ahmed was then given 60 days to respond to the factual
allegations in the Murphy Declaration thus satisfying the
requirement that he receive a “fair opportunity to rebut the
Government’s factual assertion.” Id. at 533. Finally, Ahmed was
allowed a hearing “before a neutral decisionmaker,” id., the

district court.

2. Refusing to require Ahmed to produce more persuasive
evidence i1s inconsistent with Hamdi.

The result of removing the reasonable requirement from one
party, 1is too overburden the other party. The appellate court
further stated that requiring Ahmed to refute the government’s
assertion with more persuasive evidence 1is too onerous of a
burden. The appellate calculation of Ahmed’s burden is
fundamentally inconsistent with Hamdi and 1its progeny. Hamdi
stated that “once the government put forth credible evidence
that the habeas petitioner meets the enemy-combatant criteria,
the burden could shift to the petitioner to rebut the evidence

with more persuasive evidence that he falls outside of the
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criteria.” Id. at 534 (emphases added). Interpreting the
language as stating that the shifting burden is optional is
incomplete, since the instruction is only optional to the extent
that the government holds the initial burden of production. Once
the government meets its initial burden, the habeas petitioner
must then put forth more persuasive evidence showing that the
facts and assertions supporting the designation are unfounded.
It is well-settled that requiring the habeas petitioner to
present “more persuasive evidence” 1is consistent with the rule

applied in traditional habeas actions. See Garlotte v. Fordice,

515 U.S. 39, 46 (1995) (“[Tlhe habeas petitioner generally bears
the burden of proof.”); Eagles v. United States ex rel. Samuels,
329 U.S. 304, 314 (1940) (“[Petitioner] had the burden of

showing that he was unlawfully detained.”); generally Williams
v. Kaiser, 323 U.S. 471, 472-74 (1945) (similar); Walker v.
Johnson, 312 U.S. 275, 286 (1941) (similar); Johnson v. Zerbst,
304 U.S. 458, 468 (1938) (similar). It would logically follow
that since a habeas proceeding is a proceeding to challenge the
detention, failure to refute or rebut the factual allegations,
either by omission or insufficiency of evidence, would result in
an affirmation of the enemy combatant designation and subsequent
detention of that enemy combatant.

Regardless of the decisionmaker’s conclusion of the matter,

the habeas petitioner is not relieved of his responsibilities.
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It goes without saying that the habeas petitioner’s interest is
important, however, the interests of the government are equally
vital. This fact was not lost wupon the plurality in Hamdi.
Undeniably, “striking the proper constitutional balance here is
of great importance to the nation during this period of ongoing
combat.” Id. at 532. To remove the responsibilities of Ahmed
effectively turns the Hamdi burden-shifting scheme on its head,
since the burden would never shift.

It would therefore seem that the appellate court would have
this Court employ procedures that would nullify the purpose of
the burden-shifting scheme' by requiring one party to bear the
burden usually placed on both parties, without demonstrating how
the introduction of additional procedures will increase the
accuracy of the proceeding or reduce the risk of erroneous
deprivation. Id at 529 (“The Matthews calculus then contemplates
a judicious balancing of these concerns, though an analysis of
‘the risk of an erroneous deprivation’ of the private interest
if the process were reduced and the ‘probative value, if any, of
additional or substitute ©procedural safeguards.’”) Thus, a

complete removal of Ahmed‘s burden of persuasion would not only

! A burden-shifting scheme of this sort would meet the goal of

ensuring that the [the detainee] has a chance to prove military
error while giving due regard to the unique burden placed on the
government, once the government has put forth meaningful support
for its conclusion that the detainee is in fact an enemy
combatant. Hamdi, at 534.
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frustrate the reason for the burden-shifting scheme, but also
establish procedures which run contrary to the process afforded
both parties under due process.

Here, the district court did not err in its application of
Hamdi or in its conclusion. Since the initial burden was met via
the Murphy Declaration, the burden then shifted to Ahmed.
Because Ahmed did not respond, the burden was never rebutted.
Thus, the district court correctly concluded the designation was

founded.

3. The location of Ahmed’s capture is not relevant to the
procedures due to a detainee.

The process expressed 1in the Supreme Court’s plurality
decision 1in Hamdi, articulated the minimum standard sufficient
for a citizen, challenging his designation as an enemy
combatant. The framework which was deemed sufficient for a
challenge involving a United States citizen would more than
protect any due process <rights of an alien resident. The
appellate court’s focus on the location of the capture 1is
misplaced. It is not the location of the capture that makes “the
full protections . . . unworkable and inappropriate in the enemy
combatant setting” but the destructive affects that full
discovery will place on the Executive branch and the security of

a nation “in the midst of an on-going conflict.” Id. at 535. The
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appellate court correctly notes that the habeas petitioner in
Hamdi was captured on a foreign Dbattlefield however it
incorrectly inferred that a capture on United States soil
presents different concerns. Although the circumstances of the
capture differ in locale, the risk to the military and Executive
branch is very similar.

The plurality 1in Hamdi took notice that “discovery into
military operations would . . . intrude on the sensitive secrets
of national defense.” Id. at 532. The risk to the military and
Executive branch, although in different form, is not different
when one looks at the protections of American international
interest 1in battlefield abroad and the protection of American
interest in her own backyards. Full discovery under both
situations would risk giving up national secrets, risk exposing
the methods of obtaining information, risk the safety and
effectiveness of individuals deployed outside the United States,
and would greatly handicap the ability to discover information
about other terrorist threats.

Thus, while the appellate court was correct when 1t noted
that the locations are not the same, it failed to see that the
relaxing of the procedural requirements did not result from the
location, rather it was the concern that “additional and
substitute procedural safeguards . . . [would be] unwarranted in

light of their limit probative wvalue [when] compared to] the
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burden they may impose on the military.” Id at 533. The
multitude of risks are not diminished or removed by a capture on
United States soil. The effects of additional and substitute
procedural safeguards will still have the potential to affect
the military and Executive in the international area adversely.
The plurality in Hamdi found that the mere “potential” to burden
the executive at a time of ongoing military conflict is
sufficient to tailor the enemy combatant proceedings to
alleviate that Dburden. Id. at 533 (“the exigencies of the
circumstances may demand that . . . enemy-combatant proceedings
may be tailored to alleviate [the] potential to burden the
Executive at a time of ongoing military conflict.”) (emphasis

added) .

CONCLUSION

The current conflict with al Qaeda 1is constantly evolving.
It requires the President to be able to adapt gquickly and
overcome strategies used by the terrorist network. One of the
fundamental tools the President needs in order to undertake this
mission is the ability to prevent captured members of al Qaeda
from returning to the battlefield to carry out their mission.
The terrorist organization has proven itself difficult to
infiltrate. This underscores the need to prevent those already a

part of the organization from returning to it.
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The President’s authority to prevent the actors from
returning is well founded in case law established by this Court
in both Quirin and Hamdi. Sister circuits have understood this
and have applied Hamdi’ S reasoning to situations very similar to
the one the Petitioner’s current situation. Moreover, the
President was acting at his highest authority because he was
acting pursuant to an affirmative grant of power from Congress.

For these reasons, this Court should find that the
President 1is authorized to detain aliens indefinitely who are
residing in the United States, whose purpose is to carry out
September 11™ style attacks, while the relevant hostilities are
ongoing.

The district court afforded Ahmed sufficient due process in
accordance with the minimum standards of his Fifth Amendment
rights. The Hamdi framework expresses the minimum due process
afford to a habeas petitioner challenging his designation as an
enemy combatant. Hamdi understood that tensions often exists
between the autonomy that is necessary in order to protect and
defend American interest, and the processes needed to prevent a
deprivation of a detainee’s core liberties. To this end, Hamdi
expressed a burden-shifting framework, ensuring that neither
party’s interest are ignored or overburdened. The Appellate

court’s departure from the teachings of Hamdi, absent adequate
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justification, threatens to destroy this the delicate balancing
act.

The Murphy declaration provided Ahmed with adequate notice
of the factual basis for his designation, he was a more than
fair opportunity to rebut the Government’s factual assertion and
was permitted a hearing before a neutral decisionmaker. Ahmed’s
decision to refuse to participate in his trial, while
regrettable, is insufficient to carry his burden of refuting the
factual assertions against him. Therefore, the Court should find
that the district court’s application of the teaching from Hamdi
to the case at bar was correct and its subsequent conclusion was
without err, since Ahmed was afforded sufficient due process in
accordance with the minimum standards of his Fifth Amendment

rights and didn’t not meet his burden.
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