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QUESTIONS PRESENTED 

 

1.  Whether the Authorization for Use of Military Force, Pub. 

L. No. 107-40, 115 Stat. 224 (2001) (AUMF), authorizes, and if 

so whether the Constitution allows, the seizure and indefinite 

military detention of a person lawfully residing in the United 

States, without criminal charge or trial, based on government 

assertions that the detainee conspired with al Qaeda to engage 

in terrorist activities? 

 

2. Whether the process afforded by the district court to 

challenge a designation as an “enemy combatant” was sufficient 

under the requirements of the Fifth Amendment? 
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OPINIONS BELOW 

 

The opinion of the United States Court of Appeals Twelfth 

Circuit sitting en banc is reported at Docket No.06-9701, argued 

January 16, 2008, decided November 24, 2008. The panel opinion 

is not reported.  The district court opinions are not reported. 

The magistrate judge's final report and recommendation is not 

reported.   

 

JURISDICTION 

This Court has jurisdiction under 28 U.S.C. § 1254(1). The 

judgment of the en banc court of appeals was entered on November 

24, 2008. The petition for a writ of certiorari was granted by 

the Supreme Court on October 2, 2009.   

 

STATUTORY PROVISIONS INVOLVED 

The Authorization for Use of Military Force, Pub. L. No. 

107-40, 115 Stat. 224 (2001) (“AUMF”). Section 412 of the 

Uniting and Strengthening America by Providing Appropriate Tools 

Required to Intercept and Obstruct Terrorism Act of 2001, Pub. L. 

No. 107-56, 115 Stat. 272 (“Patriot Act”), as codified at 8 

U.S.C. § 1226a. 
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STATEMENT OF FACTS 

Petitioner Burhan Uddin Ahmed and his family lawfully 

entered the United States on September 8, 2001, for Mr. Ahmed to 

pursue a doctor degree at Wilson University in Wilson, East 

Dakota. Mr. Ahmed is a Pakistani citizen. Four months later, on 

January 3, 2002 in Mr. Ahmed’s home in Wilson, federal agents 

arrested and detained Mr. Ahmed as a material witness in the 

government’s investigation of the 9/11attacks. Nine months after 

his arrest, in November 2002, Mr. Ahmed was charged in the 

District of East Dakota with the possession of counterfeit 

Social Security cards with the intent to defraud. In January 

2003, Mr. Ahmed was also charged with making a false statement 

to the FBI. To both charges Mr. Ahmed plead not guilty. The 

district court set the trial date for July 17, 2003. On June 9, 

2003, the court scheduled a hearing for June 15, 2003 on all 

pretrial motions, including a motion to suppress evidence that 

Mr. Ahmed asserted was obtained by torture. On June 13, 2003, 

seventeen months after Mr. Ahmed’s arrest and shortly before his 

trial date, the government filed an ex parte motion to dismiss 

the trial proceedings based on an order signed that morning by 

the President of the United States, stating that the President 

had “determined [. . .] that” Mr. Ahmed: (1) is an enemy 

combatant; (2) is closely associated with al Qaeda; (3) “engaged 
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in conduct that constituted hostile and war-like acts, including 

conduct in preparation for acts of international terrorism”; (4) 

“possesses intelligence that would aid U.S. efforts to prevent 

attacks by al Qaeda”; and (5) “represents a continuing, present, 

and grave danger to the national security of the United States.” 

The President also determined that Mr. Ahmed’s military 

detention was “necessary to prevent him from aiding al Qaeda.” 

The President ordered Mr. Ahmed transferred to the Secretary to 

Defense’s custody to be “detain[ed] [. . .] as an enemy 

combatant.” The District of East Dakota granted the government’s 

motion to dismiss the criminal charges against Mr. Ahmed, and Mr. 

Ahmed was transferred to military custody and in the Army 

Regional Consolidated Detention Facility in Sounds, East Dakota. 

Since June 13, 2003, the military has held Mr. Ahmed as an enemy 

combatant without charge or trial and without any indication as 

to when his detention will end. 

Following his transfer, Mr. Ahmed filed a petition for a 

writ of habeas corpus in the District of East Dakota under 28 

U.S.C. § 2241 to secure release from military detention. The 

petition asserted that Mr. Ahmed’s detention as an enemy 

combatant was unlawful and that the government must either file 

criminal charges against him or release him. Alternatively, the 

petition argued that Ahmed must be afforded a hearing to 
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challenge the factual basis for his designation as an enemy 

combatant. The government opposed his release, claiming Mr. 

Ahmed is an al Qaeda affiliate who “prepar[ed] for acts of 

international terrorism.” The government asserted that the 

President has both statutory authority under the AUMF and 

inherent constitutional authority to indefinitely detain Ahmed 

or anyone else who associates with al Qaeda and “prepare[s]” for 

terrorist acts. In addition, the government asserted that Ahmed 

was given adequate process to challenge his detention. 

The government provided the court solely with a hearsay 

document, the Declaration of John R. Murphy (“Murphy 

Declaration”), who is the Director of the Joint Task Force for 

Combating Terrorism. The document is a summary of the 

intelligence gathered by the government suggesting that Mr. 

Ahmed was an operative of al Qaeda acting as a sleeper agent 

within the United States; that he had been trained in a 

terrorist training camp in Afghanistan; that he had communicated 

with Osama Bin Laden and was aided by other known high-ranking 

members of al Qaeda; that he entered the United States with the 

intent to commit terrorist attacks within the country; and that 

he possesses highly valuable intelligence about al Qaeda. 

The district court agreed that Mr. Ahmed could be detained 

as an enemy combatant, but found that he was entitled to 
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challenge the factual basis of his detention at a hearing 

consistent with his procedural due process rights, which, the 

magistrate judge decided, were not procedural safeguards 

substantially equivalent to those criminal defendants receive, 

but were instead that the government must provide Ahmed with 

notice of the factual basis of his detention, and that if the 

government could produce credible evidence supporting his 

designation as an enemy combatant, the burden would shift to 

Ahmed to refute this designation with more persuasive evidence. 

If Mr. Ahmed could produce such evidence, the government must 

either release him or agree to a full adversarial hearing with 

more robust procedural safeguards. The magistrate judge 

concluding that the Murphy Declaration provided Mr. Ahmed with 

adequate notice of the factual basis for his detention and 

offered sufficient evidence indicating that Mr. Ahmed was an 

enemy combatant, putting the burden on Mr. Ahmed to produce more 

persuasive evidence refuting this determination within sixty 

days. It is not clear if Mr. Ahmed was afforded counsel at this 

point or if he applied for a motion to extend the time allotted 

for collecting evidence. Mr. Ahmed responded with a general 

denial, asserting that he was not an enemy combatant, but 

refused to offer any evidence to rebut the Murphy Declaration, 

insisting that the procedures adopted by the magistrate judge 
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were unconstitutional, and that he should not be forced to prove 

his own innocence. Based on Ahmed’s refusal to present evidence 

in his defense, Mr. Ahmed’s petition for Habeas Corpus was 

dismissed. 

Ahmed appealed the district court’s decision dismissing his 

habeas petition, and a panel 

of the United States Court of Appeals Twelfth Circuit affirmed 

the district court’s dismissal. In response to Mr. Ahmed’s 

motion for rehearing, the Twelfth Circuit voted to vacate the 

panel opinion and hear the case en banc after which they 

determined that the President, under the AUMF did have authority 

to detain Mr. Ahmed, but that the process afforded Mr. Ahmed in 

challenging the designation of enemy combatant was insufficient 

because the district court did not question the government as to 

the reason why they did not provide more evidence than the 

Murphy Declaration hearsay document.  

 

SUMMARY OF ARGUMENT 

The Twelfth Circuit made serious errors in concluding that 

the AUMF authorizes the President to detain without trial a 

person lawfully residing the United States. The AUMF’s silence 

regarding this issue, considered in light of subsequent 

legislation, does not grant the President the power to 
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indefinitely detain. Under the Constitution, when the 

legislature refuses to grant a certain power to the executive, 

such power cannot be sought from the judiciary. Furthermore, the 

facts of this case are significantly distinct from the 

precedents the Twelfth Circuit relied on in making its decisions. 

Mr. Ahmed cannot be correctly classified as an “enemy 

combatant,” and thus should enjoy all rights, including the 

right to trial, guaranteed by the Constitution to those legally 

residing in the United States. Furthermore, the purpose of 

military detention, namely preventing enemy combatants from 

returning to the battlefield and preventing future terrorist 

attacks, is severely hampered by detaining and interrogating 

innocent people, which a broad power of detention makes much 

more likely. Civilian courts are able to handle these types of 

trials, and in the past the executive branch has opted to hold 

trials of high profile terrorist in civilian courts.  

Even granting that the President has the power to detain 

civilians in the United States as enemy combatants, the burden 

shifting test outlined in Hamdi v. Rumsfeld, 542 U.S. 507 (2004), 

should, in the event a civilian legally residing in the United 

States is challenging the designation, shift the burden of proof 

to a reasonable certainty with all regular criminal procedural 

safeguards to the government, and not the alleged enemy 
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combatant because of the decreased burden the government has in 

supplying evidence and the increased interest a civilians have 

in maintaining their liberty.  

 

ARGUMENT 

I. THE AUMF DOES NOT AUTHORIZE PETITIONER’S SEIZURE AND 

INDEFINITE MILITARY DETENTION WITHOUT CHARGE OR TRIAL. 

A. The Presidential Power of Detention Is Limited. 

 

The AUMF’s silence with respect to military detention at 

home should not be interpreted as authorization of such practice. 

The Fifth Amendment of the U.S. Constitution guarantees all 

persons legally residing in the U.S. the right to speedy 

criminal prosecution. In this country, liberty and personal 

freedom are abiding norms, and detention without trial “is the 

carefully limited exception.” United States v. Salerno, 481 U.S. 

739, 755 (1987). When a situation invokes such an exception, it 

must be supported by a clear and explicit statement from 

Congress. Absent an express statement, statutes must not be 

construed to violate the fundamental constitutional right 

against detention without trial. See Ex parte Endo, 323 U.S. 283, 

298-300 (1994). In Hamdan v. Rumsfeld, 548 U.S. 557 (2006), this 

Court narrowly construed permissible deviations from the Uniform 
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Code of Military Justice’s rules in finding that newly created 

military commissions impermissibly deviated from those rules. 

See Hamdan v. Rumsfeld, 548 U.S. at 623-625. Legislative silence 

does not constitute permission of military detention, especially 

when the detention is indefinite. In fact, even when the statute 

explicitly authorizes some detention of allegedly dangerous 

aliens, this court refused to construe such a statute as 

permitting indefinite detention. See Zadvydas v. Davis, 553 U.S. 

678, 699-701 (2001). The Twelfth Circuit relied on Ex parte 

Quirin, 317 U.S. 1 (1942) as precedent in affirming the 

President’s power to detain under the AUMF. In Quirin, however, 

the Court emphasized that Congress had “explicitly provided” for 

the petitioners’ trial by military commission. Id, at 28.  

The construction of the AUMF must be consistent with other 

statutes that are contemporaneously effective, as well as the 

general principles of the law of war. First, the Patriot Act, 

which was enacted shortly after the AUMF, explicitly denies the 

executive’s power of indefinite detention without charge. 

Although section 412 of the Patriot Act authorizes the Attorney 

General to seize and detain suspected foreign terrorists in the 

United States without charge, the Attorney General must either 

begin to remove proceedings or charge such suspected terrorists 

with a criminal offense. Uniting and Strengthening America by 
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Providing Appropriate Tools Required to Intercept and Obstruct 

Terrorism Act of 2001, §412(a), Pub. L. No. 107-56, 115 Stat. 

272. The fact that Congress addressed the detention issue so 

clearly in a subsequent statute demonstrates that the 

legislators did not intend to grant the executive such power 

with the AUMF’s silence. Second, an examination of the 

legislative history also shows that the legislature specifically 

refused to authorize indefinite detention without charge of 

foreign terrorists within the United States. After the September 

11 attacks, the President requested such authority. However, 

this request was quickly denied by Congress, with several 

legislators believing such power unconstitutional. See Hearings 

Before the H. Comm. On the Judiciary, 107 the Cong. 21, 40, 54 

(2001). Third, the AUMF, like all other military authorizations, 

must not be interpreted in a way which contradicts the 

established law-of-war principles. The Court in Hamdan found 

that, without “a more specific congressional authorization,” the 

President’s authority to convene military commissions was 

limited by the law of war. Hamdan, 548 U.S. at 594. The 

plurality in Hamdi v. Rumsfeld, 542 U.S. 507 (2004) also ruled 

that AUMF must be interpreted in light of “longstanding law-of-

war principles.” Id. at 519-521.  

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1077005&DocName=UU%28IB3D738D163-824EA6B4644-A6C126F1D24%29&FindType=l
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Furthermore, Mr. Ahmed’s military detention was not 

“necessary and appropriate.” Authorization for Use of Military 

Force, Pub. L. No. 107-40, 115 Stat. 224 (2001). Section 2(a) of 

the AUMF only authorizes the President to use “necessary and 

appropriate force” against terrorism-related nations, 

organizations, or persons. Id. Instead of being captured on the 

battleground during a war, Mr. Ahmed was arrested near his home 

in Wilson, East Dakota where the civilian courts were open and 

fully functional. Since June 2003, Mr. Ahmed has been under 

military custody at a regional army detention facility. On the 

other hand, the Murphy Declaration provides no evidence that Mr. 

Ahmed poses an imminent and continuing threat. Therefore, the 

detention is both unnecessary and inappropriate.  

 

B. Constitutional Problems of Seizure and Indefinite Military 

Detention under AUMF. 

 

As a general principle, the Constitution does not permit 

the government to subject civilians within the United States to 

military detention. Only under very limited circumstances, this 

Court has found that the President has inherent authority to 

“seize and subject to disciplinary measures” enemies. In Re 

Yamashita, 327 U.S. 1, 12 (1964). However, the Constitution does 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1077005&DocName=UU%28I2496FBA181-4540ACA9A1F-14DE63D6740%29&FindType=l
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not grant the President such authority unless the justice system 

is not functioning and decisions have to be reached urgently. 

The expansion of executive authority can only be justified under 

such wartime circumstances.  

The Constitution forbids military intrusion into the 

domestic civilian sphere. A “well-established purpose of the 

Founders” was “to keep the military strictly within its proper 

sphere, subordinate to civil authority.” Reid v. Covert, 354 U.S. 

1, 30 (1957). For instance, this Court required that Milligan be 

tried in a civilian court as long as those courts were 

functioning. He could not be tried by a military jurisdiction, 

because it would create serious constitutional problems. Ex 

parte Milligan, 71 U.S. 2, 21 (1866). 

The President is the Commander in Chief of the Army and 

Navy, but not the Commander in Chief of the country, its 

industries and its inhabitants. Youngstown Sheet & Tube Co. v. 

Sawyer, 343 U.S. 579, 644 (1952); Ex Parte Milligan, 71 U.S. at 

139. Article III, the Fifth and Sixth Amendments of the 

Constitution protect the right to fair trials by the judicial 

branch. U.S. Const. art. III, § 2, cl. 3; U.S. Const. amend. V; 

U.S. Const. amend. VI.  The President cannot exercise the power 

which belongs to the court and the jury. It is the legislature’s 

role to make policy choices and to determine how this country 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1866105255
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1866105255
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1866105255
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1952120254
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1952120254
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1952120254
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1952120254
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOARTIIIS2CL3&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDIV&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDVI&FindType=L
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shall address issues such as terrorism. When the legislature 

does not explicitly authorize certain power to the executive, 

the executive cannot seek to obtain such power from the 

judiciary, for the reason that the court is not in the position 

to make laws under the basic constitutional principle of 

Separation of Powers. U.S. Const. art. I, § 8, cls. 11-14; U.S. 

Const. art. I, § 9, cl. 2. 

 

II. PETITIONER IS NOT AN ENEMY COMBATANT. 

A. Hamdi and Padilla Cannot Be Used as Precedents in 

Determining Petitioner’s Status as an Enemy Combatant. 

 

The Twelfth Circuit relied heavily on Hamdi v. Rumsfeld, 

542 U.S. 507 (2004), and Padilla v. Hanft, 432 F.3d 582 (4th Cir. 

2005) in deciding whether the President has the power under the 

AUMF to indefinitely detain Mr. Ahmed. However, the rulings of 

Hamdi and Padilla do not apply as precedents for this case 

because unlike the petitioners in those cases, Mr. Ahmed – a 

person legally residing in the United States at the time of the 

arrest – cannot correctly be classified as an enemy combatant. 

Hamdi, 542 U.S. at 521; Padilla, 432 F.3d, at 587.  The 

President, under certain circumstances, may obtain Congress’s 

explicit authorization to order military detention, without 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOARTIS8CL11&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOARTIS8CL14&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOARTIS9CL2&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOARTIS9CL2&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOARTIS9CL2&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&SerialNum=2007924456
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&SerialNum=2007924456
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charge, of persons who qualify as “enemy combatant.” Hamdi, 542 

U.S. at 522. Different judges and legal scholars oftentimes 

disagree on the legal definition of the term “enemy combatant.” 

“[T]he Government has never provided any court with the full 

criteria that it uses in classifying individuals as [enemy 

combatants].” Id. at 516. In fact, the court in Rasul v. Bush, 

215 F. Supp. 2d 55 (D.D.C. 2002) has openly ruled that the 

designation of a person as an enemy combatant is the subject to 

reasonable dispute. Id. at 58. However, an examination of past 

cases in which the accused were deemed enemy combatants provides 

a sense of rules generally adhered by courts.  

In Hamdi, the petitioner was an armed soldier “supporting 

forces hostile to the United States.” 542 U.S. at 516. Similarly 

in Padilla, the petitioner was “armed and present in a combat 

zone.” 432 F.3d, at 590. The Quirin court was also willing to 

consider the accused enemy combatants because they were not only 

affiliated with the government of the enemy country (Germany), 

but also conceded members of Germany’s armed forces who invaded 

the United States by crossing military lines. What the above 

cases have in common is that the accused parties in all these 

cases were part of the armed forces of the enemy government. 

Courts’ main purpose of making such decisions is “to prevent a 

combatant’s return to the battlefield [. . . ]” Id. at 591. On 
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the other hand, as demonstrated in Milligan, a detainee who 

committed serious crimes against the country but was otherwise 

not associated with the army of an enemy nation could not be 

considered an enemy combatant. 71 U.S. at 139. The case at hand 

is more analogous to Milligan than to the other cases discussed 

above because both Milligan and Mr. Ahmed were civilians and 

were not carrying weapons against the United States. Although 

the government alleged that Mr. Ahmed attended an al Qaeda 

training camp in Afghanistan years before the September 11 

attacks, it has never claimed that he was involved in an armed 

conflict between the United States and al Qaeda in Afghanistan. 

Mr. Ahmed was neither part of an armed enemy nor affiliated with 

any government, and the concern that he might return to the 

battlefield does not apply here. 

 

B. Milligan and Al-Marri Can Be Used as Precedents in 

Determining Petitioner’s Status as an Enemy Combatant. 

 

A recent case with a very similar fact pattern to Mr. 

Ahmed’s case is al-Marri v. Wright, 487 F.3d. 160,(C.A.4 2007), 

in which Mr. al-Marri, a legal resident of the United States, 

was transferred from civilian detention a few days before his 

civilian trial date and put in military detention after the 
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government claimed, based on a hearsay declaration, that he was 

an al Qaeda sleeper agent and thus an enemy combatant. Id. at 

164-165. The Fourth Circuit panel, in reviewing Mr. al-Marri’s 

enemy combatant status, held that because of the Milligan 

holding, under the AUMF the President did not have to power to 

detain legal residents living as civilians in the United States 

because Mr. al-Marri was not captured in the battlefield, and 

was not affiliated with the military arm of a government at war 

with the United States like Hamdi and Padilla were. Id. at 182. 

The Fourth Circuit panel also held that the government’s hearsay 

allegations (the only evidence presented in the challenge to Mr. 

al-Marri’s designation as enemy combatant proceedings) met the 

then-current standards for designation as enemy combatant even 

though the court never questioned how plausible it was for the 

government to provide more reliable evidence. Id. at 170. The 

Fourth Circuit held a rehearing of the case en banc and 

determined that the president did have the power under the AUMF 

to detain Mr. al-Marri, but that the process afforded him to 

challenge his designation of enemy combatant was insufficient. 

al-Marri v. Pucciarelli, 534 F.3d 213, 216 (C.A.4 2008). 

The Supreme Court, however, granted the government’s motion 

to vacate the Fourth Circuit’s en banc decision after which al-
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Marri was transferred back to civilian detention and criminal 

trial proceedings.  al-Marri v. Spagone, 129 S.Ct. 1545 (2009). 

Although the Supreme Court did not indicate one way or the 

other if they endorsed the original panel opinion, the fact that 

the opinion that directly stated the president has the authority 

to detain civilians as enemy combatants was vacated shows that 

the court is more favorable towards the Fourth District’s 

original decision holding that the President did not have 

authority to detain Mr. al-Marri. The al-Marri v. Wright 

decision, because it is much more recent than Milligan and deals 

with a very similar situation to Mr. Ahmed’s, accurately 

reflects that despite the purported differences between past 

wars and the current threat of terrorism, the value of the 

liberties to civilians living in the United States preserved in 

the constitution and Bill of Rights still outweighs the 

increased safety from terrorists that relaxed constitutional 

standards of individual rights would afford. 487 F.3d. 160 

(C.A.4 2007). 

 

C. A Civilian’s Interests in Not Being Subjected to the Threat 

of Being Designated an Enemy Combatant Significantly 

Outweighs the Government’s Interest in Being Able to Do So. 
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The government’s general line of arguments in this dispute 

must rest on the assumption that the potential threat of 

domestic terrorist attacks merits increasing the president’s 

power to allow indefinite military detention of civilians in the 

United States with limited due process rights to challenge their 

detention. The government claims that terrorist threats merit 

severe limitations to the rights of US civilians. The potential 

benefits of allowing such a dramatic increase of the president’s 

power do not outweigh the costs to civilians living in the 

United States. First of all, the purpose of military detention 

is not, like civilian incarceration, to merely incapacitate a 

criminal from committing more crimes or punish a criminal for 

committing crimes. The purpose of military detention is to 

prevent an enemy combatant from returning to the battlefield and 

to allow the government to interrogate enemy combatants so as to 

find out how to prevent future attacks. Hamdi V. Rumsfeld, 542 

U.S. at 516, 522. The information gathered through interrogation 

is used to capture and detain other alleged enemy combatants 

before they make an attack. This sort of quasi-preemptive strike 

is acceptable for alleged belligerents captured on the 

battlefield, where the location of capture itself presents 

strong evidence of their dangerousness and possible knowledge of 

further dangerous activity, but should only be acceptable when 
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dealing with civilians if they can receive a civilian speedy 

trial with time-tested procedural protections. Indefinite 

military detention of civilians is unnecessary because the 

government will have easier access to evidence against those 

captured as civilians than those captured on the battlefield.  

Holding innocent civilians in military detention for 

interrogation is potentially very detrimental to the 

government’s ability to pre-empt terror strikes. Harse 

interrogation techniques used during interrogation are 

rationalized through the belief that torturing an enemy 

combatant, by definition one who has broken the laws of war and 

thus has very limited rights, for information can potentially 

save large numbers of American servicemen on duty in foreign 

countries from terrorist attacks or American civilians from 

planned terrorist attacks. Because enemy combatants are usually 

captured in foreign countries where the United States is at war, 

relaxed evidence and procedural standards are allowed because 

the government has such a high burden of presenting firsthand 

evidence, Hamdi v. Rumsfeld, 542 U.S. 507, 532, and because a 

person on a battlefield has a much higher chance of being an 

enemy combatant than a civilian living in the United States. 

Innocent people held and interrogated with coercive 

interrogation techniques also have the potential of limiting the 
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effectiveness of the Executive branch’s anti-terrorism 

investigations because they are likely to give fabricated 

confessions to please their interrogators, which will tie up 

investigators in wild goose chases and distract them from more 

concrete dangers. Gregory H. Shill, Enemy Combatants and a 

Challenge to the Separation of War Powers in al-Marri v. Wright, 

487 F.3D 160, (4TH CIR. 2007), 97 J. Crim. L. & Criminology 1009, 

1060-1061 (2008).   

The government has also chosen in the past to prosecute 

high profile terrorist with the civilian courts (such as the 

trial of Timothy McVeigh). Rules already exist for safeguards 

for civilian courts to use to protect sensitive information. If 

the government has been able to successfully prosecute such 

dangerous terrorists in the past who has already committed 

destructive acts, why should civilians not be afforded the same 

rights to contest their innocence? The government’s choices in 

the past to prosecute confirmed enemy combatants and terrorists 

shows more of a deference to political expediency in deciding 

whether to prosecute in military tribunals or in civilian courts. 

Allowing the government to publicly prosecute high profile 

terrorists in civilian trials with full procedural protections, 

and using secret military tribunals to prosecute those  accused 

on the basis of shaky evidence is a proper use of the Executive 



21 

 

branch’s discretion, and thus should be limited in the case of 

US civilians accused of being enemy combatants.  

Arguing that the war on terror presents unprecedented 

dangers to civilians is not convincing because the current war 

on terror could last forever, which means an unprecedented 

threat to civilians of lifelong military detention in conditions 

much worse than civilian detention and with the possibility that 

many of them will be innocent.  

 

III. PETITIONER DID NOT RECEIVE ADEQUATE DUE PROCESS.  

A. Under Boumediene, Petitioner Is Entitled to Habeas Corpus 

Proceedings. 

 

Boumediene guarantees Habeas Corpus proceedings to Mr. 

Ahmed even when congress passes legislation to circumvent enemy 

combatant’s Habeas Corpus proceedings if the replacement 

proceedings do not afford the defendant enough procedural rights. 

Boumediene v. Bush, 128 S.Ct. 2229, 2271 (2008). Legislation 

limiting habeas corpus rights also be unconstitutional if the 

alternate process does not offer the petitioner a meaningful 

opportunity to prove that he is being held as a result of  “the 

erroneous application or interpretation” of relevant law, INS v. 

St. Cyr, 533 U.S. 289, 302. This is especially true if the 
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detainee is limited in his ability to rebut the factual basis 

for the Government's assertion that he is an enemy combatant. In 

Boumediene, the Supreme Court over-ruled the CSRT proceedings as 

inadequate substitutes for Habeas Corpus because the petitioner 

did not have the assistance of counsel, did not have the right 

to hear all of the government’s allegations against him, and 

could be convicted on hearsay evidence, which restricts his 

right to confront witnesses against him. 128 S.Ct. at 2287-8. 

The habeas proceedings or the substitute must also consider all 

exculpatory evidence, assess the conclusiveness of the 

government’s evidence, and correct any errors in the original 

proceeding. Id. at 2270-1.  

 In Boumediene, the Supreme Court mentioned that there are 

three factors to balance in deciding whether the Suspension 

Clause applies in a given case. “(1) the detainees' citizenship 

and status and the adequacy of the process through which that 

status was determined; (2) the nature of the sites where 

apprehension and then detention took place; and (3) the 

practical obstacles inherent in resolving the prisoner's 

entitlement to the writ. Id. at 2259. For Mr. Ahmed, first, 

because he is a legal resident, he is afforded the same rights 

as a citizen  and has been designated an enemy combatant 

erroneously because the AUMF does not authorize it and even if 
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it did, the process afforded him in challenging his designation 

of enemy combatant status was inadequate for reasons stated 

below.  Second, he was apprehended and detained within the 

United States, first in a civilian jail, then in a naval brig, 

not even in Guantanamo Bay. Third, as mentioned above, the 

practical obstacles to resolve his entitlement are very small 

compared to other enemy combatant cases where detainees were 

captured in foreign countries on battlefields and where it 

potentially prohibitively expensive and inconvenient for the 

government to provide higher standards of evidence.  

 Arguing by analogy, if it is so clear that Mr. Ahmed should 

receive full habeas corpus proceedings, even if he can be 

designated an enemy combatant, then it should also be clear that 

he deserves practical every procedural safeguard available in a 

regular civilian trial in federal court.  

 

B. Assuming the President Is Authorized to Detain Civilians as 

Enemy Combatants, under Hamdi, Mr. Ahmed Should Still Be 

Afforded a Trial with Full Criminal Procedural in a 

Military Court. 

 

Even if the court does not accept our arguments that 

Milligan does not apply to Mr. Ahmed’s situation, and that the 
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ruling from Hamdi applies, then under the Hamdi burden shifting 

test (derived from Matthew v. Eldridge, 424 U.S. 319 (1976)), Mr. 

Ahmed should still be afforded a trial in a military court with 

full procedural protections because he was arrested as a 

civilian, so the government should have little trouble producing 

the full evidence it has against him and Mr. Ahmed should be 

presumed innocent until the government proves beyond a 

reasonable doubt that he should be classified as an enemy 

combatant and that he merits military detention for the duration 

of the United State’s conflict with al Qaeda. 

     The Hamdi burden shifting test balances the burden on 

government for providing greater process against the fundamental 

liberty of the detainee. The government, having arrested Mr. 

Ahmed in the United States, and having collected his records in 

the United States, and not on a battlefield “buried under the 

rubble of war,” 542 U.S. at 531, has a much smaller burden of 

providing evidence against Mr. Ahmed than was the case for Hamdi. 

The Hamdi burden shifting test was designed to prevent enemy 

combatants from returning to the battlefield, Id., which even if 

Mr. Ahmed’s activities of enrolling in school, living with his 

family, and allegedly gathering information on his computer 

about computer hacking and social security numbers can be 

considered actively fighting against the United States, then it 
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is still a much smaller offense than carrying a gun for military 

forces at war with the United States on a battlefield like Mr. 

Hamdi was doing when he was arrested, so because of the nature 

of the  offense and the location and circumstances that Mr. 

Ahmed was captured in, the burden of proof beyond a reasonable 

doubt should shift completely over to the government’s side. Mr. 

Ahmed also has a significantly high interest in his freedom 

considering the significantly higher probability of wrongful 

designation of enemy combatant status and resulting potential 

life-long detention. Mr. Ahmed has already been detained for 

nine years. Mr. Ahmed might be guilty of the charges the 

government has laid against him, but because the risk of 

wrongfully detainment is so much higher when arresting civilians 

than it is for people carrying weapons in battlefields, which 

already offers very strong evidence for their guilt, Mr. Ahmed 

should be allowed every opportunity available to dispute the 

government’s charge before being detained indefinitely.  

 

C. Even If Petitioner Is Not Entitled the Full Criminal 

Procedures, He Is Still Entitled to More Procedural 

Safeguards than What He Actually Received.  
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Under Hamdi and Boumediene, the military commission at 

minimum has to comply with the Geneva Convention and the laws of 

war or with an authorization statute passed by congress 

(Boumediene standards apply to whatever statute congress made. 

128 S.Ct at 2243.). Hamdan, 548 U.S. at 628. In addition, the 

Hamdi burden shifting test has to rigorously test each side’s 

burden of proof, which was not done in the district court 

proceeding.  

The Fourth Circuit en banc majority opinion for Mr. Ahmed 

argued in their majority opinion that even the Hamdi burden 

shifting was not adequately applied in this case because the 

district court did not even require the government to justify 

using a hearsay document for a defendant who was captured in the 

United States by the FBI. Besides this glaring oversight, the 

burden shifting test, even if this court does not hold that Mr. 

Ahmed, or any other citizen residing in the United States, 

deserves full criminal procedural rights, at least receives a 

significant procedural rights far beyond the minimum standards 

of review for enemy combatant. An example of rigorously tested 

government evidence is Parhat v. Gates, 532 F.3d 834 (2008).  

The most important procedural tools to adequately challenge the 

government’s charge in this case is access to counsel, 

presumption of innocence, proof required beyond a reasonable 
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doubt, adversarial proceedings, and ability to cross examine 

witnesses, and a requirement for the government to turn over 

exculpatory evidence.  

 Other important safeguards include protection against 

double jeopardy, exclusion of evidence, a qualified and neutral 

judge, and more generally the Federal Rules of Evidence. Another 

issue in this case is the petitioner was only afforded sixty 

days in which to collect evidence to rebut the government’s 

allegations. It is not clear if he requested an extension or not, 

but if he did, he should have been afforded one considering how 

long the government, with its more extensive resources, takes to 

collect evidence for these types of cases Hamdi v. Rumsfeld 542 

U.S. at 531. In al-Marri v. Wright, the petitioner undergoing 

the same type of review in a district court was allowed four 

months to collect evidence, and was granted a two-month 

extension. al-Marri v. Pucciarelli, 534 F.3d 213, 239 (S.C. 

2008). 

CONCLUSION 

The AUMF does not authorize the President to indefinitely 

detain, without trial, a person legally residing in the United 

States. Petitioner is entitled to either a civil or a military 

trial. In addition, Petitioner did not receive sufficient 
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process granted by Constitution. Therefore, the judgment below 

that the President has the power to indefinitely detain 

Petitioner as an enemy combatant based on the facts of this case 

should be reversed. The habeas corpus petition should be granted 

and Petitioner should be released from military custody.  


