POLITICAL PARTICIPATION: VOTER IDENTIFICATION, VOTER
REGISTRATION AND STUDENT VOTING REQUIRMENTS

Introduction

Throughout our nation’s history, many have struggled for the right to vote, both
as a matter of law and in practice, while others have sought to suppress votes. Voter
suppression efforts sometimes took form as intentional and targeted acts, such as physical
violence and intimidation, but were also reflected in laws that were ostensibly neutral but
had the known purpose and effect of disenfranchising minority voters, such as poll taxes
and literacy requirements.

Changes to the legal landscape including, most notably, the Voting Rights Act,
dramatically improved minorities’ ability to vote. Nevertheless, efforts to suppress voter
turnout continue. For example, before the 2002, 2004 and 2006 elections, fliers were
distributed in a number of localities that misstated key pieces of information such as the
date of Election Day and the location of polling places, and/or falsely claimed certain
groups were ineligible to vote, including immigrants (without distinguishing between
those who were naturalized and those who were not) or people who had unpaid debts
such as rent, parking tickets or child support.! In addition, there are repeated examples of
local officials or residents misstating that students are not eligible to vote in the
commugity where they go to school and will lose benefits or be criminally prosecuted if
they do.

Political participation may also be limited in other ways. State election laws or
procedures, such as voter identification or registration requirements, though facially
neutral, can result in significant numbers of voters, particularly among students and
traditionally disenfranchised groups, losing their ability to cast a ballot, according to
critics of such laws. Supporters of such measures claim they help to combat voter fraud.
While many issues and practices may affect individuals’ ability to vote, this program
guide focuses on voter identification requirements, which are increasingly being enacted
at the state level and are the subject of two cases before the Supreme Court this term,
Crawford v. Marion County Election Board and Indiana Democratic Party v. Rokita;
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other voter registration requirements, which may also limit political participation; and
issues affecting the rights of student voters.

Given the timeliness and critical importance of these issues, ACS encourages its
chapters to hold topically related events in 2008. From Supreme Court arguments on
Indiana’s voter ID laws in January through the November 2008 national (and in many
cases local) elections, these issues will be relevant throughout the year. To assist
chapters in conducting such programming we are providing this program guide along
with a speaker list identifying experts on the topic. For more information, we suggest
reviewing related posts online at www.ACSBlog.org (post on these topics can be selected
by clicking the “Democracy and Voting” tab on the left margin of the blog). Other useful
resources for those seeking in-depth treatment of a subject are the publications available
at www.acslaw.org. Finally, you also may find it helpful to review the Harvard Law and
Policy Review, ACS’s new official journal, and the online version at
www.HLPRonline.org. Additional substantive information also may be found on the
websites of the organizations associated with the speakers identified on the speaker list.

Voter Photo ID requirements
Background

In recent years, there have been a number of proposals at the state and federal
level to require citizens to provide photo identification when they register to vote or go to
the polls on Election Day.” A number of states have enacted photo identification laws
(including but not limited to Arizona, Indiana, Missouri and Georgia) and such laws have
also been considered at the federal level. On the other hand, in a number of states, such
as California, Wisconsin and Pennsylvania, voter photo ID laws have been rejected by
the legislature or vetoed.* Across the country, these measures have created significant
controversy.

Supporters of strengthened identification requirements claim that such measures
are a reasonable way to combat fraud and improve the integrity of elections. A majority
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of the Carter-Baker Commission on Federal Election Reform recommended an ID
requirement for just these reason.” The Supreme Court, ruling on a motion to
preliminarily enjoin the Arizona ID law, noted that “Voter fraud drives honest citizens
out of the democratic process and breeds distrust of our government. Voters who fear
their legitimate voters will be outweighed by fraudulent ones will feel disenfranchised.”
Similarly, the Seventh Circuit stated that “voting fraud impairs the right of legitimate
voters to vote by diluting their votes” and characterized Indiana’s photo ID law a
reasonable “preventive action.”’

Critics of photo identification laws point out that there is little or no evidence of
in-person voter fraud, i.e. impersonation fraud at the polling place, and that such laws can
disenfranchise many legitimate voters. While our election system may be vulnerable to a
variety of problems, such as the misuse of absentee ballots or technical glitches with
voting machines, voter photo ID laws do nothing to remedy those problems. Critics note
that although voter fraud appears to be much more of an issue with absentee ballots than
with in-person voting, photo identification laws leave untouched or even loosen the
requirements for absentee voting.8 The only problem voter photo ID laws address, that of
an individual impersonating another voter at the polls, is “an occurrence more rare than
getting struck by lightening,” according to a recent report by the Brennan Center that
evaluated numerous allegations of voter fraud.’

In addition, photo ID laws can prevent many legitimate voters from voting and
there is evidence suggesting that they have a disproportionate impact on the poor,
minorities, people with disabilities, the young and the elderly.'® George Washington
University law professor Spencer Overton, a member of the Carter-Baker Commission
who dissented from the ID recommendation, notes that supporters of identification laws
fail to show that such laws will prevent one fraudulent vote from being cast for every
1,000 votes excluded."! Moreover, because voter identification laws generally deem
driver’s licenses to be an acceptable form of identification, but limit other forms of
identification, they disproportionately impact the voting rights of those who do not have a
driver’s license or another designated form of ID. According to the 2001 Carter-Ford
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Commission, an estimated 6% to 10% of voting-age Americans (up to 19 million
potential voters) do not possess a driver’s license or other state-issued identification.'?
Over 3 million people with disabilities do not have identification issued by the
government.”> AARP of Georgia estimated that over 150,000 Georgians who actually
voted in the last election lack driver’s licenses and are unlikely to have other government-
issued photo ID."* A June 2005 study in Wisconsin found that among Wisconsin men
ages eighteen to twenty-four, 36% of whites, 57% of Latinos, and 78% of African
Americans lacked a valid driver’s license.”>  While voter identification laws allow for
voters to present other government-issued identification, there are often significant costs
to obtaining the documentation needed to obtain that ID: A certified copy of a birth
certificate costs from $10 to $45 depending on the state, a passport costs $85, and
certified naturalization papers cost $19.95.'° This has lead critics of ID laws to equate
them to a “poll tax.”"” In addition, obtaining photo ID can involve significant time and
administrative burdens, which could further discourage eligible voters from exercising
their rights.'®

Critics of such laws are also concerned that voter photo ID laws are being enacted
for partisan advantage. Seventh Circuit Judge Evans, dissenting in Crawford v. Marion
County Election Board, which concerned the constitutionality of Indiana’s voter photo ID
law, described the measure as “a not-too-thinly veiled attempt to discourage election day
turnout by certain folks believed to skew Democratic.”" Judge Posner, writing for the
majority, acknowledged that “most people who don’t have photo ID are low on the
economic ladder and thus, if they do vote, are more likely to vote for Democratic than
Republi%an candidates,” but did not find that fact to trigger heightened scrutiny of the law
at issue.

Court Challenges

Voter identification laws in a number of states, including Indiana, Arizona,
Georgia, New Mexico and Missouri have been challenged as violating the federal
Constitution and, in certain cases, federal and state laws.?! These challenges have met
with mixed results; for example, the Missouri law was struck down as unconstitutional
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under the state constitution”” while the Indiana law was upheld by a divided panel on the
Seventh Circuit.”

The constitutionality of the Indiana law under the First and Fourteenth
Amendments is now before the United States Supreme Court, which heard oral argument
on January 9, 2008 and will likely issue a decision by the end of June 2008. The issues
before the Court include whether the Indiana law triggers heightened scrutiny, and
whether the burdens the law places on voters are justified by the state’s asserted interest
in preventing voter fraud. The Court’s resolution of the issue will likely have significant
national impact, and influence whether and how other states enact and implement
additional voter ID requirements.

Other Voter Registration Requirements

Critics note that registration requirements other than identification laws can also
limit political participation. According to Bert Neuborne, Legal Director of the Brennan
Center for Justice at NYU, “early voter registration deadlines[] persist in dampening
overall voter participation and stratifying the voting and non-voting populations along
demographic lines, such as income and education level.”** Potential voters may miss
deadlines or may have their registrations rejected without having an opportunity to cure
any defects, and therefore not be able to vote on Election Day. Laws governing voter
registration procedures may also limit participation. For example, Florida, Georgia and
Ohio enacted regulations that pose additional requirements and risks on private, non-
partisan organizations that register voters, though preliminary injunctions against those
laws are currently in effect.”

On the other hand, some registration laws are structured to increase political
participation. The National Voter Registration Act (NVRA, also known as “Motor
Voter”) requires, inter alia, that states make voter registration forms and assistance
available at state motor vehicle offices and public assistance agencies. Voting rights
advocates assert that many states have not complied with the public assistance provisions
of the law, but those that are in compliance have registered a significant number of low-
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income citizens.”® For example, within a year of “re-implement[ing]” the public
assistance provision, North Carolina reported a five-fold increase in public assistance
registrants.”’

Several states operate Election Day Registration (EDR or “same-day
registration”) regimes.” Although critics view these systems as more prone to fraud,
proponents deny those claims and tout the benefits in terms of voter access. Citizen
interest does not peak until shortly before Election Day, after most states’ registration
deadlines have passed, so many interested citizens who are not registered are unable to
vote.”” The 2004 elections showed the expected positive impact on turnout. Same-day
registration states averaged 73.8% turnout, while other states averaged 60.2%.*°
Proponents of such systems note that they may also specifically increase turnout among
underrepresented groups.31

Student Voting

Student disenfranchisement has been ‘““a perennial issue ever since the voting age
changed,” and was lowered to 18, according to Renee Paradis, counsel for the Brennan
Center.”> While young voters tend to vote at lower rates than other voters, advocates
conclude that may well be attributable to barriers youth and student voters face, as
opposed to apathy. Though students have the same rights as other voters—they “are
entitled to register and vote in the community that they regard as their principal
residence,” even if they live in a dorm—procedural requirements and, at times,
harassment and misinformation prevent student voters from exercising their rights.” For
example, there are numerous instances of students being threatened that, if they vote at
school, they will lose their financial aid or health care or even face criminal
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prosecution.” Recently, in Statesboro, Georgia a citizens group challenged the
registration of over 900 student voters, but dropped the challenge post-election,
conceding that the law did not support their position.35

Because student voters tend to be geographically mobile, registration and
identification laws can pose particular obstacles to them. For example, as discussed
earlier, some states require that a voter present ID with his or her current address; this
requirement could disenfranchise a student who has not changed her license to reflect her
school address.*® One student voting rights group has embraced election day registration
as a means of increasing turnout among those, including many students, who change their
residence shortly before an election.”’

In addition, advocates note, colleges and universities could do more to assist
student voters. Precinct locations are not always convenient for students or lack adequate
numbers of voting machines. And a 2004 study found that one-third of colleges and
universities were not complying with a law that “requires schools receiving federal
funding to provide students with a mail-in registration form.”® Students themselves,
however, are taking measures to register and educate voters on their campuses and
around their country about their right to vote.”” A list of resources for students interested
in becoming more involved with these efforts will be available on the ACS website in the
coming months.

Conclusion

While America has made important progress in expanding the franchise over the
last half-century, political participation rates still fall below those of many other
democracies. Student voting rights, as well as the role of new measures like photo ID
laws and traditional requirements like voter registration deadlines in suppressing voter
participation, are all topics ripe for discussion and programming.

3 See id. at 2; Doster, supra note __.
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