306 WEST VIRGINIA LAW REVIEW [Vol. 110

West Virginia Law Review

“Sectarianizing” Civil Religion? A Comment on
Gedicks and Hendrix

By Steven D. Smith
February 2008

The American Constitution Society takes no position particular legal or policy initiatives. All expressions
of opinion are those of the author or authors. AC®ncourages its members to express their views andake
their voices heard in order to further a rigorous dscussion of important issues.



File: Smith_MCJ_FINAL.doc Created on: 2/11/20080400 PM Last Printed: 2/11/2008 4:20:00 PM

2007] "SECTARIANIZING" CIVIL RELIGIONS 307

“SECTARIANIZING” CIVIL RELIGION?
A COMMENT ON GEDICKS AND HENDRIX

Steven D. Smith

l. INTRODUGCTION ..ttt ettt ee e e e e e e et e e e e e eeenns 307

. AGREEMENT BEYONDDISAGREEMENT ....cevueteeeeeeee e eeeeeeaeeenns 80

. CIVIC RELIGION OR SECULAR COMMUNITY 2 +.ivuiiiiiieeneeeeeeeieerieeanas 311

V. 000 (o1 U] (0] N T 313
|. INTRODUCTION

During some periods in the past, public religioypressions and sym-
bols—Ten Commandments monuments, for instance—deavieroadly unify-
ing function in this country. But such expressi@ml symbols have become
“sectarianized,” and hence today are no longer hlapaf providing a shared
basis for community. So runs the central thesia provocative article by Fre-
derick Mark Gedicks and Roger HendtixThere is much in the article that is
worthy of comment (and much, incidentally, with winil agree), but for pur-
poses of this short response | will limit myselfttging to explain why | am not
ready to sign onto the “sectarianization” thesis.

| cannot just categorically reject the thesis, hesve because Gedicks
and Hendrixmightbe right. Or even if they are not right now, otlex next five
or ten or twenty years, their thesis mitpgicomeright. That is because the the-
sis is basically a claim about the perceived sau@hning of particular expres-
sions and symbols, and if enough people assett,emibugh conviction or insis-
tence, that an expression or a symbol means samgeithiparticular, the asser-
tion can become self-fulfilling. So, if Gedicksdallendrix, and Paul Finkel-
man? and the fashionable “Jeremiahs-in-reverse” whayd#ee imminent ad-
vent of “theocracy® say that Ten Commandments monuments equate to go-

Warren Distinguished Professor of Law, Universifysan Diego. This Comment benefited
from exchanges with Professor Gedicks and otheicgaants in the conference.

! Frederick Mark Gedicks and Roger Hendtigcivil Religion: Judeo-Christianity and the
Ten Commandment$10 W.VA. L. Rev. 275 (2007).

2 SeePaul FinkelmanThe Ten Commandments on the Courthouse Lawn aewldse 73
FOrRDHAM L. Rev. 1477 (2005).

3 See, e.g KEVIN PHILLIPS, AMERICAN THEOCRACY (2006). For a critical review of several

recent works in this, “The theocrats are cominginy see Ross Douthat, Theocracy, Theocracy,
Theocracy, First Things, Aug./Sept. 2006, at 23ki@view).
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vernmental endorsement of conservative Christiamity if they say this ener-
getically enough, they may become righh the same way that if enough
people say that “c-o-w” refers to a swift four-leggmammal that says “neigh”
and is ridden by jockeys and cowboys, that is wimatvordwill come to mean.

In a sense, we might say that if “we”—our socieiyy legal-political
culture—want Gedickss and Hendrixs thesis to be true, we have the power to
make it true. So, my modest response will lingelf to suggesting (a) that the
“sectarianization” thesis is not correct for thasen Gedicks and Hendrix say it
is, and (b) that we—Gedicks and Hendrix included-ghduto reflect a bit more
carefully before deciding whether we want to mdiadrtthesis true.

Il. AGREEMENT BEYONDDISAGREEMENT

Political and religious leaders, when they speatuiblic contexts, often
affirm religious ideas in generic, nonsectariamigthat, at least on the face of
things, most (though of course not all) Americaas accept. Examples include
“In God we trust,” “One nation under God,” and ‘@Gbless America.” On less
civic occasions (such as in church), however, tisagee political and religious
leaders often make it clear that they believe imargpecific and less inclusive
doctrines, and that they think contrary, specigétigious beliefs held by other
Americans are wrong. So, it turns out that thelipuigure who in civic set-
tings offers bland and irenic statements abouttytier “Providence” actually
believes in, say, a Christian, trinitarian, or mayen Calvinist version of dei-
ty, and this public figure believes that contraofions about deity held by other
Americans are mistaken. Once we perceive theesdst of these more specific
beliefs, Gedicks and Hendrix suggest, we will mslthat the more generic,
nonsectarian public statements made by the offaseldeceptive, and that their
apparent inclusiveness is illusory.

So, suppose a public official says something likeGod we trust,” or
“God bless America.” On first hearing, | mightrikil can join in these affirma-
tions; | am, after all, a theist. But then | realithat this same official holds
Calvinist beliefs, and that in less public or golit settings he explicitly affirms
these beliefs. Now | will understand the officialen in his public utterances,
to be saying something like “In the stern God ofvidawe trust,” or “May the
Trinity bless America”; and not being a Calvinistyill find myself opposed to,
and excluded bythesesectarian (in disguise) affirmations. If | havederstood
the article correctly, this is the central argumanimating Gedicks and Hen-
drix=s “sectarianization” thesfs.

On a conceptual level, the argument seems to neafoantally mista-
ken. Gedicks and Hendrix have merely describedi@approving terms and

4 Some citizens, of course, argue quite overtly andpologetically for exclusive or “secta-

rian” religious agendas, but | take it that thim the sort of religious expression that Gedicks
and Hendrix are primarily addressing. Their targstl read the article, is the sort of civil rédig
that purports to be inclusive and nonsectarianddording to their argument, really is not.
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tone) an instance of the very common situation limctv people agree on some
abstract propositions or ideals or goals, but dsagt a more concrete level
about how those propositions, ideals, or goals lshbe interpreted, imple-
mented, or applied. People agree at a generd| levather words, but disagree
at a more specific level. Gedicks and Hendrix sezbelieve that in these situ-
ations, the disagreement over specifics somehoatedt the agreement at the
more general level or renders that apparent agmeeithesory or deceptive. But
this seems to me a plaimon sequitur and a potentially destructive one. It is
destructive because, both in practical and acadeantexts, as we diverse hu-
man beings discuss and negotiate and interactemith other, a great deal can
hinge on our recognizing in such situations thahlibe agreement (at one lev-
el) and the disagreement (at another level) are aed that neither negates the
other. Without that recognition, a great many able cooperative human en-
terprises would become difficult or impossible.

Gedicks and Hendrix appreciate this point well gtowhen it suits
their purposes. For instance, they more than atescribe themselves as
“Christians.® Yet they also realize—as Professor Gedicks’s it recount-
ing of his experience living in the Bible Belt reft§—that in many respects,
their specifically Mormon theological beliefs diff'om those beliefs of many
other people who call themselves “Christians,” Hrat these theological differ-
ences are sufficiently large that some of theserobelievers would exclude
Gedicks and Hendrix from the category of “ChrissianFor their part, Gedicks
and Hendrix evidently reject this effort to exclud&hey understand that it is
possible for people to agree on enough or at argeaaough level to be united
in being “Christians,” while also sincerely disagireg about many of the specif-
ic tenets of Christianity.

Yet if the logic of Gedicks and Hends#g “sectarianization” argument
were cogent, their critics would be fully justified excluding them from the
community of “Christians.” “You say and we sayhetexcluders might explain
to Gedicks and Hendrix, “that Jesus is the son ofl,Ghe redeemer of the
world, and the author of salvation. Let it be geainthat you and we are sincere
in affirming these propositions. Even so, on alasspection it becomes appar-
ent that yours and our understandings of God, retlem and salvation differ
substantially. Hence, our apparent agreementiusoily, and any suggestion
that we agreen being Christianis spurious—mere deception.” Gedicks and
Hendrix evidently—and correctly, | believe—regahistexclusionary argument
as unsound; but it exhibits the same dubious ltdwt they themselves employ
in trying to show that generic or nonsectarian pubtligious references are

5 Gedicks and Hendrixsupranote 1, at 296.

5 1d. at 300.

7 It is, of course, a complex and contestable qoestivhich | do not address here, whether
Latter-day Saint beliefs, or any other set of biglieught to be classified as “Christian.” As a
child of and participant in the same religious ttiad, however, | fully join in Gedicks’s and
Hendrix’s view on this point.
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reducible to the more specific and “sectarian” dfslithat those who use or sup-
port the references may hold.

Hence, Gedickss and Hendrixs central argument—that because on a
concrete level different believers embrace incadestsor “sectarian” religious
ideas, it somehow follows that the appearance odeagent and inclusiveness,
at a more general level is illusory—seems simplgng® But even if theilog-
ic is unsound, it is possible that their conclus®rarrectas an empirical mat-
ter. As noted, the meaning of particular expressismscontingent and conven-
tional matter, and it is possible that to Americtotay @ll Americans?, “aver-
age” or “typical” Americans?, non-Christian Amems®), publicly-sponsored
religious expressions are in fact understood teetdorsements of something
like conservative Christianity. The question isméately an empirical one.

Notably, however, Gedicks and Hendrix offer no emopl evidence in
support of their interpretation. So for all thapaars, it is entirely possible that
when governments or public figures use generigimls language, they intend
only a generic and inclusive meaning (which of seuis perfectly consistent
with their believing, whole-heartedly, the more @fie doctrines or interpreta-
tions that they recite in other, less public cotdex And it is entirely possible
that citizens in general accurately understandethetentions, and hence take
these expressions in this generic and inclusivees@mhich of course is perfect-
ly consistent with citizens also understanding that public figures also have
more specific religious beliefs).

In sum, Gedicks and Hendrix seem to offer what tiadg to be a logi-
cal or conceptual argument for their “sectarianarét thesis; but the logic is
flawed. Alternatively, their thesis might be takara more empirical sense, but
Gedicks and Hendrix offer no empirical evidencsupport of that thesis.

There is, however, a third alternative. Under thisd alternative, Ge-
dicks and Hendrix might not be either reasoningualwehat public religious
expressions logicallynustmean or reporting on what these expressions empiri

8 Might the argument be salvageable on radically inafistic assumptions? Suppose some-

one denies the validity or reality of any genemha@epts or categories, any universal properties,
and any essential natures. There is no such #sran abstract category of “persons,” this radical
and perhaps wacky nominalist insists: the word @aly be understood as a shorthand for the
particulars that the speaker of the word has indmiConsequently, when | say something like
“All persons are eligible to participate,” my statent can only be taken to refer to, maybe, the
particular Toms, Dicks, and Harrys with whom | anguainted; and if you are not acquainted
with those particular Toms, Dicks, and Harrys, tldren you nod and say, “Yes, all persons are
eligible to participate,” we are not in fact agregibut rather are using the term “persons” torrefe
to entirely different sets of things. In the sawsgy, when we say “God,” we must be understood
to be referring only to the very specific deityvilhom we happen to believe. Gedicks(s and Hen-
dix(s argument might make sense on something likse linguistic and metaphysical assump-
tions. | doubt, however, whether the assumptibesiselves make sense. On these assumptions,
for example, it seems we would never actually cleamgprogress in our understanding of God; as
our religious views change, we would instead beinaally transferring our faith from one deity
to another. In any case, as their classificatithemselves as “Christians” shows, it seems clear
that Gedicks and Hendrix themselves do not emtitaseort of radical nominalism.
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cally domean. Gedicks and Hendrix might instead be tryagrghapemeanings
and perceptions.

Suppose you dislike the term “phooey.” You miglkclkdre, or even
write learned articles purporting to show, thatdphy” is a term of unspeakable
abuse, and you might persuade or cajole or intiteidéher people to share your
view. If you are successful in this effort, “phgbdewill at that point become a
term of abuse: by saying that “phooey” is abusjey will have made it so. In
the same way, Gedicks and Hendrix and other likedel critics and scholars
might be campaigning to delegitimate public religiosymbols, such as Ten
Commandments monuments, by ascribing a sectarianingeto them.

There would be irony in this scenario, perhapsabse it would turn
out that the real perpetrators of “sectarianizatidivision, and exclusion would
be, not the conservative Christians or politicadiers who speak to or for them,
but rather the secular critics, who strategicalharge “sectarianization” in an
effort to delegitimate traditional and valued exgsiens and symbols. But in
any case, the possibility pushes us to ask thetiqnesvould it be a good idea to
delegitimate religious expressions and symbolspiabolic use? Suppose we
have the power, through our beliefs and assertimasusages, to give such ex-
pressions either a nonsectarian or a sectarian ingeanShould wewant to
choose the latter option, and thus choose to etitainhese expressions and
symbols as a basis of political community?

lll.  CiviC RELIGION OR SECULAR COMMUNITY ?

These are difficult questions, and there is no ipoig of discussing
them satisfactorily in this brief comment. | wlithit myself to giving the barest
sketch of a response that would question the sffifrGedicks and Hendrix and
like-minded scholars and critics.

We can begin with a shamelessly summary statenidrgakground as-
sumptions. First, political community is an im@ort (though perhaps only
prima facig human good. Second, a political community isjast a collection
of individuals who happen to occupy the same gqaucal space; rather, a
community is composed of people who understand skedras—or imagine
themselves—to be in some sense united by common ties or ctmmenis.
Third, those common ties and commitments, thoughificeted, often include
public, communal affirmations of what are widelkea to be important, unify-
ing truths.

How to select and express these (ostensible) tprgsents a challenge
to the skill and virtue of citizens and their pickitl leaders. In a large and di-

° Benedict Anderson has emphasized that “[a]ll comitres larger than primordial villages

of face-to-face contact (and perhaps even thesejagined.” Such a community “is imagined
because the members of even the smallest natibmevier know most of their fellow-members,
meet them, or even hear of them, yet in the mirfd=aoh lives the image of their communion.”
BENEDICT ANDERSON IMAGINED COMMUNITIES 6 (rev. ed. 1991).
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verse community, there are probaloly propositions of any significance that
everycitizen agrees upon; hence, a requirement of amgnas a condition of
public affirmation would be no more feasible thareguirement of unanimity in
the election of Senators, or the enactment of lgs. “We hold these truths
to be self-evident . . . ,” we solemnly intone; bufact many, many citizens do
not believe the “truths” selected (whatever they doepe “self-evident,” and
many do not believe in them at all. In realitypfc affirmations are a neces-
sary, but troubling and tremendously complicatddigfin which mutually ac-
ceptable expressions are sought and variously ss@de at different levels of
government and in different ways—in language andesand symbdf’

Civic religion in its various forms is one possibésponse to this chal-
lenge of community—and one with a venerable Ameripadigree! At the
same time, civil religion is a problematic entesprihat generates criticism from
both the secular and the religiodsA proposal to base community on civil reli-
gion (among other things, of course) thus raiségdit issues.

But two points ought to be relatively clear. Figitzen the nature of the
problem, it ought not to be sufficient for critisemply to point out that many
Americans do not agree with the content of paréicugligious affirmations (any
more than it would be decisive, or at all surpgsito point out that many citi-
zens oppose any other measure or public policygbaernment may be consi-
dering). Of coursethere will be opposition to and disagreement \aitly propo-
sition (religiousor secular) that government may endorse, but it doeollow
that government must or could remain mute, affigramd standing for nothing
at all.

Second, critics of a particular proposal for comityraffirmations
ought to address the obvious and unavoidable que$tihat is the alternative
The prevailing assumption in much modern law armbkeship is that, contrary
to the views of earlier thinkers like Jean-Jachesssealﬁ?: we now know that
civil religion can be dispensed with because conityuran be founded and

19 For a thoughtful reflection on the use of monumefiags, stamps, and other such symbols

in the maintenance of community in this countrye SNFORD LEVINSON, WRITTEN IN STONE
(1998). For my own consideration of how the Cdnstin attempts to bring out E Pluribus Unum
by facilitating affirmations at some juridical arrjsdictional levels, while maintaining an agnostic
stance relative to those same affirmations at déhels and in other ways, s€eeven SmithQur
Agnostic Constitutior83 N.Y.U.L. Rev. (forthcoming 2008).

1 For perhaps the seminal modern treatment of tigesy see BBERT N. BELLAH, Civil
Religion in America, iIrBEYOND BELIEF: ESSAYS ONRELIGION IN A POST-TRADITIONAL WORLD
169 (1970).

12 For a powerful recent articulation of such critimi from a religious perspective, see
DARRYL HART, A SECULAR FAITH: WHY CHRISTIANITY FAVORS THE SEPARATION OFCHURCH AND
STATE (2006).

13 Rousseau argued that “no state has ever beendduwithout religion serving as its base.”
JEAN-JACQUES ROUSSEAU ON THE SocIAL CONTRACT 99 (Donald A. Cress, ed., Hackett Publish-
ing Co. 1987) (1762).
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government can operate on the basis of purely sedliefs. Gedicks and
Hendrix seem to share in this modern assumption.

The assumptiommight be right. But there is reason to be skeptical.
Once again, the question raises large and comgtidasues that have been the
subject of a vast literatufk this is hardly the place to go into detail abihem.
For now it may be enough to tersely note threetpoifirst, the claim that secu-
lar discourse is “neutral” toward religion and unsilve of all citizens has been
powerfully criticized'®> Second, a substantial argument has been madeetixat
gious beliefs and assumptions are more supporfigdaal justice and human
rights than secular discourse'isThird, religious beliefs, though of course not
universally shared, very likely command the ass®nmmore citizens in this
country than, say, the secular “public reason”afrJRawls.’ These points are
all contestable and contested, to be sure, butdbght to be at least substantial
enough to give critics like Gedicks and Hendrix g@in their effort to delegiti-
mate (admittedly problematic) religious affirmatsooas a basis for communi-
ty to be replaced by . .. what?

[V. CONCLUSION

If there was any seminal event in this coungryradition of giving legal
protection to religious freedom, it was probablg #doption of Thomas Jeffer-
sores famous Virginia Bill for Religious Freedoth. The Bill began with an
eloquent assertion of its animating premise—"Alntygksod hath created the
mind free . . ."—and it proceeded to justify freedof religion in overtly reli-

1 See, €.g SANFORD LEVINSON, CONSTITUTIONAL FAITH (1988); Michael M. Maddigan, The

Establishment Clause, Civil Religion, and the Rudlhurch, 81 Cal. L. Rev. 293 (1993).

15 Such criticism has been made by, among otherde$smr Gedicks.See, e.g Frederick
Mark GedicksPublic Life and Hostility to Religiqrv8 VA. L. Rev. 671 (1992).

8 See, e.g Michael J. PerryComment on The Limits of Rationality and the PlaicReligious
Conviction: Protecting Animals and the Environme2 Wv. & MARY L. Rev. 1067 (1985).
Perry quotes John Coleman’s statement:

[T]he strongest American voices for a compassiopsecommunity always
appealed in public to religious imagery and sentitsie. . . The American re-
ligious ethic and rhetoric contain rich, polyvalesymbolic power to com-
mand commitments of emotional depth, when comptrégecular” language
. ... Secular Enlightenment language remainseghingly “thin” as a symbol
system.

Id. at 1071.See alsdMICHAEL J.PERRY, THE IDEA OFHUMAN RIGHTS 11-41 (1998) (arguing that a
religious rationale is necessary to justify humights).

S For a recent detailed argument to this effect, Beece LEDEWITZ, AMERICAN RELIGIOUS
DEMOCRACY (2007).

18 For a discussion that elaborates somewhat on dhrespmade here, see Steven D. Smith,
Nonestablishment “Under God”? The Nonsectarian eijibe, 50 ViLL. L. Rev. 1, 20 (2005).
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gious term¥. Atheists, if there were any in Virginia at thme, presumably
would have preferred that this religious rationb&e omitted, but without it,
there would have been little or nothing in the tillspeak to and elicit the sup-
port of religious believers. Conversely, more @alital citizens might have
preferred something more manifestly Christian otle generic “Almighty
God.” And in fact an attempt was made to amendahguage in a more secta-
rian direction. But in the end, the more genernd @nclusive language pre-
vailed.

Had the legislators been influenced by the logiGeftlicksss and Hen-
drix=s argument, the bill might never have been apprateall; and it surely
would not have been enacted in anything like thienft in fact took. “Sure, it
says ‘Almighty God,” evangelical Christians might haveasoned, “and of
course we believe in Aimighty God. But the bill svaritten by that deist—that
infidel—Tom Jefferson, and we know well enough whatmeansgy ‘Almighty
God.” Certainly not the God of the Bible that welibve in. lEs Jeffersons
detached ‘watchmaker’ deity that the bill invokaad we cannot assent to that
heresy.”

Deists could have reasoned in the same way: thevad supported by
citizens and legislators many or most of whom werétarian Christians who
presumably understood “Almighty God” in an objenable (to deists) Christian
sense. In this way, delegates of all stripes migtve concluded that the ap-
pearance of agreement on a generic, widely embnatigibus proposition was
a sham. Theynight have drawn this conclusion—but they would havenbee
wrong to do so, both conceptually and practicalore generally, such logic
would subvert the process of searching for andtingpfagreement—a process
on which pluralistic democracy depends. After Hllsuch “sectarianization”
reasoning can be used to subvert seemingly indusligious expressions, it
can equally be directed against any other set pfessions or beliefs that might
be offered as a basis of community.

Whether civil religion (and what form of civil rgiion) can contribute to
community will no doubt be contested questionsoag) las Americans remain
religious and as long as democracy shall lastis fiossible that civil religion
will be, or should be, abandoned as a basis of aomtyn But it should not be
abandoned on the basis of the “sectarianizatiatitjae offered by Gedicks and
Hendrix.

19 Reprinted in JoHN T. NOONAN, JR. & EDWARD MCGLYNN GAFFNEY, JR., RELIGIOUS

FREEDOM: HISTORY, CASES AND OTHER MATERIALS 169 (2001).



