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Introduction

Just over a decade ago, the U.S. Supreme Coudetktwo cases challenging state
statutes that banned a practice then widely refdoas physician-assisted suicitéashington
v. GlucksbergandVacco v. Quilf While the Court rejected the constitutional chadjes to
these laws, it concluded its decisior@iucksbergwith these words: “Throughout the Nation,
Americans are engaged in an earnest and profouratelabout the morality, legality, and
practicality of physician-assisted suicide. Ouldimay permits this debate to continue, as it
should in a democratic society.The Court thus effectively invited the stategxperiment in
this area.

So far, only one state — Oregon — has chosen smd®regon’s Death with Dignity Act
(Dignity Act),* which became fully effective in 1998, legalizesis&nce in dying for terminally
ill patients. The Oregon law empowers termindllymentally competent adult Oregonians to
control the timing and manner of their deaths, sctojo careful procedures. It recognizes that a
fraction of dying patients confront a dying processprolonged and marked by such extreme
suffering and deterioration that, even with excgligain and symptom management, they
determine that hastening impending death is thet led alternative. The data assembled since
passage of this law show that it has harmed naadenas benefited both the relatively few
patientsn extremiswho make use of it and a great many more who d@wfort from knowing
this option is available.

In the past decade, other states have grappledhatissue as well, and it may be put to
the voters in one state this year. An initiativgoaiss a measure virtually identical to Oregon’s
Dignity Act has been introduced in Washington Statel if sufficient signatures are gathered, it
will appear on the ballot there this November.

It is therefore especially timely now to assesdélssons offered by Oregon’s experience.
As this paper will show, the evidence provides ansbbasis on which to conclude that citizens
and lawmakers in other states should considenfatip Oregon’s lead and offering the same
compassionate option that Oregon offers to terryinigl competent patients who wish to end
their suffering.

*Director of Legal Affairs, Compassion & Choicesfiéite Professor of Law, Lewis and Clark Schoolaiw. |
would like to specially thank Megan Hughes, J.Dndldate 2009, Harvard Law School, for her assiganc
editing and revising. This Issue Brief is a modifieersion of an article by the author publishethim Michigan Law
Review, with permission from the Law Review. KathiL. Tucker,In the Laboratory of the States: The Progress
of Glucksberg s Invitation to States to Address Bhtife Choice 106 MI. L. Rev. 1593 (2008).

2521 U.S. 702 (1997).

5221 U.S. 793 (1997).

GIucksbergSZl U.S. a
*OR. REV. STAT. §§ 127 800 995 (2005).



Il. A Preliminary Note On Terminology

An important evolution has occurred in the termagyl used to discuss the choice of a
terminally ill patient to self-administer medicat®to bring about a peaceful death. At the time
of the GlucksbergandQuill litigation, the term “physician-assisted suicideds commonly used.

It is increasingly recognized, however, that iingccurate to consider this choice to be “suicide.”
Oregon’s Dignity Act provides that such actionsakimot, for any purpose, constitute suicide,
assisted suicide, mercy killing or homicide, untherlaw.” The Oregon Department of Human
Services, which reports on the implementation ef@ignity Act, likewise rejects referring to

this practice as “assisted suicide” or “physiciasisted suicide>”

From a mental health perspective, there is a sliffilrence between “suicide” and the
choice of a dying patient to hasten impending deathpeaceful and dignified manner. The
American Psychological Association has recognibed ‘tthe reasoning on which a terminally ill
person (whose judgments are not impaired by melgalders) bases a decision to end his or her
life is fundamentally different from the reasonimglinically depressed person uses to justify
suicide.” Many medical expertspublic health expertsand legal expert8also have come to
recognize that the term “suicide” or “assisted sl@tis inappropriate. Thus, the term “assisted
suicide” has been replaced (except by those whos®pthe practice altogether and seek to
malign it) by more accurate and value-neutral tesath as “aid in dying” or “physician-assisted
dying.” This paper uses those terms.

’Id. § 127.880.

°E.g, Kevin B. O'Reilly, Oregon Nixes Use of Term “Physician-Assisted Sajd1. MED. NEws, Nov. 6,
2006,available athttp://www.ama-assn.org/amednews/2006/11/06/p@&.him (“Oregon’s Dept. of Human
Services announced . . . that it no longer woukdthe term ‘physician-assisted suicide’ to descidminally ill
Eanents who ask doctors to help them die.”); Botatement, Am. Pub. Health Ass’n, Supporting Ayppiate

anguage Used to Discuss End of Life Choices: Rdlio. LB-06-02 (Nov. 8, 2006available at
http://lwww.compassionandchoices.org/pdfs/APHA_Rofidf (urging “that accurate, value-neutral termstsas
‘aid in dying’ or ‘patient directed dying” be uséaldescribe this ch0|ce’3.

Rhea K. Farberman, Am. Psychological As3arminal lllness and Hastened Death Requests: iitpoitant
Role of the Mental Health ProfessionaB FROF. PSYCHOL.: RES. & PRAC. 544, 544 (1997)yjuoted inBrief of
Amicus Curiae Coalition of Mental Health Professitsnin Support of Respondents at 17, Gonzaleseg@r, 546
U.S. 243 (2006) (No. 04-623ee alsdavid M. Smith & David PollackA Psychiatric Defense of Aid in Dying4
COMMUNITY MENTAL HEALTH J. 547 (1998). o

See, e.gPosition Statement, Am. Med. Women'’s Ass'n, AidJying (Sept. 9, 2007), http://www.amwa-
doc.org (follow “Advocacy” hyperlink; then followosition Statements™ hyperlinkdee alsdPosition Statement,
Am. Acad. of Hospice & Palliative Med., Physiciassisted Death (Feb. 14, 200@yailable at
http://www.aahpm.org/positions/suicide.html (rejegtthe term physician-assisted suicide as “ematlgrcharged”
and maccura_tef; IARLES F. MCKHANN, A TIME TO DIE: THE PLACE FORPHYSICIAN ASSISTANCE(1999); Joseph B.
Straton Physician Assistance with Dying: Reframing the DepRestricting Accesd5 TEMP. POL. & CIvV. RTS. L.
Rev. 475, 475 (2006?I (ar%umg that “the process ofiptting people to actively end their lives befoheit disease
en_d_sdthe)lr lives” ought e referred to as “pbigsi assistance with dying,” instead of “physicassisted
suicide.”).

%’Pollcz Statement, Am. Pub. Health Ass’n, Supporfpgropriate Language Used to Discuss End of Life
Choices: Policy NO. LB-06-02 (Nov. 8, 200@)ailable at )
http://lwww.compassionandchoices.org/pdfs/APHA_Rofidf (urging “that accurate, value-neutral termstsas
‘aid |n dym&;’ or ‘patient directed dying” be uséa describe this choice”).

(2004I)E.g, ames E. Dallner & D. Scott Manniriggeath with Dignity in Montana5 MONT. L. Rev. 309, 314-15



II. The Constitutional Landscape
A. GlucksbergandQuill: The Court’s Invitation to Action

GlucksbergandQuill were federal constitutional challenges to the dtates in
Washington and New York, respectively, that praiebiphysician-assisted death. Patients and
physicians argued that prohibiting doctors fromviing medications to competent dying
patients to enable them to hasten death were uticgiomal under the liberty and equality
guarantees of the Fourteenth Amendment of the Co8stitution. Two federal courts of
appeals, including the Ninth Circuit sitting en baagreed’ The Supreme Court reversed,
holding that there is no general right to physiegsisted suicide under either the substantive
due process or the equal protection guaranteeedfdlirteenth Amendment.

The opinions in these cases, while disappointingdeocates of aid in dying,
nonetheless left the door open to future legistateform — in fact, they seemed to invite it. The
opinion of the Court ifslucksbergdid so in the passage quoted at the beginning®péper,
noting that the Court’s ruling would allow the debto continue, and Justice Souter’'s
concurring opinion stated an explicit preferenaelégislative action in this area. He wrote that
“[tlhe Court should . . . stay its hand to allovasenable legislative consideratioii,and that
“the legislative process is to be preferréd.Similarly, Justice O’Connor’s concurrence
demonstrated her concern that state legislaturgs/ba the first opportunity to address the
issue: “States are presently undertaking exteraigeserious evaluation of physician—assisted
suicide and other related issues. . . . In sudugistances, the . . . challenging task of crafting
appropriatel,frocedures for safeguarding . . .thbieterests is entrusted to the ‘laboratory’ of th
States . . .:

B. An Unexpected Outcome: Support for Aggressivia ReEanagement

The practice of sedating patients with intractiéeén into unconsciousness and
withholding food and water until death inevitablysees is known as terminal or palliative
sedation. It was endorsed as an acceptable dpyitine American Medical Association and
other amici in theSlucksbergandQuill cases® Some argued, in fact, that the existence of this
option made physican-assisted dying unnecessary.

In the Supreme Court’s decisions, several memtdrseeaCourt spoke favorably of the
availability of this option. In a concurring opam joined by Justice Breyer, Justice O’Connor
stated that “a patient who is suffering from a texahillness and who is experiencing great pain
has no legal barriers to obtaining medication, fiqumlified physicians, to alleviate that
suffering, even to the point of causing unconsaiess and hastening deatfi.’She further

Y'SeeCompassion in Dying v. Washington, 79 F.3d 796 (Sir. 1996 (en bancjev'd sub nomGlucksberg
521 1).S. 702; Quill v. Vacco, 80 F.3d 716 SZd amoe6),rev'd, 521 U.S. 793.
I((leuckgggrg 521 U.S. at 789 (Souter, concurrlng)
at
4. at 73(’17 (O’Connor, J., concurring) (second anditbimissions in original) (citation and internal ¢atmn
marks omitte
k§ See, e.g. Brlef of the American Medical Ass'n et al. in Sugst of Petitioners at 6, Vacco v. Quill, 521 U.S.
793 g997 (No. 95-1858), 1996 WL 656281.
Glucksberg521 U.S. at 736-37 (O’Connor, J., concurring).



wrote, “There is no dispute that dying patients can obtain palliative care, even when doing so
would hasten their death$’” Several commentators have concluded from thesensents that
some members of the Court went so far as to rezegnconstitutional right to adequate pain
medication, including the practice of terminal atliative sedatiort®

In the years since the Court’s decisions, palletedation has become steadily
incorporated in end-of-life care, and authoritaliterature in medical journals detailing the
practice is burgeonint. This is a positive development. It does not méamever, as some
argue®® that a right to aid in dying is simply not needatthile palliative sedation may be an
acceptable option for some, others abhor an indoceth and lingering demise while family
members stand vigil for the week or ten days iesador dehydration and starvation to bring
about deati! Aid in dying is an important option for those feufing intolerably who do not
want to submit to palliative sedation.

IV.  The Oregon Experience: Has the Laboratory SthseFunction?
A. Challenges to the Death With Dignity Act

Oregon’s Dignity Act was enacted in 1994 throughittitiative process but its
implementation was obstructed for several yeara layvsuit asserting that the law denied the
terminally ill equal protection of the laws. Therth Circuit dismissed that case on the ground
that the plaintiffs lacked standifi§.Opponents also made an effort to force a repealigh
another ballot initiative in 1997. That effortlead when sixty percent of Oregon voters rejected
the repeaf?

ld. at 737-38see alsad. at 791 &Breyer, J., concurring) (“[The challenggatutes] do not prohibit doctors
from providing patients with drugs sufficient tontml| pain despite the risk that those drugs théwvasewill kill.”).
Justice Ginsburg supported O’Connor’s opinion V\unP]omlng it. 1d. at 789. Justice Stevens’s statement that
“there are situations in which an interest in haistg death . . . is entitled to constitutional paiton” seems to
contemplate aggressive treatment for pah.at 741-42 (Stevens, J., concurring). And Jusliceter indicated
“lesser concern” about the difficulty of assessingatient’s wishes “in cases involving limitatioms life incidental
to pajn medication.”ld. at 784 n.16 (Souter, J., concurring). o - ) o

E.g7, Robert A. Burt,The Supreme Court Speaks: Not Assisted Suicide Gahstitutional Rght to Palliative
Care, 337 NEWENG. J.MED. 1234 (1992; David Orentlichethe Supreme Court and Terminal Sedation: Rejecting
Assisted Suicide, Embracing Euthanagid HASTINGSCONST. L.Q. 947, 951-54 (1997%ee alsdrob McStay,
Terminal Sedation: Palliative Care for Intractalfain, PostGlucksbergandQuill, 29 Am. J.L.& MED. 45, 52-53

(2003).

1:3%.9, Nat'l Ethics Comm., Veterans Health Admimhe Ethics of Palliative Sedation as a TherapyastL
Resorf 23 Av. J.HOSPICE& PALLIATIVE MED. 483, 484 (2007) (“There is broad professionatagrent that
palliative sedation is a clinically and ethicallypaopriate response when patients who are neahn da#fer severe,
unremitting symptoms.”); Zev D. Schuman et lthplementing Institutional Change: An Institutior@@dse Study of
Palliative Sedation8 J.PALLIATIVE MED. 666 app. at 672 (2005) (“In the United Statestehs legal and
professional support for palliative sedation. Theted States Supreme Court {facco v. Quill. . . ) recognized
the right of patients to receive palliative sedatiithat is what is required to relieve their sufirg at the end of
IJnE (?tS%:“()O?Z(C))r(?SIt)ted);See alsBernard Lo & Gordon Rubenfel@alliative Sedation in Dying Patient?94
. %or an example of such an argument, see Susan M, Wagmatism in the Face of Death: The Role of Facts
in thg Assisted Suicide Deba82 MNN. L. REV. 1063, 1100 (1998).. _

SeeKathryn L. Tucker;The Chicken and the Eg : The Pursuit of Choiceafbluman([e] Hastened-Death as
a Catalyst for Improved End-of-Life Care; Improvedd-of-Life Care as a Precondition for Legalizatioh
ASS|§2ted Dying60 N.Y.U.ANN. SURV. AM. L. 355, 356 2004[?. )
saee v. Oregon, 891 F. Supp. 1429 (D. Or. 199a8ated 107 F.3d 1382 (9th Cir. 1997).
David J. GarrowThe Oregon TrajIN.Y. TIMES, Nov. 6, 1997, at A31; Kim Murphy/oters in Oregon
Soundly Endorse Assisted SuigitdeA. TIMES, Nov. 5, 1997, at Al.



Although the law finally went fully into effect ih998, opponents continued their efforts
to thwart it. The next strategy was to seek rdhai the federal government, urging the Drug
Enforcement Administration (DEA) to take action @g& Oregon physicians acting in
compliance with the law on the basis that suctvagtviolated the federal Controlled
Substances Act (CSA). The DEA initially opinedttha agents could revoke the registrations of
physicians who assisted in hastening deaths uhdddignity Act. However, U.S. Attorney
General Janet Reno overruled this position, cometuthat the CSA did not reach such
conduct?® Reno stated that “[t]here is no evidence that @esgy in the CSA, intended to
displace the states as the primary regulatorseofitbdical profession, or to override a state’s
determination as to what constitutes legitimate ic@gractice in the absence of a federal law
prohibiting that practice®

Opponents then sought, in two successive sessfdbsnyress, to expand the scope of
the CSA to reach the Dignity A&t. Both efforts failed in the face of strong oppiasitfrom the
medical community, founded on the concern thaptioposed measures would exacerbate
physicians’ fears regarding the use of controligossances in pain manageménht.

A change in federal administration and philosopd/tb a change in legal interpretation.
The Bush Administration’s first Attorney Generadhi Ashcroft, issued a directive in
November 2001 (the “Ashcroft Directive®§,advising that the Department of Justice had
concluded that prescribing controlled substanceeutihe Dignity Act violated the CSA. The
directive stated that “assisting suicide is ndegitimate medical purpose’ within the meaning
of” the regulations governing implementation of @8A and that therefore “prescribing,
dispensing, or administering federally controlletdstances to assist suicide violates the
[CSA]."?° In particular, “[s]uch conduct by a physicianigtgred to dispense controlled
substances may ‘render his registration . . . is=d@nt with the public interest’ and therefore
subject to possible suspension or revocation ujtderCSA].”*°

The Ashcroft Directive was challenged in federalrtdy the state of Oregon, an Oregon
physician, and a group of terminally ill Oregoniaw$io asserted that it violated the CSA, the
Administrative Procedure Act, and the U.S. Constitu The district court reached only the
guestion of whether the directive was within thepscof the CSA. The court concluded that it
exceeded the authority granted under the CSA, g@&fraanent injunction was entered:

‘Statement of Attorney General Reno on Ore on’s Dedth Dignity Act, 98 Op. Att'y Gen. 259 (1998)
(“The Department has conducted a thorough and wamefiew of the issue . . . . We have concluded #uverse
action against a pfg&man who has assisted imcédsun full compliance with the Oregon Act woulidt be
authg{azed by the CSA.")

*pain Relief Promotion Act of 1999, H.R. 2260, 106tng. (1999); Lethal Drug Abuse Prevention Act of
1998, H.R. 4006, 105th Cong. (1998). ) ) o
SeeMarcia Angell, EditorialCaring for the Dying Congressional Mischi841 New ENG. J.MED. 1923,
1923 (1999) (“If the bill becomes law, it will alrabcertainly discourage doctors from prescribing@ministering
adequate doses of dru?s to relieve the symptordging patients.”); David Orentlicher & Arthur Caplarhe Pain
Relief Promotion Act of 1999: A Serious Threat &lliBtive Care 283 JAMA 255, 255 (2000) (“[PFlrogress in [the
area of improved pain care] may be dealt a sevshmek should Congress decide to enact the [PRPEJ20 . .. .
[T]he most likely effect of PRPA would be to discage physicians nationwide from adequately treatieg
suﬁgyn_g of their dying patients.”). ) _
Dispensing of Controlled Substances to Commit 8eicAtt’'y Gen. Order No. 2534-2001, 66 Fed. Reg.
56,6097 (Nov. 9, 2001).
5d. at56,608. o .
Id. (omission in original) (citation omitted).



The determination of what constitutes a legitimadedical practice or purpose
traditionally has been left to the individual state.. The CSA was never
intended, and the USDOJ and DEA were never autdyito establish a national
medical practice or act as a national medical hodia allow an attorney general
— an appointed executive whose tenure depends ebntion whatever

administration occupies the White House — to deiteenthe legitimacy of a

particular medical practice without a specific caggional grant of such
authority would be unprecedented and extraordifrary.

The Ninth Circuit affirmed the lower court’s rejaunt of this back-door attack on the
Dignity Act through the Controlled Substances ZctAnd in January 2006, the U.S. Supreme
Court affirmed, leaving Oregon’s landmark law irtac

B. Implementation of the Act

The Oregon Death with Dignity Act has now beenarcé for 10 years, and experience
under the law demonstrates that a carefully cradtddn dying law can work well.

The Dignity Act establishes tightly controlled peatires under which competent,
terminally ill adults who are under the care ofadtending physician may obtain a prescription
for medication to allow them to control the timége, and manner of their own impending
death®® The attending physician must, among other thidggermine that the patient is mentally
competent and an Oregon resident, and confirmakient’s diagnosis and progno&fsTo
qgualify as “terminally ill,” a person must have “arcurable and irreversible disease that has
been medically confirmed and will, within reasoreabiedical judgment, produce death within
six months.®*

The attending physician also must inform persogsesting such medication of their
diagnosis and prognosis, the risks and probabidtsesf taking the medication, and alternatives
to taking their own lives, including, but not lirai to, hospice care and pain reffefa
consulting physician must confirm the attendinggtign’s medical opiniofi’

Once a request from a qualifying patient has beepgrly documented and witnessed,
and all waiting periods have expirétthe attending physician may prescribe, but notiater,
medication to enable the patient to end his ofifeem a humane and dignified manner. The
Dignity Act protects physicians and pharmacists wbbin compliance with its comprehensive

#0regon v. Ashcroft, 192 F. Supp. 2d 1077, 1092@D.2002) aff'd, 368 F.3d 1118 (9th Cir. 2004)ff'd sub
nomgGonzaIez v. Oregon, 546 U.S. 243 (2006).

~2Ashcroft 368 F.3d 11183ffd sub nomGonzalez546 U.S. 243.

5. o€€0R. REV. STAT. § 127.805 (2005).

,d. §127.815.

~d. § 127.800(12).

51d. § 127.800(7).

Id. §§ 127.80 (425, .800(8), .820. . . N _ _ o

*¥d. 88 127.840-850. The Dignity Act requires a fifieay waiting period between the patient’s initieal
request and the writing of the prescription, aridr -el%ht hour waiting period between the patiemiritten
request and the writing of the prescriptidd. § 127.850.



procedures from civil or criminal sanctions, ang arofessional disciplinary actions based on
that conduct®

The Dignity Act requires healthcare providers te feports with the state documenting
their actions’® which means that there is extensive documentafi@regon’s experience. To
date, the Oregon Public Health Division and Departtof Human Services have issued nine
annual reports that present and evaluate the s&tgerience with the Dignity Aét. Related
reports and articles also have been publishechitig medical journal¥ These reports
constitute the only source of reliable data regayd@ictual experience with legal, regulated
physician-assisted dying in America.

C. Findings: Thé.aboratory Has Served Its Function

Oregon’s annual reports demonstrate that the upbysfician-assisted dying has been
limited. During the first nine years in which plgian-assisted dying was a legal option, only
292 Oregonians chose’ft. And although there has been a gradual increageirate of those
opting for physician-assisted dying, the overal n@mains low: the 38 terminally ill adults who
chose this option in 2005 represented only 12 ddfathevery 10,000 Oregonians who died that
year™ A 2000 survey of Oregon physicians found thay tix@nted 1 in 6 requests for aid in
dying, and that only 1 in 10 requests resultedsisténed deatft. Roughly one-third of those
patients who complete the process of seeking mealnsaunder the Dignity Act do not go on to
consume the medications. These individuals dexefort from having the option to control
the time of death yet ultimately die of their diseavithout exercising that contrBl.

The evidence also shows that vulnerable populatiane not been placed at risk. At the
time Glucksbergwas litigated, opponents asserted that recogniti@right to aid in dying

%9d. § 127.885(1)-(2).

“Id. § 127.865.

*1OR. PuB. HEALTH DIV., OR. DEP T OFHUMAN SERVS., DEATH WITH DIGNITY ACT ANNUAL REPORTS
http:z{éoregon.gov/dhs/ph/pas/ar-mdex.shtml (lasited Jan. 19, 2008) |Lr]erelnaftel\leUAL REPORTV%_ o

E.g, Andrew |. BataviaSo Far So Good: Observations on the First Year refgon’s Death With Dignity
Act, 6 PsycHoL PuB. PoL’'y & L. 291 (2000); Margaret P. Battin et dlegal Physician-Assisted Dying in Oregon
and the Netherlands: Evidence Concerning the Impadeatients in “Vulnerable” Groups33 JMED. ETHICS 591
(2007); Arthur E. Chin et alLegalized Physician-Assisted Suicide in Oregon -e-Hilst Year's Experience&40
NEW ENG. J.MED. 577 (1999); David Orentlichefhe Implementation of Ore%on’s Death With Dignitt:A
Reassuring, But More Data Are Need6dsYCHOL PuB. PoL’Y & L. 489 (2000) (stating that implementation of
Oregon law has so far been limited to terminallpdtients with a clear, persistent, and voluntaguest for
hastened death); Amy D. Sullivan et &kgalized Physician-Assisted Suicide in Oregon -e-Jécond YeaB42
NEW ENG. J.MED. 598 (2000)see alsdstraton supranote 8; Timothy E. Quill & Christine K. Cassé¥rofessional
Organizations’ Position Statements on Physicianigisd Suicide: A Case for Studied Neutralit$8 ANNALS
INTERNAL MED. 208 (2003).

OR. PUB. HEALTH DIv., OR. DEP T OFHUM. SERVS,, DEATH WITH DIGNITY ANNUAL REPORTS YEAR 9—2006
SUMMARY (2007), http://oregon.gov/dhs/ph/pas/docs/yeafdtpteinafter NNTH ANNUAL REPORT. Some
commentators have observed that legal medicalMiateions that will bring about death, such as reaho¥ feeding
tubes, are reluctantly taken, and have reasonedthis that if aid in dying were legal it would albe rare.See
David Orentlicher & Christopher M. Callahdfgeding Tubes, Slippery Slopes, and Physician-essBuicide25
J.LEGAL MED. 389 (2004). The Oregon data supports this coigt@nt

OFFICE OFDISEASEPREVENTION & EPIDEMIOLOGY, OR. DEP T OFHUMAN SERVS,, EIGHTH ANNUAL REPORT
ON OREGON SDEATH WITH DIGNITY ACT 4-5 (2006) available athttp://oregon.gov/dhs/ph/pas/docs/year8.pdf
[hereinafter BGHTH ANNUAL REPORT]. ) . o

Linda Ganzini et al.Physicians’ Experiences with the Oregon Death Wiignity Act 342 New ENG. J.MED.
557, 557 (200(22 éflndlng that the availability dcdlfative care led some, but not all, patientsharge their mind
aboyt hastened death). )

SeeANNUAL REPORTS supranote 41; NNTH ANNUAL REPORT, supranote 43 (showing number of
prescription recipients each year compared to numbéeaths from use of prescriptions).



would jeopardize vulnerable populations and po#digtsubject them to abuse. Some expressed
concerns about disproportionate use of this ogdiithe elderly, women, the uninsured, people
with low educational status, the poor, and othéysiocal segment of the community of persons
with physical disabilities also arguedasici curiaeagainst empowering terminally ill patients
with the right to choose aid in dying, expressirfgax that persons with disabilities would be
considered marginal and expendable and come unessyre to end their lives prematuré&ly.

Researchers who have examined the experience go@teve concluded that there is
no evidence to suggest that these concerns weldowabled?® The data demonstrates that the
option of physician-assisted dying has not beeceiupon those who are poor, uneducated,
uninsured or otherwise disadvantagéd-or example, the eighth annual report found ghat
higher level of education is strongly associateth\he use of physician-assisted dying; those
with a baccalaureate degree or higher were 7.%tmmare likely than those without a high
school diploma to choose physician-assisted d¥finghe report found that 100% of patients
opting for physician-assisted dying under the DigjAict had either private health insurance,
Medicare, or Medicaid, and 92% were enrolled inphcescare’ In one report that looked at the
effects on vulnerable populations in Oregon, tiseaechers concluded, “We found no evidence
to justify the grave and important concern oftepressed about the potential for abuse —
namely, the fear that legalized physician-assidiedg will target the vulnerable or pose the
greatest risk to people in vulnerable groufss.”

Outside observers, after carefully studying implatagon of the Oregon law, also have
concluded that it poses no risk to patients. Kkan®le, a report prepared for the Vermont
legislature, after a thorough review of the Oregaperience, concluded that “it is quiet [sic]
apparent from credible sources in and out of Orggahthe Death with Dignity Act has not had
an adverse impact on end-of-life care and in albpbility has enhanced the other optiors.”
Leading scholars have come to conclusions suchisis'tworried about people being pressured
to do this . ... But this data confirms . .attthe policy in Oregon is working. There is no
evidence of abuse or coercion, or misuse of thieypdt*

“’Brief for Not Dead Yet et al. as Amici Curiae infhwrt of Defendants-Appellants, Glucksberg v. WA15
U.S, 702 (1997), 1996 WL 707992. ) . ) ) o

“®For a recent comprehensive overview of the Oregperence, urging that medical associations adopt a
position of neutrality on assisted dying laws, Qesll & Cassel,supranote 42.See alsd.inda Ganzini et al.,
Oregon Physicians’ Attitudes About and Experientits End-of-Life Care Since Passage of the Oregeath
with Dignity Act 285 JAMA 2363 (2001); Melinda A. Lee & Susan WlI€, Oregon’s Assisted Suicide Vote: The
S|Iv% L|n|ngr124 ANNALS INTERNAL MED. 267 (1996); Stratorsupranote 8.

E.g. CTR. FORDISEASEPREVENTION & EPIDEMIOLOGY, OR. HEALTH DIv., DEP T OFHUMAN RES.,, OREGON S
DEATH WITH DIGNITY ACT: THE FIRST YEAR'S EXPERIENCE7 (1999),available at .
hjctp://oreg_on.gov/dhs/ph/pas/docs/yearl.R/Idféf‘l?ﬂ;s;lavho chose physician-assisted suicide were not
disproportionately poor (as measured by Medicaitlis), less educated, lacking in insurance covemgacking
in access to hospice care. Sge alsdBattin et al.,quranote 42; Kant PateEuthanasia and Physician-Assisted
Suicide Policy in the Netherlands and Oregon: A @arative Analysis19 JHEALTH & Soc. PoL’y 37 (2004)
(flndEl,ElEg no empirical evidence of slippery slopednegon, but more potential for a slide in the Nednds).

SlI(JGHtTSéA\NNUAL REPORT, supranote 44, at 12.

.at 23.

22Battin, supranote 42 at 597.

T. LEGISLATIVE COUNCIL, OREGON S DEATH WITH DIGNITY LAW AND EUTHANASIA IN THE NETHERLANDS:
FACTUAL DISPUTESS 3E (2004)available at o
http://\www.leg.state.vt.us/reports/05Death/DeathttWDignity Report.htm.

“William McCall, Assisted-Suicide Cases Down in, @LUMBIAN (Vancouver, Wash.), Mar. 11, 2005, at C2
(quoting Arthur Caplan, director of the Center Bioethics at the University of Pennsylvania Schafdledicine);
see alsdStratonsupranote 8, at 480-82.



Some disability rights advocates continue to expoesicerns about the potential impact
of aid in dying on persons with disabilities. Rasders who have examined the Oregon data,
however, have reported that there is “no evideridceightened risk” for people with non-
terminal physical disabilitie¥. They found that “no one received physician-aasist in dying
who was not determined by two physicians to be itealty ill — that is, no one received such
assistance for disability alon&®” Moreover, the Executive Director of the Oregorvécacy
Center (OAC), which provides legal advocacy fonwndlals with mental and physical
disabilities throughout Oregon and is mandatedalaytb investigate complaints of abuse or
neglect of individuals with disabilities, includimgappropriate actions taken to hasten the death
of such an individual, has stated under oath t#e€ Chas never received a complaint that a
person with disabilities was coerced to make usa@Dignity Act.”® The only complaints
OAC had received, he said, were a few expressingara that some persons who wish to make
use of the Act might be prevented by their phystlisdbilities from self-administering
medication as permitted under the Act. He wentoosay, “I am not aware of any data that
suggest that Oregonians with disabilities thatrexterelated to a terminal illness have made use
of the Dignity Act.”®® If disability advocates nonetheless remain camegmbout whether
enough data is being collected, advocates of aityiimg would fully support the collection of
additional data on the impact of the law on thelolisd.

Not only have the harms some feared failed to naditeg, but the Dignity Act has
produced distinct benefits. First, the Dignity Aets galvanized significant improvements in the
care of the dying in Oregon. Oregon doctors refh@t since the passage of the Dignity Act,
steps have been taken to improve their abilityraviodle adequate end-of-life care. These efforts
include improving their knowledge of the use ofrpaiedications for the terminally ill,
improving their ability to recognize depression arlder psychiatric disorders, and more
frequently referring their patients to hospice pesgs>° One survey of Oregon physicians on
their efforts to improve end-of-life care since 498und that 30% of respondents increased their
number of referrals to hospice care and 76% médde®to increase their knowledge of pain
medication®® A survey of hospice nurses and social worke@riegon revealed that between
1998 and 2003 they observed an increase in phgsidiaowledge of palliative care, as well as
an increase in physicians’ willingness to refeiigyras to hospice and to care for hospice
patients’*

> Battin et al. supranote 42, at 594.
g;Afi‘idavit of Robert Joondeph, October 18, 2007 fiiemwith author).

5g_’S_éeGanz_ini et al.supranote 48see alsd_ee & Tolle,supranote 48, at 268-69; Lawrence J. Schneiderman,
I?1hyS|C|an-ASS|sted Dyin293 JAMA 501, 501 (2005); Quill & Cassslpranote 42, at 209. Schneiderman notes
that

one of the unexpected yet undeniable consequeric®segon’s Death with Dignity Act permitting
physician aid-in-dying iS that “many important anteasurable improvements in end-of-life care”
occurred following the Act’s implementation. Rathit@ian becoming the brutal abattoir for hapless
paﬂ_en_ts that some critics predicted, the stata Isader in providing excellent and compassionate
palliative care. o )
Schneidermarsupra at 501 (reweme and quotingHiPSICIAN-ASSISTEDDYING: THE CASE FORPALLIATIVE CARE
AND PATIENT CHOICE (Timothy E. Quill & Margaret P. Battin eds., 20D4)
,canzini et al.supranote 48, at 2363, ) o _
“'Elizabeth R. Goy et alQregon Hospice Nurses and Social Workers’ Assedsofiéthysician Progress in
Palliative Care Over the Past 5 YeallSPALLIATIVE & SUPPORTIVECARE 215 (2004).



Moreover, in addition to the improvement of enditd-care, the legal option of
physician-assisted death has psychological berfefitsoth the terminally ill and the healthy.
The availability of the option of aid in dying giv¢he terminally ill autonomy, control and
choice, which physicians in Oregon have identifsdhe overwhelming motivational factor
behind the decision to request assistance in d¥irtdealthy Oregonians know that if they ever
face a terminal iliness, they will have control afmbice over their manner of de&th.

In short, the data demonstrate that, far from gpaimy hazard to patients or the practice
of medicine, making the option of assisted dyingikable has brought about improvements in
end-of-life care and widespread benefits for teatynill, and other, Oregonians.

V. Beyong Oregon: Are Other States Ready to MalkkiADying Legal?
A. What Currently Happens Outside of Oregon

Physicians throughout the country report that tlegylarly receive requests for
assistance in dying. A significant percentagerohgary care physicians and an even larger
percentage of oncologists in the United Statesrtdaving been asked for their assistance in a
patient’s hastened dedth.Because Oregon is the only jurisdiction in theteth States where
aid in dying is legal, however, when it occurs algsof Oregon, it occurs in covert, underground
practice, where complications are more likely towoc- much like the era when women could
not legally choose to terminate an unwanted pregnand had to resort to dangerous, “back
alley” abortions®> For example, there is a much higher chance ekénded time until death
after consuming lethal medications under coverttra® Moreover, the stress and anxiety for

62Kath¥ L. Cerminara & Alina PereZ herapeutic Death: A Look at Oregon’s LaBvPsYCHOL PuB. POL’Y &
L. 503, 512-13 (2000) (acknowledging possible niegatffects of legalized aid in dying, but concluglithat the

data from Oregon in one year justifies an optiroistew); see alsd_inda Ganzini et al Experiences of Oregon
Nurses and Social Workers with Hospice Patients Requested Assistance with Suicié7 New ENG. J. MED.

582 (2002) (reporting that nurses and social warkated desire to control circumstances of deatheamost
important reason for requesting aid in dying); lar@anzini et al.Oregon Physicians’ Perceptions of Patients Who
Request Assisted Suicide and Their Famibes$.PALLIATIVE MED. 381 (2003) (finding physicians receiving
requests for lethal medication perceive patientwasting to control their deaths). o ) )
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patients at risk have been offered. For exampie,anmmentator studied the reluctance of patierdgaoviders to
withdraw feeding tubes, an option legal in evertestSeeOrentlicher & Callaharsupranote 43, at 390. He
concluded that the data show that feeding tubeswsrutilized and argues that this demonstratestahce to take
stepg, that will precipitate death and that suchctahce will apply in the context of aid in dyinigl. )

SeeEJ EmanuelEuthanasia and physician-assisted suicide, A rewikthie empirical data from the United
StateSARCHIVES OFINTERNAL MEDICINE 2002;162:142-152( the prevalence of_requestsmbmad)gng between
1991 and 2000 ranged widely, from 5% to 56% of eyed physicians. This variability was attributacart to
different methods used, year of the survey, ge gion, and surveyor-specific characteristicsswell as the
medical specialty of those being surveyed. Ovgekatianuel concluded that less than 20% of nonogisibhad
received requests for assistance dying, while upatbof oncologists had received such a requébkese data also
indicate that the percentage of surveyed physicirshad performed aid in death or voluntary acduthanasia
ranged from 2.5% to 53%, with the highest prevademported among oncologists and Human Immunoeéefigi
}]/II’US H|2\6)OS eCIKIzlgStS')' Monica Davel{evorkian Freed After Years in Prison for Aiding&de, N.Y. TIMES,

une_2, , at A8.

%‘f’ When patients must go underground for medical, ¢aeerisk of encountering a provider who does not
practice competent, ethical medicine is greatlgeased: The most well known “back alley” proviftarpatients
seeking control over their own death may be JackoKéan, the Michigan pathologist who assistedquas with
chronic and terminal conditions to end their livefien in the back of an old Volkswagen van. Kédem was
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Aiding SuicideN.Y.TIMES, June 2, 2007, at A8.



the patient and family is much higher when no ptigsi can legally be involved to counsel the
patient and family and provide the prescriptionfeedications.

Thus, the question is not whether assisted dyimigoacur, but whether it will occur in a
regulated and controlled fashion with safeguaradssanutiny — or covertly, in a random,
dangerous, and unregulated manner.

B. Support for Aid in Dying Laws

In support of the patients and physiciansiancksbergandQuill, many citizens of
Washington and New York shared their stories immncusbrief to the Supreme Court,
detailing the suffering of loved ones who were altdwed to self-administer medications to
hasten death when their dying process became iabé$® Countless citizens have joined the
discussion since théfi.

According to a number of polls, support for aiddiying is widespread nationwide. A
2006 poll found that 60% of Americans “believe asp@ has a moral right to end their life if
they are suffering great pain and have no hopmpfavement,” an increase of nearly 20
percentage points since 1975, and 53% “believesopeéhas a moral right to end their life if
suffering from an incurable diseas@.”A poll published in January 2002 found that 65% o
respondents support legalization of the right tgspdian-assisted dying and 61% favored
implementation of a version of the Dignity Act mefr own state§' Another group of studies
found that between 63% and 90% of people withraiteal iliness support a right to physician-
assisted dying and would like to have the optiosilable to thenf? In California, surveys in
February 2006 and February 2005 found that 70%atifdCnia residents support the idea that
“incurably ill patients have the right to ask fardaget life-ending medicatior®

Support is also strong among physicians. A natisaavey conducted in
February 2005 found that 57% of the 1088 physicpoiked believe it is ethical for a
physician to assist a competent, dying patienestdn death? A 2001 survey published
by theJournal of the American Medical Associatifmund that 51% of responding
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.at -17.
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521 1.S. 702 (NO. 96-110), 1996 WL 722032. o _ _ _

’DVD: Ethics in America II: Three Farewells: Mediei& the End of Life (Fred Fr|endI\B/ Seminars 2007),
available athttp://www.learner.org/resources/series207.hsm& alsd-rontline: Living Old(PBS television
broadcast Nov. 21, 2006)yailable athttp://www.pbs.org/wgbh/pages/frontline/livingaldepicting stories of
elde;% patients and their families strug?llng taintain dignity as they face age and disease). _
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physicians in Oregon supported the Dignity Act &ghlization of physician-assisted
dying.”” A nationwide survey published in 2001 in tleurnal of General Internal
Medicinefound that 45% of responding physicians believed physician-assisted death
should be legal, whereas only 34% expressed viewsetcontrary?®

At the same time, however, certain groups remaiarsthly opposed. These include the
“right to life” lobby’’ and the Catholic Church. A segment of the diggtibmmunity remains
opposed as well, despite the lack of evidence f@yegon indicating that disabled persons are
put at risk by the availability of aid in dyingn &ddition, some major medical groups remain
opposed, most notably the American Medical Assamiat The opposition of the AMA is
difficult to understand, given that a majority dfysicians support the option of aid in dying. In
addition, other medical organizations have softghed stance on the issue; for example, the
American Academy of Hospice and Palliative Medidirasitioned from opposition to a neutral
position, noting that is membership was divid&dther medical associations, including the
American Medical Women'’s Association and the Amemid/ledical Students Assoction, have
adopted policies strongly supporting the practice.

C. Aid in Dying Measures in Other States

Efforts to pass laws similar to Oregon’s DignitytAave been launched in other states,
including Hawaii, Maine, Michigan, Vermont, Conneat, Wisconsin, Arizona, and California.
The California Compassionate Choices Act (CCCAYpithuced in 2007, would allow a mentally
competent, terminally ill patient with a prognosighree months or less to obtain a prescription
to bring about hastened de&thThe CCCA, while modeled on the Oregon law, isenor
restrictive in certain respects, as a result ofradneents offered and accommodations made in
the legislative process. For example, the CCCAldvpermit use of the law only when a patient
has up to three months life expectdtiagther than six months as permitted in Oretoin

Ganzini et al.supranote 48, at 2365. . . .

*Simon N. Whitney et alViews of United States Physicians and MemberseoAtherican Medical
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to hasten death by medication, and 24% statedttagtwould be W|I!|nghto do so by injection. Diake Meier et
:illl.,gA le?ltéognzlllgsglg)vey of Physician-Assisted Suicide Entthanasia in the United State338 New ENG. J.MED.
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how they are funded, seeNIB. EISENBERG USING TERRI: THE RELIGIOUS RIGHT'S CONSPIRACY TOTAKE AWAY
OUR RIGHTS 2005f), and RLIGIOUS COAL. FORREPROD CHOICE, THE MEDICAL RIGHT (2007) (examining the
concerted effort of the religious I‘I?ht_ to intruddigious values in to the practice of mediciaggilable at
http://www.rcrc.org. The National Right to Life @mnittee filed an amicus brief opposing aid in dying
Glucksberg1996 U.S. S. Ct. Briefs LEXIS 731. ) o )

Position Statement, Am. Acad. of Hospice & PaNatMed., Physician-Assisted Death (Feb. 14, 2007),
http://www.aahpm.org/positions/suicide.html. S
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addition, the CCCA explicitly requires that theipat self-administer the medications, whereas
in Oregon this is implicit® The already stringent limitations of the Oregoodel were made
even more stringent by California legislators seghod devise a measure that addresses public
concerns while still providing comfort and reliefdying patients who find their situation
intolerable. Yet, even with a more stringent measand the data from Oregon demonstrating
no harm to patients, the CCCA was not passed bg#hérnia legislature, due in large measure
to the opposition of the Catholic Church and théf@aia Medical Associatiofi* The CMA'’s
decision to oppose the measure was likely infludnycthe continued opposition of the AMA,
discussed above.

Earlier this year, an initiative to pass an aidymg law was introduced in Washington
State®® This measure is virtually identical to Oregon’giity Act, and has been endorsed by
the Washington State Public Health Associafforf sufficient signatures are gathered, which is
likely, the measure will appear on the ballot thm/ember Opponents formed an opposition
coalition, called “The Coalition Against Assistedi8de,” and engaged the battle immediately
by filing a challenge in court to the title of theeasure as written by the Washington Attorney
General's office and urging the inclusion of therteassisted suicide® The challenge was
unsuccessful and it is quite likely that the votr$Vashington will have a chance to decide this
fall whether to follow in Oregon’s footsteps.

State constitutional litigation may open the waygatients in other states to access aid
in dying. A state version of the federal caQesll andGlucksberditigation is pending in
Montana®® The plaintiffs in this case assert that mentedignpetent, terminally ill Montanans
have a right protected under the Montana State tifoinen’s guarantees of privacy and dignity
to choose to control their own deaths by obtaimmeglications from their physicians for this
purpose. A number of factors suggest that pratgdilontanans’ choice to receive aid in dying
is likely to be recognized by the Montana Supreroar€Cunder the Montana constitution. The
state constitution includes explicit guaranteeprofacy and dignity’® provisions which have
consistently been construed broadly; the Montanae3ne Court has unequivocally held that the
Montana Constitution provides broader protectiantthe U.S. Constitution. As the court
recently stated: “Montana adheres to one of thet stasgent protection of its citizens’ right to
privacy in the country® Oregon’s experience under its Death with Digaitg and the
growing societal acceptance of this end of lifaapmay also be influential.

°?OR. REV. STAT. §§ 127.800(12), 127.805 (2005).
a.california Compassionate Choices Act § 7197.7. N _
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VI. Conclusion

Ten years have passed since the U.S. Supreme €ouitig inGlucksbergand
Oregon’s Death with Dignity Act went into effecA wealth of information is now available
about Oregon’s experience with legal aid in dyitkgnonstrating that an aid in dying law can be
enacted and implemented in a way that harms n@aodéhat benefits both the relatively few
patientsn extremiswho make use of the option and a great many mbaedvaw comfort from
knowing it is available should their dying procégsome intolerable to them. Citizens and
lawmakers of other states across the country shmed the lessons of Oregon and show the

same compassion Oregon has shown to terminallgoithpetent patients who wish to end their
suffering.



