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On this thirty-fifth anniversary dRoe v. Wadé the state of women’s reproductive
liberty is at best mixed. Those who would likeste the Supreme Court overrleeand the
government once again criminalize abortion haveast as much to celebrate as those who
value the right of women to make their own decisiabout when and whether to have children.
To begin with the good news and reason for hopetaj@rity of Americans continue to support
the Court’s decision iRoeand want to keep abortion legal. The NovembeB286ctions offer
a realistic opportunity to break from eight yeafrs @trongly antRoeAdministration and to
elect a President, and perhaps even a Congresmriiup of judges, laws and programs that will
safeguard and advance women’s reproductive headthilzerty.

On the other hand, the high water mark for repctida liberty (at least to date) came
and went more than two decades ago. Since thesl®gponents oRoe led politically by a
Republican Party with a new “family values” agenkaye worked diligently and with
substantial success to transform the country’d J@géitical and social landscapes. Decades of
mounting legal restrictions combined with harassnagia stigmatization of health care
providers have made abortion services increasieglyavailable to growing numbers of women.
During the same years, programs to prevent uniegpdegnancy, which aim to reduce the need
for abortion, have suffered their own losses astiabnce only” programs have replaced
comprehensive sexuality education. Even as taamddlow to these dangerously incomplete
and inaccurate programs, funding for reproductiealth care for low-income women has failed
to keep up with inflation, growing populations, amekd.

Perhaps most ominous, over the last decade thalzortion movement has made
substantial strides in changing the nature of thdip discourse. Opposition to abortion since
Roe of course, has been framed largely in terms @htloral and religious imperative of
safeguarding the developing embryo and fetus. ifteeests of pregnant women—their ability
to protect their own health and lives, to caretf@ir children, to control their futures—have
generally been either ignored or dismissed as skegro the value of the unborn at all stages of
development.

Beginning in the 1990’s the anti-abortion movemsegan a new campaign to enact
criminal bans on what were labeled “partial birfoaions”—an invented and intentionally
provocative political term previously unknown te@tmedical profession. This campaign in the
end proved very successful in shifting the focuthofetus and away from the woman. The
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U.S. Code and most state legislative codes, asasdhe official reports of Supreme Court
decisions and every first year law student’s camstinal law casebook, now contain gruesome
descriptions designed to make abortions soundnileaticide, to obscure the fact that ninety
percent of abortions are performed in the firstih@aveeks, and to shift the focus entirely away
from the pregnant woman by describing the fetus separate “partially born” person.

In April 2007, a newly constituted Supreme Courtithwustice Samuel Alito in the seat
formerly occupied by Justice Sandra Day O’Connat &ustice Anthony Kennedy the new
swing Justice—reversed course on the constituitynafl criminal bans on “partial birth”
abortions. The Court had struck down a Nebraskarb2000? but in its 2007 decision in
Gonzales v. Carharthe Court upheld a very similar federal stafutlthough some
commentators have downplayed its importa@arhart signals a reframing of the Court’s
approach to abortion with potential major impliocats for additional abortion restrictions that
would inflict greater harm on more women.

Justice Kennedy’s opinion for the five-Justice onigy bears little resemblance to the
joint opinion he coauthored with Justices O’Conaind David Souter iRlanned Parenthood v.
Casey' There, these three key Justices reaffirRe@’s“essential holding,” including that state
regulation of abortion must protect women'’s healilhey eloquently described the centrality of
reproductive autonomy to women’s equality, digraitd self-determination. KennedyZarhart
opinion does not contain any similar recognitiommimen’s essential interests, but instead uses
anti-abortion terminology to describe the bannextedure’s harm to fetal, ethical and moral
interests—and ultimately to uphold the criminal ban notwttireding its intentional omission of
an exception to safeguard pregnant women'’s hedltie. four dissenting Justices@arhart
charge that the majority “dishonors our precedémint that “the Act, and the Court’s defense of
it, cannot be understood as anything other thagffant to chip away at a right declared again
and again by this Court . . /.”

If the Carhart Court had stopped there, the anti-abortion movéprogress in the
fifteen years sinc€aseyin shifting the debate from women to the fetus lddwave been
remarkable. But the decision goes further by ewpainew line of attack dRoe abortion
harms women by breaking the natural bond betweenamcand child, and therefore the
government should deprive women of a choice they thight later regret. In an important
article written shortly before th@arhart opinion, Yale Law School Professor Reva Siegel
chronicled and evaluated this new anti-abortioatstyy> which was developed quietly and then
launched to support a 2006 criminal ban on aboeitacted by the South Dakota legislature.
Siegel compellingly argued that, even if the Sugré@ourt in the future were to overrid®e

2 Stenberg v. Carhart, 530 U.S. 914 (2000).

% Gonzales v. Carhart, 127 S. Ct. 1610 (2007).

* Planned Parenthood of Se. Pa. v. Casey, 505 B331892) (joint opinion).

®See Carhart127 S. Ct. at 1650 (Ginsburg, J., dissenting)i¢ing the Court for its “hostility to the rightoe
andCaseysecured,” as revealed in its choice of language).

®1d. at 1647.

’1d. at 1652.

8 Reva B. SiegelThe New Politics of Abortion: An Equality AnalysisWoman-Protective Abortion Restrictipns
2007U. ILL. L. Rev 991.

9 S.D.CODIFIED LAWS § 22-17-5.1 (2006).



completely, laws like the South Dakota ban noneg®ivould be unconstitutional. By seeking
to protect women from themselves—from making aslenithat the legislature has determined
would violate “the mother’s fundamental naturalimgic right to a relationship with her
child"—the South Dakota law, according to Siegeflects and enforces sex stereotypes in
violation of the constitutional guarantee of equaltection. No court ever ruled on the
constitutionality of this law, however, because ¥beers repealed it in a ballot measure in 2006.

The truly astounding—and most ominous—aspect@&hpreme Court'€arhart
decision is its parroting of the anti-abortion “alian harms women” argument that Siegel
decimated.New York TimeSupreme Court reporter Linda Greenhouse desctitee@ourt’s
decision as suggesting that “a pregnant woman wboses abortion falls away from true
womanhood.*® The Court acknowledged that it had no evidencifport its claim that
abortion causes some women mental harm—includiegei® depression and loss of
esteem*—and Justice Ginsburg’s dissent for four Justiesaits extensive evidence to the
contrary*? But the Court found it “self-evident” and “unext®nable” to assume such harm
because, in its words, “[rlespect for human lifedf an ultimate expression in the bond of love
the mother has for her child® In commenting on the decision, Siegel noted #r®tmous”
shift in the Court’s discourse, which she descriagedbeyond Alice in Wonderland: criminalize
abortion to protect womert®

Il. The Need for a Progressive Vision and Strat€jan

One important lesson pro-choice progressives shalde from recent setbacks is the
value of developing a vision and a long-term sga&t@lan. The anti-abortion road to
underminingRoehas been long, with significant and sometimes siny setbacks (notably,
Planned Parenthood v. CageyProgressives should now take the time to takddng view and
formulate ambitious goals, informed by deep idemalgcommitments and not unduly
constrained by present realities. In short, pregjkes should think big in defining objectives
and devise effective strategies for moving towaeskée objectives.

The progressive agenda should aspire to protectige reproductive liberty and
reproductive health for all. Toward this idealyduld suggest three shifts in strategic priorities,
to augment ongoing efforts to persuade courtsvaligate abortion restrictions. First, focus
more on persuading the public to support meaningjmoductive options through political
action, grassroots organizing and public educat®econd, focus relatively less on the threat of
criminal abortion bans that would be enforceabtééf Court were to overruRoeand more on
abortion restrictions already in place or on thenedliate horizon, obstacles both legislative and
extra-legal that cumulatively deprive growing numgbef women of access to abortion services.
Finally, situate abortion within the full range mfogressive policies essential to genuine
reproductive health and liberty, policies that empowomen and men to prevent unintended
pregnancies and to bear and raise healthy and dvahtielren.
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These recommendations entail not a radical chandection, but significant shifts in
emphasis. They will be familiar to pro-choice adaes, who long have led efforts against all
manners of abortion obstacles and in favor of paegy prevention, maternal health and family
leave. Yet in the public’s eye, the pro-choicesffs associated far more with extremism and
“abortion on demand” than with healthy childbeararmg reductions in the rate of unintended
pregnancy. Effective strategies must target thidip misperception and emphasize political
action, the harm caused by incremental abortiotashes, and a broad range of policies that
promote reproductive choice and health. FinaNgnewhile working on this broadened and
more politically focused agenda, progressives ratistn and reinforce the vital place of legal
and accessible abortion services on that agendeearstl any temptation to avoid the
controversy of abortion.

[l Reproductive Liberty in the Courts

The concerted attack dtoebegan in earnest in the late 1970’s and gainedetnelous
force with the election of Ronald Reagan. The Reagdministration sought to transform
constitutional law on many of the great issuesefday, including by overruling dozens of
Supreme Court opinions. Although the substance of the Reagan administratiagenda in my
view was wrong, its breathtaking ambition and sghsat successes demonstrate the value of
having a long-term vision. The Reagan adminisiratargetedRoe v. Wadeas well as earlier
landmark cases that applied substantive due preredgsis to protect fundamental liberties.
Under the Reagan view, the constitutional guaraotéiberty” should create no obstacle to
laws that ban abortion from the earliest stagggefnancy, criminalize the use of
contraceptiort® or forcibly sterilize people as a form of punismnE The Reagan agenda also
warned against future expansions of liberty thatilbofor example, protect same-sex physical
intimacy. This opposition to fundamental libertieas situated within a broad framework that
sought both diminished judicial protection for age of rights and liberties (justified by the
“original intent” of the Framers) and judicial endement of an approach to “federalism” that
would narrow Congress’s authority to safeguardtsgh

One approach to formulating a progressive reprindeicights agenda would identify
Supreme Court decisions “consistent” and “incoesistwith the desired vision of reproductive
liberty, just as the Reagan administration didctsa list obviously is of most direct use when
prepared by an administration that seeks to dgeeernment litigators and advisors on judicial
selection, again as the Reagan administration Bid.progressives, too, can benefit from their
own list, both to prepare for a future sympathatiministration and, in the meantime, to inform
ongoing work in other arenas. The progressiveshsiuld begin with an acknowledgment of
losses—principally thaRoe v. Wadeo longer governs the constitutionality of abartio

15 See, e.gQFFICE OFLEGAL PoLICY, U.S.DEP T OF JUSTICE, REPORT TO THEATTORNEY GENERAL, THE
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PoLicy, U.S.DEP T OFJUSTICE, GUIDELINES ONCONSTITUTIONAL LITIGATION (1988);see alsdawn E. Johnsen,
Ronald Reagan and the Rehnquist Court on Congnealsieower: Presidential Influences on Constitutibna
Change 78 IND. L.J. 363 (2003) (discussing the Reagan blueprintddical constitutional change).

16 SeeGriswold v. Connecticut, 381 U.S. 479 (1965).

1" SeeSkinner v. Oklahoma, 316 U.S. 535 (1942).



restrictions. Instead the Court's 1992 decisioRlemned Parenthood v. Casegntrols*®
Caseyis best known for its reaffirmation &oés “essential holding,” which confounded
expectations that the Court would overrRleeexpressly and completelfCaseytherefore
brought tremendous relief Ro€s supporters.

Far less noted, theaseyCourt allowed the government substantially greateghority to
interfere with women'’s reproductive choices. Thmuf, in fact, upheld restrictions it previously
had held unconstitutional, and in the process oledlrin part protective rulings from the
1980s™® Chief Justice William Rehnquist@aseydissent noted thaRoecontinues to exist, but
only in the way a storefront on a western movieesétts: a mere facade to give the illusion of
reality.”® Carhart confirms the harnCaseydid toRoe Justice Kennedy, a swing fifth vote and
author in both of the later cases, emphasize@hirhart thatCasey'struck a balancé® that
centrally included the government’s “substantigrast in preserving and promoting fetal life”
from the outset of pregnané§. To that very great exte@@asey(and, even morearharts
reading ofCasey is inconsistent with a progressive notion of tige

A progressive list of wrongly decided cases alsmudd include several that upheld
harmful and deceptively reasonable-sounding ré&tns on access to abortion services. Chief
among them are decisions that upheld the exclusfiabortion from health care the government
provided the poor, the prohibition of abortion seeg at publicly funded medical facilities (even
when no public funds subsidized the services),mal@otice and consent requirements, and
most recentlyGonzales v. Carhaff Progressives also should anticipate future coetsies,
including those that might arise from medical aciérstific advances.

Most critical, just as conservatives promoted &iedism” and “originalism” in the courts
and even more effectively in political arenas, pesgives should develop improved
understandings of the constitutional bases forogyetive liberty. Progressives need to rethink
the theoretical underpinnings Bbe—and what is left oRoeafterCaseyandCarhart—and also
situate access to abortion, contraception and dejtive health care within a broader
progressive constitutional vision. Although thejonigy in Carhartincluded a shocking reliance
on gender stereotypes about women’s natural rohecadlser, the four dissenting Justices made
significant progress in this regard by resting oeloictive liberty for the first time on a theory of
equal protection and equal citizenship. JustiageskRirg wrote for the dissenting Justices:
“Thus, legal challenges to undue restrictions ooriédin procedures do not seek to vindicate

505 U.S. 833.
1 SeeThornburgh v. American Coll. of Obstetricians & I@gologists, 476 U.S. 747 (1986); City of Akron v.
Akron Ctr. for Reprod. Health, Inc., 462 U.S. 4168§3).
2 Casey 505 U.S. at 954 (Rehnquist, C.J., dissenting).
L carhart, 127 S. Ct. at 1627.
2|d. at 1626.
% gee, e.gOhio v. Akron Ctr. for Reprod. Health, 497 U.S250990) (upholding restriction on minors); Hodgson
v. Minnesota, 497 U.S. 417 (1990) (upholding resith on minors); Webster v. Reprod. Health Ser482 U.S.
490 (1989) (upholding public facility ban); H.L. Matheson, 450 U.S. 398 (1981) (upholding restiictin
minors); Harris v. McRae, 448 U.S. 297 (1980) (Udmg public funding ban); Bellotti v. Baird, 428.8. 132
(1976) (upholding restriction on minors).
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some generalized notion of privacy; rather theayi@eon a woman’s autonomy to determine her
life’s course, and thus to enjoy equal citizenstagure.®*

V. Priority One: Enhance Public Education anditiall Action

Thus formulated, the progressive agenda woulddacuthe courts as the vehicles for
desired change. To date, litigation has servati@primary and most effective weapon against
dangerous abortion restrictions. Progressivesldramntinue to secure whatever protections are
achievable from judicial enforcement of both state federal constitutions and to develop
constitutional theory for the long haul. Litigatichowever, should not remain progressives’
principal means of safeguarding reproductive rigiscourt-centered strategy for the coming
decades would be dangerously inadequate. The ®epZeurt is unlikely, under any plausible
scenario in the near future, to overr@aseys undue burden test in favoriRbeés more
protective approach (or a new protective theost)alone overrule earlier rulings that upheld
onerous parental consent requirements and disatornfunding provisions. Progressives will
count it a considerable success if the Court retdieCaseycompromise and holds the line by
not adding to the list of harmful abortion resioas it upholds.

Many progressives, it should be acknowledged, leatieizedRoeover the years on the
grounds that (over)reliance on the Court has inddudy energized opponents and falsely
reassured supportersRbe thereby ultimately harming efforts to secure oglctive rights. In
my judgmentRoés enormous and immediate benefits to women andisnand its positive
effect on expectations about women'’s rights—outtvaigy resulting loss in political
momentun?> Regardless, though, of differences in judgmenuathe past, progressives should
agree in the coming decade to dedicate relativedgitgr resources to build public and political
support at every level of government.

Progressives also should agree—and should endeapersuade others—that restrictive
abortion laws do violate women’s constitutionahtgy whether or not the Court protects those
rights. Even in political arenas, pro-choice asjpins can be strengthened by appeals to the
Constitution and to the notion that compulsory paegy and childbirth are beyond the
government’s authority. GiveRoés stature and the Court’s prior vigorous protetid
reproductive liberty, an appeal to the Constitutiopolitical battles over abortion seems
particularly helpful. It is far more effective @mo my mind more accurate) to emphasize that
the Court protected the constitutional right toa@® until the ideological right took over the
Court, rather than it is to argue that the Coumtteo far and that the debate is now where it
belongs, in the legislatures.

Pro-choice advocates, with national organizatioeedquartered in Washington, D.C.
and New York, have done more to supplement litggatvith national political work than they

24 Carhart, 127 S.Ct. at 1641 (Ginsburg, J., dissenting)n@iarticles by Professors Reva Siegel and Sylaia L
that argued the constitutional guarantee of equaikption, and not only liberty, should be consédea source of
constitutional protection against abortion resiwits); see alsONVHAT ROE v. WADE SHOULD HAVE SAID (Jack M.
Balkin, ed., 2005); Jack M. Balkidbortion and Original Meaning24 GNST. COMMENT. (forthcoming 2007).
% SeeDAVID J.GARROW, LIBERTY & SEXUALITY : THE RIGHT TO PRIVACY AND THE MAKING OF ROE V. WADE 609-
617 (1998).
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have expanded efforts at the state and local lentgwithstanding the good work of the
NARAL Pro-Choice America, Planned Parenthood anceAcan Civil Liberties Union affiliates
throughout the country, the greatest reproducifets need for the coming decades is the
building of strong grassroots political organizagsavith public education capabilities.
Progressives must work effectively outside the tonot only in Washington, D.C., but also in
state legislatures, local communities, politicatties, and elections at every level of state and
local government. Electing representatives whé seifeguard reproductive health and liberty
also promotes a more protective judiciary, botleatly through judicial appointments and less
directly, for history instructs that the courts wibt stay very far ahead of political and public
opinion. The dramatic political, legislative andiicial successes of opponentfRaferesult
directly from their decades-long attention to palplersuasion and grassroots organizing.

My remaining two recommendations will elaboratetlo& desirable content of the largely
political reproductive rights agenda, but firstauton. As attention to state and local politics
increases, progressives should take care not twederthe legitimacy of gross inequalities
determined by a woman’s physical location. A 20@&v York Magazinarticle illustrates the
danger. The article celebrated a state court idecibat declined to find a right to same-sex
marriage, opining that the court had avoided tlobl@ms theRoeCourt created by getting too
far ahead of the public. The article concludediththe right ascendant, it's clear that states’
rights is an essential American principle withony énherent ideological tilt. . . . If letting
Georgia and Indiana and Utah go their own wayesaitice for Massachusetts and California
and New York’s being free to go ours, I'm willing pay it.*® As a former New Yorker now
living in Indiana, | urge against this view of “g¢a’ rights.” Fundamental liberties essential to
equality should not vary state-by-state, despieenibicessity for state-by-state efforts to protect
them. States’ rights should entail the opportutotgxpand, not curtail, rights guaranteed by the
federal Constitution (whether those rights invalaeial equality, freedom of expression, or
reproductive liberty). Progressives should aimuoiform nationwide protection of the
fundamental right of all women, regardless of tistate of residence, to meaningful access to
legal abortion services.

V. Priority Two: Oppose Incremental Obstacles

Since the Republican Party began calling for ghy@oatment of antRoeJustices and
President Reagan began replacing Justices iRdleenajority, one question has drowned out
virtually all others in the abortion debate: Wik Court overrul®oe? And the natural follow-
up: Will states once again criminalize abortiarcing many women to risk their lives and
health with illegal “back-alley” abortionists? Tthaas the proper focus for the 1980's—indeed,
any other seems almost unimaginable—but it is agingly inadequate.

With each appointment, the Court’s supportReediminished, from a solid, bipartisan
seven Justices iRoeitself, to a bare majority of five in 1986. BRbeproved remarkably
resilient. Many court watchers expectdés demise in the 198@/ebstercase. The Court
upheld all the restrictions before it, but the hesin the middle—Sandra Day O’Connor—declined
to join the four Justices who wanted to go furthued strike aRoe’s heart. Justice Harry

% Kurt AndersenThe Gay-Wedding PresemNEW Y ORK MAGAZINE, July 24, 2006.
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Blackmun,Roés author, warned in dissent that the reprieveyikeas temporary and that “a
chill wind blows.”” When by 1992 Presidents Reagan and Bush had eepfize of the seven
Justices in th&®oemajority, Planned Parenthood v. Casess widely expected to deliver the
final blow. TheCaseyCourt’s partial (and eloguent) reaffirmationRdeshocked supporters
and opponents dRoealike.

Looking ahead, the risk remains real that the €wilr overruleRoe But more likely is
a continued death by a thousand cuts, with anyesspoverruling occurring only after the Court
has rendered the formal protections practicallyasse This alternative scenario for a complete
gutting ofRoehas been apparent at least si@eseyauthorized increased governmental
restriction while purporting to reaffirrRoe Carhart eliminated any doubt about the severity of
this threat.

Rather than seek to outlaw abortion directly, E#boropponents pursue an incremental,
multi-tiered strategy to create “abortion-free”tetaand to deter women from having abortions,
often through deception. In the years si@esey states have adopted literally hundreds of
abortion restriction$® With its ban on so-called “partial birth” abortis Congress joined this
state-centered effort, which previously had bestifjad with appeals to federalism and states’
rights® The cumulative effect of these efforts—restrietiegislation that the courts will
uphold, diminished abortion training in medical sols, the stigmatization of women who have
abortions and physicians who perform them, harassarel violence directed at abortion
service providers, at work and at home—has beearmatic reduction in the number of abortion
providers. Many women live in parts of the counttyere abortion services are unavailable
within hundreds of miles, while anti-abortion “d¢sagpregnancy centers” flourish (often with the
assistance of public funding). Indeed, abortiawises are less available in the United States
than at any time since 1974.Legislative and extra-legal obstacles combingateart women’s
access to the clinics that do remain open: mangatenty-four hour waiting periods translate
into multiple long-distance trips often over weeksformed consent” requirements amount to
state-mandated anti-abortion propaganda, and twenpeaonsent requirements for minors thwart
the wishes not only of the pregnant girl but of bestodial parent. Abortion opponents in three
states are just one clinic away from renderingstage “abortion free®

One of those single-provider states, South Dalamthieved instant fame when it
outlawed abortion in all cases except when necgssarave a woman'’s life: no exceptions
were allowed even for rape, incest, severe fetababalities or threats to a woman’s hedfth.
The fact that only one abortion clinic existedhe entire state was far less publicized. The
abortion ban was controversial even among somagwpponents of legal abortion (and
ultimately was repealed by a November 2006 balleasare) because of its lack of a rape or

2"\Webster492 U.S. at 560 (Blackmun, J., dissenting).
% NARAL PRO-CHOICE AMERICA, WHO DECIDES? THE STATUS OF WOMEN'S REPRODUCTIVERIGHTS IN THE
UNITED STATES (16" edition 2007). For an electronic version, see:Httmw.prochoiceamerica.org/whodecides
29 partial-Birth Abortion Ban Act of 2003, 18 U.S.£1531 (2006).
% The Alan Guttmacher Institute RENDS INABORTION IN THEUNITED STATES, 1973-2002, at 14 (Jan. 2003,
updated May 2005gvailable athttp://www.guttmacher.org/presentations/trends.pdf
315eeEvelyn NievesS.D. Makes Abortion Rare Through Laws and StigiiasH. PosT, Dec. 27, 2005, at Al.
%2 3.D.CODIFIED LAWS § 22-17-5.1 (2006).
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incest exception, and also because it faced alogoiin judicial invalidation (at least absent the
appointment of one additional arfdeeJustice). Prominent national anti-abortion orgations
even refused to endorse the ban, favoring insteadhtremental approach of more reasonable-
sounding and limited restrictions tailored to stiotvn the one remaining clinic.

A 2005Frontline documentaryThe Last Abortion Clinicillustrates the effectiveness of
the incremental approach. Concerted anti-abo#dftorts reduced Mississippi, like South
Dakota, to just one clinic that provides abortienvices * Frontline interviewed Mississippi
women who described their utter lack of any mednimgght to decide whether to terminate a
pregnancy. They lived many hours of travel from tiearest clinic, which for many women was
located in a neighboring state and might as weleHaeen in another country. As in the years
beforeRoe the women who most suffer from legal and pratttestacles to safe abortion
services are those without the resources andyatunliravel. These include women who never
have traveled out of their home town, who cannfatrdfthe travel, do not own cars or have
access to any other transportation, who would tlese jobs if they missed the days of work
required to make multiple long-distance trips, vdaonot arrange childcare, or who have
abusive husbands they cannot escape. The litdayifiar: Poverty, location, and abuse are
the same circumstances that prioRimedetermined which women had to risk their lives to
terminate a pregnancy.

TheFrontline episode also described efforts to close thatMassissippi clinic, including
“TRAP” or “targeted regulation of abortion providédaws that impose medically unnecessary,
extremely expensive regulations, such as buildpegifications that mandate hallway widths
and room sizes that mirror hospitals. Another mestriction would require physicians who
perform abortions at the clinic to have admittimyieges at the local hospital, a requirement
that is both medically unnecessary (the clinicadsehas a transfer agreement with the hospital)
and, as those who devised the restriction well knovattainable: the hospital will not confer
admitting privileges to an out-of-state physiciawl ao in-state physician is willing to work at
the clinic because of the continual anti-abortiootgsts and harassment. Given the effectiveness
of ingenious, reasonable-sounding options, whydrotith a highly contentious abortion ban?
In Indiana, anti-choice legislators introduced twits in 2006: one to ban abortion and one a
TRAP law that would have closed every abortioniclin the state, unless and until they could
implement expensive renovations or relocate (leatiwspitals or newly built hospital
equivalents as the only lawful possibility). Th@wnal ban went nowhere, but the legislature
came extremely close to enacting the TRAP law dwdkisg down every one of Indiana’s seven
abortion clinics®

Both sides understand the true intent and sedosts behind such regulations. Pro-
choice advocates have not, however, found effegtaygs to communicate those harms to a
public that favors keeping abortion legal, but toat easily available. Some progressives
speculate that preserving meaningful access tdiabhavould be easier if the Court expressly

33 SeeCynthia GorneyReversing RQeNEW Y ORKER, June 26, 2006, at 46.

3 Frontline: The Last Abortion Clini¢PBS television broadcast Nov. 8, 200B)ailable at

http://www.pbs.org/wgbh/pages/frontline/clinic/.

% SeeGreg HafkinAbortion Clinics May Have to CloS&NDIANAPOLIS STAR, Feb. 3, 2006, at B1; Mary Beth

Schneider & Michele McNeil.awmaker’'s Goal: OverturiRoe v. Wade,NDIANAPOLIS STAR, Jan. 6, 2006, at Al.
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overruledRoeand galvanized pro-choice Americans who curretdiyiot vote based on the
abortion issue. Because of that potential politwgakening, the speculation continues, many
self-proclaimed anti-choice Republicans actuallyndbwant the Court to overruRoe In my

view, bad as the restrictions are, an express wiuegrof Roewould be far worse. The obstacles
to abortion, though, that are most underappreciatedin need of attention are those already in
place or soon to come: the protests, harassmedntialence directed at abortion clinics,
providers and their families; the lack of aborttosining opportunities in medical school; and the
literally hundreds of state abortion restrictionattare designed both to sound reasonable and to
stop the performance of abortions as effectivelsg asminal ban.

VI. Priority Three: Advance a Comprehensive Agenda

The progressive reproductive rights agenda muide not only meaningful access to
abortion services, but also the full range of peassential to genuine reproductive liberty and
health. Advocacy for the right to decide whetltecdntinue or terminate a pregnancy—for
keeping the government out of highly personal;difiering decisions about when and whether to
have a child—should be paired explicitly with threlersement of policies that support women in
all their reproductive decisions. Being pro-chaiceans not only keeping the government out of
people’s private lives, but also defining and praéimgpthe right role for government and society
in supporting women and families.

The progressive agenda should include policiessiinaport healthy pregnancies and
healthy families. Among the policies most directyevant are universal health care, public
funding for childcare, paid family leave, and otkarkplace support for employees who need to
care for children and other family memb&tsPro-choice progressives also should address the
full range of economic justice issues, from theimumm wage to taxation policy to financial
support for struggling families. Also key are pads and practices that protect women from
violence, including in their own homes.

Reproductive liberty also obviously requires thdity to prevent unintended pregnancy.
Progressive priorities should include support fmmprehensive and age-appropriate sexuality
education, universal access to reproductive healtd, and new contraceptive technologies.
Also critical is opposition to all forms of politeation and distortion of reproductive health care
information and services: inaccurate “abstinendg’qrograms that mislead and endanger
children, government support for anti-abortion $@ipregnancy centers,” lengthy delays and
continued restrictions on the over-the-counterlabdity of emergency contraception, national
protocols for the treatment of rape victims thaitaany mention of emergency contraception,
pharmacists’ refusals to fill prescriptions for t@eeption, biased reproductive health
counseling, and costly anti-abortion “TRAP” lawsitfburden clinics that provide not only (or
even primarily) abortion services, but also pregygmrevention and other reproductive health

% For a comprehensive description of a broad praeehagenda, se&JSICAARONS MORE THAN ACHOICE: A
PROGRESSIVEVISION FORREPRODUCTIVEHEALTH AND RIGHTS (CENTER FORAMERICAN PROGRESS2006),available
at http://www.americanprogress.org/issues/2006/09/mben_a_choice.html/more_than_a_choice.pdf.
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services’ All of these so-called “conservative” policiedwlly increase the rate of unintended
pregnancy and thus abortion—not coincidentally beeanany abortion opponents also oppose
contraceptive use.

Every major pro-choice organization has undertakdrstantial efforts in these broader
directions—especially to champion pregnancy pragentPlanned Parenthood long has focused
on pregnancy prevention services: eighty-one peraiits clients receive services to prevent
unintended pregnancy, while ten percent receivetiaoservices® These efforts have borne
real fruit, including significant reductions in mended pregnancy and abortion rates and the
enactment of the Family and Medical Leave Actreihains, however, a difficult and critical
task to convey that pro-choice candidates and adgsa@re not pro-abortion, but pro-prevention,
pro-family, and progressive. This is a challengimgssage but also a promising one, for it seeks
to substitute a true picture for a caricature, rsfn affirmative agenda around which to
organize, and addresses anti-abortion sentimemays that empower rather than burden
vulnerable women and families.

As greater emphasis is given to pregnancy premertnd healthy childbearing, some
cautions are warranted. First, progressives nass$trthe temptation to portray all abortions as
tragedies. Beginning in 1992, President Bill Gimpopularized the saying “abortion should be
safe, legal and rare,” which reflects the worthgi@dion for policies that emphasize prevention
and make abortion less necessary. And yet absamiadic and unforeseen technological and
medical changes, abortion is unlikely to becombyth@are.” An estimated one-third of all
women will choose to terminate a pregnancy by agy-five. Our nation can and should
significantly reduce that number by reducing umitied pregnancy (roughly half of all
pregnancies}? But abortion will remain a necessary option,dgample, when contraception
fails and a woman is not ready to have a child,mitemen conceive following rape or incest,
when pregnant women develop serious medical prabtleat require pregnancy termination,
and when severe fetal abnormalities are detected.

Abortion undoubtedly is a complex, important, ljgbersonal issue, and often a difficult
and painful decision with which many women struggBait emphasizing the terrible tragedy of
any and all abortions stigmatizes women who haeet@ms. To be sure, some abortions
involve tragic circumstances, and many women daicen abortion a personal tragedy. But
many do not, especially when the abortion is pené early in pregnancy, as about ninety
percent are. The tragedy label also promotes slaaohsilence, when protecting choice critically
depends instead upon women’s willingness to taldiply about their personal experiences.

3" SeeUNITED STATES HOUSE OFREPRESENTATIVES COMMITTEE ON GOVERNMENT REFORM-MINORITY STAFF,
SPECIAL INVESTIGATIONSDIVISION, THE CONTENT OFFEDERALLYFUNDED ABSTINENCEONLY EDUCATIONPROGRAMS
(Dec. 2004); @rRISMOONEY, THE REPUBLICAN WAR ON SCIENCE205-221(2005).
% planned Parenthood by the Numbers, http://wwwiedparenthood.org/news-articles-press/politicsepeli
issues/pp-numbers-17300.htm (updated Nov. 14, 28@&)alsdNATIONAL COMMISSION ONAMERICA WITHOUT
ROE, FACING A FUTURE WITHOUT CHOICE: A REPORT ONREPRODUCTIVEL IBERTY IN AMERICA (NARAL 1992).
39 Guttmacher Institute, An Overview of Abortion imetUnited States,
http://www.guttmacher.com/media/presskits/2005/8&Bortionoverview.html (last visited Jan. 12, 2008
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Stigmatizing abortion also feeds anti-abortiorog# to portray women as victims who
make deeply tragic and wrong choices only becawsgdre misled by physicians, clinics and
laws that promote abortio\nd it brands physicians who perform abortionsragaged in (at
best) morally questionable work, at a time whery ttieould be affirmed for their willingness to
meet a desperate health need often at high persosial, in the face of harassment, ridicule and
even risk of physical violence. These dangers amalarmingly more real and immediate,
because of the Supreme Court’s recent endorserhdrg patently false “anti-abortion
shibboleth#° that abortion is bad for women and the governrtiesriefore must protect women
from their own decisions by restricting abortidéven leading pro-choice organizations should
take care, as they pursue political implementatiom broad progressive agenda, that their
actions do not indirectly contribute to the stigni®lanned Parenthood, for example, is right to
educate the public, as it increasingly does, that a small percentage of its work involves
abortion services. But it should continue to rem@aoud of and vocally committed to those vital
services, and resist any temptation to downplagthecause of their controversial nature.

Progressives also should oppose inaccurate anthplete “abstinence only” sex
education and other treatments of sexuality isthegsinstill negative attitudes about sexuality
itself. A century ago, Margaret Sanger, in oppggjovernmental restrictions on contraception
for married couples, talked of “the joys of thestie’ She proclaimed that “[a] mutual and
satisfied sexual act is of great benefit to the@aye woman* Such frank recognition of the
natural, healthy and valuable role of sex in ariguvielationship rarely is heard in today’s public
debate over issues of sexuality. Instead, whakeaeh our young people in sexuality education
courses often can be summarized as: “Sex is diasty and dangerous. Save it for the one you
love and marry.” When nonprocreative sex, evehiwitnarriage, is not valued as one of
humanity’s gifts, government-compelled pregnanay emldbearing can seem more reasonable.
Progressives should encourage public policy prasmsewhat Planned Parenthood lists first
among its values: “Sexuality is a natural, healttiglong part of being humar{'?

VIl.  Conclusion: Looking Beyond our Borders

None of the recommendations outlined above is ttkmsilver bullet, or a pro-choice
version of the wildly successful-and intentionalceptive—“partial birth abortion” ban. Far
from it. Effective advocacy and reform inescapabily require hard and disciplined work over
time, in the face of great challenges. Nor do omygestions directly address the women most
devastated by anti-choice policies, for they partaily to reproductive choice here in the United
States. To conclude, | offer a final recommendatar beyond our borders. Women suffer far
greater harms to their reproductive health andtytie places across the globe, where
contraception as well as abortion services argdller unavailable, health care is nonexistent,
AIDS is rampant, and rape routine. More than hatfillion women die each year because of
unsafe abortion and childbirth practices. Progvessmust address the harms inflicted by our
nation’s foreign policy and the important work afngovernmental organizations abroad, even
as we struggle to avert similar tragedies hereaieh

“OCarhart, 127 S. Ct. at 1648 (Ginsburg, J., dissenting).
*! Margaret Sanger, Family Limitation 6 (1914).
2 planned Parenthood Federation of America BMLIEVE (2003) (on file with author); statement of values
reprinted at http://www.plannedparenthood.org/fii#a-A/education-REAL-WhatYou.pdf.
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