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INTRODUCTION

We have now completed the first full term of thebRxs Court. During
this term the Court issued its first major Estdbiignt Clause decision ldein
v. Freedom From Religion Foundation, Ihdn this case the Court restricted—
although it did not eliminate altogether—the abildf plaintiffs to use their
taxpayer status to obtain standing in federal ctuithallenge government fi-
nancing of religious activity. Specifically, the@t refused to grant standing to
taxpayer plaintiffs challenging executive brancleigiens to fund religious ac-
tivities. Thus, the Court chipped away at its itiadal willingness to recognize
the often highly-amorphous injuries of Establishin€tause plaintiffs and be-
gan integrating Establishment Clause challenges time far more restrictive
rules that have governed standing in federal ceimde Lujan v. Defenders of
Wildlife.> Hein may be the harbinger of further restrictions anding in other
types of Establishment Clause cases, such as cas#ging government en-

1 127 s. Ct. 2553 (2007).
2 504 U.S. 555 (1992).
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dorsement of sectarian religious principles andmls? We could be on the

brink, in other words, of a substantial contractiorthe number and nature of
Establishment Clause claims that may be broughirbahe federal courts. In
the absence of a plaintiff who has a very specibid-style injury—such as a
child who is forced to pray in a public school sl@®m or a prisoner who is
forced to engage in religious activity to obtaimgaelease credits—systematic
Establishment Clause violations may effectively ¢eiped together with

claims under the Statement and Account Clause &t political question$.

The possibility that the Court will impose signditt new procedural
limits on those seeking to bring Establishment €taclaims in federal court is
not, however, the greatest cause for concern ®dthindling number of self-
identified academic and judicial separationistdie Greater concern for latter-
day Madisonians and Jeffersonians is the far monsaus prospect that the
new majority on the Supreme Court is about to ekbara wholesale reinter-
pretation of the entire constitutional approachaamWthe relationship between
church and state. This new approach would abanraon pretense of
church/state separation, in favor of an approaebrfiag some measure of inte-
gration of church and state.

There are many indications that the newly recoméduCourt is likely
to take this step. Two longstanding members ofGbart—Justice Scalia and
Justice Thomas—have already described in detail eesion of church/state
integratiom?  Prior to their elevation to the Supreme Courg tivo newest
members of the Court—Chief Justice Roberts andicéugtlito—also wrote
favorably of this new approa¢hAs usual, in recent analyses of these and other

8 See Heinl27 S.Ct. at 2573 (Scalia, J., concurring) (arguhat “Psychic Injuries”—that is,

injuries deriving from mental distress incurred dngse of exposure to constitutional violations—
are insufficient to establish standing under Aetidll). This approach to the Article Il case or
controversy requirement would virtually eliminatargding to challenge government violations of
the Establishment Clause in the absence of higtadividualized religious coercion, which almost
never occurs outside the public school context.

4 SeeUnited States v. Richardson, 418 U.S. 166, 17941 @denying standing to challenge
congressional violation of Statement and Accourtu€é, and analogizing the claim to a political
question: “In a very real sense, the absence yifparticular individual or class to litigate these
claims gives support to the argument that the stibjetter is committed to the surveillance of
Congress, and ultimately to the political procéss.”

5 See, e.g.Justice Scalia’s assertion (in a dissenting opijoined by Justice Thomas) that
the country’s political structure should reflecethreligious views of the culture’s monotheistic
majority. Seeinfra notes 66-75 and accompanying text.

6 See, e.gJohn G. Roberts, Memorandum for Fred F. FieldingyM, 1985, at 2available

at http://www.washingtonpost.com/wp-srv/nation/docutséoberts/Box48-JGR-SchoolPrayerl.
pdf (last visited June 19, 2007) (in a memoranduittem by Chief Justice Roberts while serving
in President Reagan’s Office of White House CounRBeberts praised then-Justice Rehnquist’s
attempt to “revolutionize” Establishment Clauseigprudence by adopting the theory that the
government may engage in the nonsectarian endonserheeligion); Samuel AlitoNon-Career
Appointment FormNov. 15, 1985, at 3available at http://www.law.com/pdf/dc/alitoDOJ.pdf
(last visited June 19, 2007) (on an applicationafgob as deputy assistant attorney general for the
Reagan Administration, Justice Alito wrote thatallege he “developed a deep interest in consti-
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constitutional matters, the wild card is Justicenkedy. Except in cases involv-
ing the religious coercion of public school childyén which he recoils from the
logical implications of this new integrationist meg, Justice Kennedy votes
consistently with the Court’'s new anti-separatiomsjority. At times, he has
even added his own voice to the integrationist naatiitat a consistent applica-
tion of Madisonian separationist principles woull inherently hostile to reli-

gion, since it “would require government in all nsultifaceted roles to ac-
knowledge only the secular, to the exclusion antbsbe detriment of the reli-

gious.” The separationists’ hope to preserve the Madisoleigacy must there-
fore rest with a Justice who has announced fotttkisighat the Establishment
Clause does not require the government “to avoydaation that acknowledges
or aids religion.?

This Article addresses the details and implicatiohshe new integra-
tionist approach to the Establishment Clause. fiiisé section discusses the
lingering effects of the Court’s long but imperfeshbrace of the theory of se-
paration of church and state. The second secigpusses the major compo-
nents of the new integrationist paradigm of theaBl&hment Clause. The third
section discusses what this new paradigm portesrdhié Establishment Clause
doctrine that frames the innumerable cases invglelashes between politically
powerful religious majorities and the various typéseligious (and irreligious)
dissenters. The fourth and final section suggesisral caveats to the seeming
triumph of the new integrationist model of the Bfishment Clause.

|. THE LINGERING EFFECTS OFSEPARATIONISM

The constitutional theory of church and state heentremarkably con-
sistent over the past half-century since the Suer€aourt first began enforcing
the First Amendment’s Establishment ClausEwerson v. Board of Educatidn
Justice Black’s majority opinion in that case $et thetorical agenda for almost
all of the Court’'s subsequent missives on the sulgé the First Amendment
and the relationship of church and state.Euerson the self-proclaimed First
Amendment absolutist Justice Blatlset forth an appropriately unequivocal
theory of the Establishment Clause. As with hiprapch toward the First
Amendment’s Speech Clauses]ustice Black’s stated approach to the Estab-

tutional law, motivated in large part by disagreameith Warren Court decisions, particularly in
the areas of criminal procedure, the EstablishrGdstise, and reapportionment”).

7 County of Allegheny v. ACLU, 492 U.S. 573, 657 899 (Kennedy, J., concurring in the
judgment in part and dissenting in part).

& d

9  330U.S.1(1947).

10 SeeEdmond CahnJjustice Black and First Amendment "Absolutes": AlRunterview 37
N.Y.U. L. Rev. 549, 559 (1962) (describing Black’s “absolutism”the First Amendment free
speech context).

.
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lishment Clause seemed to take the First Amendénd law” directive liter-
ally.

Of course, neither Justice Black's nor the full @suEstablishment
Clause practice has ever lived up to their stegasationist theor{’. In Ever-
sonitself, for example, Justice Black provided tHéhfivote to uphold New Jer-
sey’s program providing state-financed transpatatf students to religious
schools?® In later cases the Court approved other goverhr@ing and fi-
nancing schemes that benefited religibajong with various activities that had
the effect of subtly communicating the governmestislorsement of religioh,
while Justices insisted repeatedly that they weligedng to the Madisonian
separationist ided?.

Despite the Court’'s inconsistent application ofdéparationist ideals,
the repeated avowals of adherence to the principkeparation of church and
state are nevertheless significant. First, ther@oarticulation of separationist

12 See Eversqr830 U.S. 1.
B .

14 Seezelman v. Simmons-Harris, 536 U.S. 639 (2002) (Ighhg Cleveland school voucher
program, which provided substantial sums to parefitshildren attending religious schools);
Mitchell v. Helms, 530 U.S. 793 (2000) (permittipgblic school district to lend educational
materials and equipment to private religious scépohgostini v. Felton, 521 U.S. 203 (1997)
(allowing public school employees to teach remediasses at private religious schools); Zobrest
v. Catalina Foothills Sch. Dist., 509 U.S. 1 (1988rmitting a public school district to provide a
sign-language interpreter to a deaf student atthdie high school); Mueller v. Allen, 463 U.S.
388 (1983) (upholding a Minnesota tax program awardax deductions for educational ex-
penses, an overwhelming majority of which went soemts of children in religious schools);
Walz v. Tax Comm'n, 397 U.S. 664 (1970) (permittoity to grant tax exemption benefits to
religious organizations); Bd. of Educ. v. Allen,238).S. 236 (1968) (upholding a state program
requiring public school districts to purchase @mdextbooks to private religious schools).

15 See, e.gVan Orden v. Perry, 545 U.S. 677 (2005) (upholdimg display of a monument
inscribed with the Ten Commandments on groundseaf$ State Capitol); County of Allegheny
v. ACLU, 492 U.S. 573 (1989) (upholding a governtrgmonsored display of a Menorah outside
government building); Lynch v. Donnelly, 465 U.$85(1984) (upholding a city’s inclusion of a
nativity scene in its holiday display); Marsh v. &bers, 463 U.S. 783 (1983) (upholding the
Nebraska state legislature’s practice of using guvent funds to hire a Christian minister to pray
before every legislative session); McGowan v. Mang, 366 U.S. 420 (1961) (upholding Sunday
closing laws).

18 Justice O’Connor was often the worst offendehim effort to approve government activities
that overtly embraced religion, while denying thay governmental endorsement was afoot. See,
for example, her strained effort keynch v. Donnellyto explain how a city’s decision to erect a
display containing depictions of the baby Jesus imanger were not intended to convey any
endorsement of Christianity: “The evident purpo$eéncluding the créche in the larger display
was not promotion of the religious content of thiécbe but celebration of the public holiday
through its traditional symbols. Celebration of fwlnolidays, which have cultural significance
even if they also have religious aspects, is ditegte secular purpose.Lynch 465 U.S. at 691
(O’Connor, J., concurring). In O'Connor’s viewetiChristmas display merely “acknowledged”
religion in the same fashion as a state legislaisimeg government funds to hire a Christian chap-
lain to pray before every legislative sessiod. at 692-93 (referring tdlarsh, 463 U.S. 783).
The line between “acknowledgement” and “endorsefrisntery subtle, and is likely to be seen
most clearly by those belonging to the faith th&t government is “acknowledging.”
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principles in its decisions permitting governmeriiahncing or endorsement of
religion has constrained the scope of the Courésigions, even when the
Court’s actual holdings have sharply deviated ftbmseparationist norm. The
Court’s continued obeisance to separationist grlasihas limited the scope of
the Court’s decisions, for example, by servinglees ltasis for the requirement
that religious financing and endorsement must leswmed within broad gov-
ernment programs that have a generally seculasfdc8eparationist principles
have also limited the permissible justifications @ourt has offered for other
government programs benefiting religion in non-fical ways. The Court's
inclination to preserve the cloak of separationtsas forced those seeking to
justify instances of government favoritism towasdigion to go through the
torturous exercise of claiming that official goverent-sponsored prayers and
other endorsements are not to be taken literally rdther merely “serve, in the
only ways reasonably possible in our culture, ggitimate secular purposes of
solemnizing public occasions, expressing confidendde future, and encour-
aging the recognition of what is worthy of appréioia in society.*®> More im-
portantly, because of its separationist legacyQbert has continued to prohibit
the government from overtly endorsing a particuddigion or religion in gener-
al, and from explicitly singling out religious ingliluals or groups for special
preferenced’ In each instance in which the Court has uphaidogram or ac-
tivity that effectively benefits religion, in otharords, the Court has been forced
to disavow—however implausibly—that the progranmbenefit in question has
the purpose or effect of favoring religizh.

The second benefit that flows from even an imperdgplication of se-
parationist theory by the Supreme Court is thdinmits the ability of lower
courts to circumvent Establishment Clause rule$ wihich some lower court
judges strongly disagree. There are a notable suofdower court judges who
resist the notion that the government cannot erdatigion or single out reli-
gious groups for special benefits in governmengmams. One of the most
notorious examples of this tendency is Fifth CirdDourt of Appeals Judge

17 SeeZelman v. Simmons-Harris, 536 U.S. 639 (2002) (Ighg Cleveland school voucher
program on the ground that the program was desigméee formally neutral among funding reci-
pients, even though ninety-six percent of the veudhnds went to parents of children in religious
schools); Mueller v. Allen, 463 U.S. 388 (1983) dmasizing the breadth of the program in
upholding a Minnesota tax program awarding tax dédns for educational expenses, even
though ninety-six percent of the beneficiaries weaeents of children in religious schools); Walz
v. Tax Comm'n, 397 U.S. 664 (1970) (upholding esiem financial benefits to religious organi-
zations under a broadly construed tax emption @ragor nonprofit organizations).

8 Lynch 465 U.S. at 693 (O’Connor, J., concurring).

19 SeeTexas Monthly, Inc. v. Bullock, 489 U.S. 1, 9 (19€gGJovernment . . . may not place
its prestige, coercive authority, or resources tteld single religious faith or behind religious
belief in general, compelling nonadherents to suptiee practices or proselytizing of favored
religious organizations and conveying the mesdagietihhose who do not contribute gladly are less
than full members of the community.”).

2 Seecases citedupranote 17.
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Edith Jones, who has complained that the courts hasread the Establishment
Clause to “remake society in a secular imageJudge Jones goes on to com-
plain that “[w]hen our cultural heritage and tréalit, indeed the three-millennial
history of the Western world threatens to be erdsethree decades of federal
court pronouncements, something is amfésAlthough Judge Jones expresses
this tendency more vociferously than most, her gi@re not idiosyncratic on
the Fifth Circuit. In an opinion published justdi months after the Supreme
Court ruled inLee v. Weisman that the inclusion of prayer at a public high
school graduation ceremony violates the Establisitr@ause, for example, a
Fifth Circuit panel (which did not include Judgenée) stubbornly upheld a
graduation prayer policy at a public high schoolthe Houston, Texas sub-
urbs* In its opinion the Fifth Circuit panel distinghisdLeeon the basis of a
tortured state action analysis. The court arghatthe school board’s decision
to permit the students to vote on having prayeheir graduation insulated the
prayer fromLeeand the Establishment Clause by rendering theeprayrivate
action of the students rather than public actiothefstaté” “The practical re-
sult of our decision, viewed in light dfe,is that a majority of students can do
what the State acting on its own cannot do to ipo@te prayer in public high
school graduation ceremoni€s. The Fifth Circuit was not alone in engaging in
a private action fandango to avoid the Supreme t@okistablishment Clause
rulings that the lower courts regarded as too ipttakle to religion. The Ele-
venth Circuit engaged in exactly the same tactiggbold a similar graduation
prayer policy in Duval County, Floridd.

In one sense the Fifth and Eleventh Circuits’ stipoayer decisions ar-
guably undermine the thesis that the Supreme Goowértures to separation-
ism actually advance the cause of separating chamdhstate. These decisions
seem to indicate that even in the area in whichhtgke Court has adhered most
strongly to the separationist theory—cases invghprayer in public schools—
hostile lower courts easily circumvented that tigemnd permitted the infusion
of religion into the public schools. On the otland, even in these cases it is
easy to see the constraining effects of separatiooin the lower courts. First,
to get around the Supreme Court’s school prayeisies, both the Fifth and
Eleventh Circuits had to engage in some doctriaat$plitting that did not pass

2 Ingebretsen v. Jackson Pub. Sch. Dist., 88 F.3d 236 (5th Cir. 1996) (Jones, J., dissent-
ing from denial of rehearing en banc).

2 d.
3 505U.S.577 (1992).

24 Seelones v. Clear Creek Indep. Sch. Dist., 977 F&&1(Sth Cir. 1992)cert. denied 508
U.S. 967 (1993).

5.
% |d.at972.

27 Adler v. Duval County Sch. Bd., 250 F.3d 1330 iCir. 2001) (upholding school board’s
“Graduation Prayer” policy, which permitted gradogtstudents to vote on whether to include
prayers or other student messages at the begianthglosing of graduation ceremonies).
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muster even with some of the very conservative negmbf the lower courts
themselve$® Second, the deep inconsistencies betwlesesand the Supreme
Court’s separationist school prayer doctrine lelsequent Fifth Circuit panels
essentially to quarantine tdenesdecision by limiting the scope of the decision
to its precise factS. Finally, the clear disjunction between the loweurts’
efforts to privatize Establishment Clause violasiand the contrary thrust of
many years of Supreme Court doctrine in the arademed the lower courts’
logic an easy target once the Supreme Court caresidbe privatization argu-
ment in its most recent school prayer decisfon.

The third benefit that has flowed from the Supredoairt’'s nods in the
direction of separationism has been the educatiealale of those respectful
references. However imperfectly the Court has reefb its separationist ten-
dencies, the Court’'s repeated avowal of separatioailues has created a cul-
ture in which the separation of church and state dr@ered the popular con-
sciousness as a defining ideal of American corstitalism. Despite the fact
that the Court has repeatedly recoiled from enfgrdiue separationism, the
Court’s repetition of separationist values has gty had a concrete effect on
public expectations about the proper relationshepyben church and state.
Although it would be impossible empirically to grthe existence of this cause
and effect, one piece of anecdotal evidence timatsleredence to this theory is

2 Seeid. at 1348 (Carnes, J., dissenting) (criticizing Eteventh Circuit majority for reading

the Supreme Court’s decision in Santa Fe Indep. Bih. v. Doe, 530 U.S. 290 (2000), too nar-
rowly and arguing that “we ought to spend less taomparing the factual and procedural details
of theSanta Fecase to this one and more time considering tteolesthat decision teaches”).

29 SeeDoe v. Tangipahoa Parish Sch. Bd., 473 F.3d 188 it. 2006),reh’g en banc
granted 478 F.3d 679 (5th Cir. 2007) (striking down theagtice of saying prayers at school
board meetings, distinguishintpne$; Santa Fe 168 F.3d at 806aff'd, 530 U.S. 290 (2000)
(striking down public school board policy permigimoluntary student prayer at football games,
distinguishingJone$; Ingebretsen v. Jackson Pub. Sch. Dist., 88 F.3d(2(MCir. 1996) (strik-
ing down the Mississippi school prayer statutetinsiishingJone$; Doe v. Duncanville Indep.
Sch. Dist., 70 F.3d 402, 412 (5th Cir. 1995) (&tgkdown various school prayer activities, distin-
guishingJones and holding that the court’s ruling Jones‘was limited to very specific circums-
tances which are not present here”). This revemséthe Establishment Clause trend within the
Fifth Circuit caused other Fifth Circuit judgesdomplain that “our court’s recent Establishment
Clause jurisprudence is not only inconsistent \8ittporeme Court precedent, as well as ours, but is
also so erroneous and unwarranted it will be urtdedsby some as being nothing less than hostile
toward religion.” Freiler v. Tangipahoa Parish Bd.Educ., 201 F.3d 602, 603 (5th Cir. 2000)
(Barksdale, J., dissenting to the denial of patifar rehearing en banc).

%0 See Santa Fe&530 U.S. at 290 (striking down school board poliermitting students to
vote on including prayer at public high school fmadt games). Of course, a lower court that is
truly dedicated to circumventing the Supreme Csystecedents can still find room to maneuver.
SeeAdler v. Duval County Sch. Bd., 250 F.3d 1330 (ilCir. 2001)cert. denied534 U.S. 1065
(2001) (upholding public school board policy petmg students to vote on including prayer at
public high school graduation ceremoniese Adler 250 F.3d at 1348 (Carnes, J., dissenting)
(“IW]e ought to spend less time comparing the fatand procedural details of tBanta Fecase

to this one and more time considering the lessorfwt t decision teaches.
One of those lessons is that a school board magielegate to the student body or some subgroup
of it the power to do by majority vote what the sshboard itself may not do.”).
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the fact that opponents of separationism seem mriee distraction by the
Court’s failure formally to abandon separationistdow else can one explain
the bizarrely vociferous and persistent debate tkerlegitimacy of judicial
references to Thomas Jefferson’s use of the pHveeé of separation between
Church and State” in his famousetter to the Danbury Bapti®¥ The oppo-
nents of separation are not overreacting; they rately perceive that the
Court’s articulation of constitutional principle @ften just as important as its
decisions in the actual cases. Even if there leasmbeen a truly impervious
legal wall between church and state, the Courtfmis#ionist statements over
the years have erected a psychological wall that men out to be almost as
effective. This is why the opponents of separasimncannot be satisfied with
winning cases; they must also rip the presumptairseparationism from con-
stitutional theory and replace them with a compyetifferent theory in which
the church is recognized as the legitimate handemadd the state.

In sum, from a separationist perspective, evenghatne Court has
been only imperfectly committed to the separatioitieal, we have continued
to enjoy numerous benefits from the Court’s pretetinat it is fully committed
to that ideal. Regardless of the extent to whiéall agree with the goal of
separating church and state, or the supposed betledi separationists believe
accompany that goal, we can all certainly agree dhaajority of the Court is
now poised to abandon altogether the separatiocaiste. The Court’s new ma-
jority is prepared, in other words, to exchange dle separationist Establish-
ment Clause paradigm for the new integrationisagi@gm. The next section
will describe the key features of that new paradigm

[I. THE THEORY OF THEINTEGRATION OFCHURCH AND STATE

The central themes of the separationist Establishi@éuse paradigm
are not difficult to identify. Most of these thesnean be found in the two most
important documentary backdrops of the separatidasgablishment Clause,
both produced during the fight over religious elshinents in Virginia—James
Madison’sMemorial and Remonstrance Against Religious Esthbiient¥ and
Thomas Jefferson’8ill for Establishing Religious Freedof. Several mem-
bers of the Court reiterated the central themeaddn these documents (with-
out dissent) in the various opinions Eversor?* and these themes have been
repeated in countless subsequent decisions. HnerBive main themes in the

31 Thomas JeffersorLetter to Nehemiah Dodge and Others, a Committeth@fDanbury

Baptist Association, in the State of ConnectigufTHE PORTABLE THOMAS JEFFERSON303 (Mer-
rill D. Peterson ed., 1975).

%2 JAMES MADISON, MEMORIAL AND REMONSTRANCE AGAINST RELIGIOUS ASSESSMENTS re-
printed inEverson v. Bd. of Educ., 330 U.S. 1, 63-72 (1947).

3 Thomas Jeffersor Bill for Establishing Religious Freedgrim THE PORTABLE THOMAS
JEFFERSON251-53 (Merrill D. Peterson ed., 1975).

34 Everson330 U.S. at1.



File: GEY MCP FINAL.doc Created on: 2/11/2008 3:53:00 PM Last Printed: /2008 3:54:00 PM

2007] LIFE AFTER THE ESTABLISHMENT CLAUSE 9

separationist Establishment Clause paradigm. Ttnesees are: (1) the Estab-
lishment Clause creates an American political stmecthat is essentially secu-
lar in nature; (2) the religious majority cannokeuss political dominance to
enlist the government to endorse or otherwise amb/dime majority’s sectarian
views; (3) a citizen’s religious views (or lack m#ligious views) are irrelevant
to that citizen’s political status; (4) the rulegyarding religious establishments
are national rules, which prohibit overwhelminglyntinant local religious ma-
jorities from exercising their dominance over eegiremely small and unpopu-
lar local religious minorities; and (5) the Estahinent Clause is a subset of the
unifying First Amendment premise that it is prestingly impermissible for
the government to enforce any collective assedfantimate value.

The Court’s new integrationist majority fundamelytalisagrees with
each of these themes, and various members of thenagority have specifical-
ly renounced these themes and the broader conogptslividual rights and
limited governmental authority that these them@sasent. Several members of
the new integrationist majority have explicitly iatlated counter-themes that
form the core of the new integrationist Establishin@lause paradigm. These
integrationist counter-themes include the followprgmises: (1) United States
is a religious country, and the United States govient is and always has been
defined by and structured around the culture’gialis principles and precepts;
(2) in the American political system the religiaugjority should be allowed to
exercise its political influence on the governmeBj; religion is a relevant fac-
tor in political decision-making; (4) local religis majorities have a legitimate
interest in infusing their community with the domim religious perspective;
and (5) moral and theological relativism is nobastitutional command, and in
fact is deleterious to the commonweal; therefdre,government is not required
to shy away from incorporating moral absolutes itddegal mandates.

The remainder of this section will discuss eachh&fse themes and
counter-themes, with an eye toward ascertainingt vehaewly theocratized
Constitution portends for the government’s reladltip with an increasingly
diverse American population.

A. Theme One: American Political Culture is Defirley Religion

The first and most important component of the saarist Establish-
ment Clause paradigm is the proposition that thst imendment mandates a
secular government, which is independent of anyahand free of religious
control, religious tests, and other sectarian jpp@iggtes for political participa-
tion. It has become axiomatic in the separaticratthat:

[N]either a State nor the Federal Government carstdotion-
ally force a person “to profess a belief or diskfein any reli-
gion.” Neither can constitutionally pass laws orpbse re-
quirements which aid all religions as against nelvers, and
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neither can aid those religions based on a belidie existence
of God as against those religions founded on diffebeliefs”

The Court was equally clear during its separatiogia that powerful religious
factions could not use their political clout totedstheir form of religious belief
as the nation’s preferred faith, or enforce theligious prerogatives and man-
dates on politically weaker citizens who do notrshthe majority’s faitH®
Hence, for over thirty years discussions of whetkgislation conforms to the
Establishment Clause have been dominated by therioosly separationist
three-partLemontest. TheLemontest mandates that “[f]irst, the statute must
have a secular legislative purpose; second, itscipal or primary effect must
be one that neither advances nor inhibits religion ; finally, the statute must
not foster ‘an excessive government entanglemettt religion.”’ Thus, the
Lemontest prohibits not only laws that have a secutfacg but also facially
neutral laws that were enacted with religious negiv TheLemontest rein-
forces the separationist perspective that the gowent not only cannot tell a
citizen which god to believe in, it also cannot elcitizen which holy com-
mands to obey. From this perspective, religios,nitandates, and its conse-
guences are totally outside the realm of the gowent’s competence and au-
thority; in a separationist world these aspectifefare allocated entirely to the
private sector for individuals to decide on theivrp free of political coercion
and influence.

This first theme of secular governance and theltreguprivatization of
religion represents the core of the entire separat enterprise. At the end of
the day, the single most important consequencheo$eéparation principle is the
creation of a secular government, free of religidaminance, control, or mani-
pulation. The state is not beholden to religioutharities and is structurally
independent from religious institutions. The pawads that this actually bene-
fits religion and religious practitioners. Contrdo the usual criticism of sepa-
ration principle?® the separation of church and state does not éngifutiona-
lized governmental hostility to religion. The rigaunder a separationist Estab-
lishment Clause is exactly the opposite of theupectusually painted by oppo-
nents of separationism: A separationist Establestirtlause works in conjunc-
tion with other parts of the First Amendment (irdihg the Speech and the Free
Exercise Clauses) to create a vibrant and dynamatp sector, in which reli-

% Torcaso v. Watkins, 367 U.S. 488, 495 (1961) {icitaomitted).

% See, e.g.Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 280@) (prohibiting public school
authorities from allowing the majority of studerits vote on including prayer at public school
functions outside the classroom); Engel v. Vit&é0 U.S. 421 (1962) (prohibiting the state of
New York from injecting into public school classros a state authorized prayefprcasq 367
U.S.at 488 (prohibiting the state of Maryland from riguy applicants for notary public commis-
sions to declare a belief in God).

37 Lemon v. Kurtzman, 403 U.S. 602, 612-13 (197 Itafmns omitted).

% See, e.gJustice Kennedy's commentsatpranote 7 and accompanying text.
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gion is immunized from political interference orntml. Religion becomes
stronger under such a system because it does wethaefend itself constantly
from the state.

The separationist view of the Establishment Clambodies certain as-
sumptions about both religion and politics. Thelenlying assumption about
politics is that in a proper democracy, religiorosld be primarily a private
phenomenon because religion and politics are siimglympatible. That is, the
Madisonian governmental model assumes that religiguarticularly ill-suited
to the sorts of pressures and influences that eléfia political process. Com-
bining the typical political phenomena of persogeded, self-aggrandizement,
duplicity, log-rolling, dealmaking, and unprincigl€eompromise, with the typi-
cal religious phenomena of theological certaintysaute moral dictates, and
the threat of eternal damnation, creates an edjyedengerous cocktail. The
Madisonian governmental model embodies a complamgr@issumption about
the nature of religion. The assumption with regrdeligion is that it is no
longer possible in the modern world to decide cblely matters that are by
their nature nonrational, metaphysical, and imparsito both empirical analy-
sis and logical proof or disproof. In a pluralissociety in which multiple fac-
tions believe absolutely in matters that none efrittan prove, the separationist
perspective is that it is best for society if evmy is permitted to follow their
own faith where it leads, without having to woriyoat their safety in the com-
pany of others who are devoted to contradictoryaihand theological abso-
lutes.

These are the central Madisonian assumptions abkbgton and poli-
tics, which the Court’s new majority is apparenilifling to reject in favor of a
political model that recognizes the possibility aifllective determinations of
ultimate truths, and subjects those truths to tleessitudes and distortions of
political power. The Court’s new integrationistjoréty disagrees fundamental-
ly with separationism’s central premise of secglavernance, both on historical
and theoretical grounds. The historical argumsrthat the United States has
always been a religious culture, which the govemtseactions have always
reflected. The theoretical argument takes twoeddfit forms. The abstract
form of the theoretical argument asserts that somdiating institution such as
religion is necessary to imbue the proceduraltstriil state with value. The
pragmatic form of the theoretical argument assttéd as a matter of First
Amendment jurisprudence and democratic theorygicels perspectives cannot
legitimately be distinguished from all other perdpaes. Therefore, the integra-
tionists assert, excluding religious perspectivesnf the government illegiti-
mately discriminates against a major portion ofAlneerican electorate.

As for the historical argument, the new integrastargue that history
demonstrates that American political culture—andréfore the government
that arises from that culture—is, and always hamnpdefined by and infused
with religion. Their general perspective is thad the early integrationist Chief
Justice Burger once summed up this stance), “Gatiollyi is replete with official
references to the value and invocation of Divingdgnce in deliberations and
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pronouncements of the Founding Fathers and contempteaders® In sup-
port of their view that the country has always gted sectarian aspects to its
political policies, integrationists often emphasimgdigious proclamations by
Presidents, starting with President Washindfargngressional decisions to hire
legislative chaplain$, and decisions by the federal government to finaete
gious schools on public lands during the early dafysountry’s existencé.
Justice Scalia has even asserted in the contextdidpute over public school
prayer—perhaps the most controversial church/statee—that officially sanc-
tioned nondenominational prayers “are so charatiesily American they
could have come from the pen of George Washingtokboaham Lincoln him-
self.”** The history and implications of the inclusionrefigion into govern-
mental affairs is actually far darker and more aubus than the integrationists
acknowledge. This aspect of the history will becdssed briefly in Section IV.
But the point for present purposes is that the @fishe integrationist argument
asserts that the integration of church and stateeshorm in this country, and
the separation of church and state is a recenatierifrom that norm. Once a
religious country, always a religious country; tisishe integrationist credo.

The theoretical arguments in favor of integratihgrch and state com-
plement the integrationists’ historical claims. eTdbstract form of the theoreti-
cal argument in favor of integrating church andesteas been articulated most
forcefully in the academic literature. Althoughetl are important variations
among each of these versions of the integratigaisition, they each state some
version of a principle once articulated by Congiiesthe Northwest Ordinance,
a statement frequently cited by judicial proponexitéhe integrationist position:
“Religion, morality, and knowledge, being necessarygood government and
the happiness of mankind, schools and the meapduafation shall forever be
encouraged®

The classic exposition of this position can be fbunMichael McCon-
nell’s 1985 defense of religious accommodatitndn this article McConnell
addresses the proper role of religion in the libdenocratic state. According
to McConnell, the liberal state is a denuded pracalést shell, which by its
very nature has no animating moral purpose. “[Tijberal state itself cannot
ultimately be the source . . . of the people's esl® Within this context, reli-

39 Lynch v. Donnelly, 465 U.S. 668, 675 (1984).

40 Seewallace v. Jaffree, 472 U.S. 38, 101 (1985) (Refsigil., dissenting).
41 sSeeMarsh v. Chambers, 463 U.S. 783 (1983).

42 Wallace 472 U.S. at 100 (Rehnquist, J., dissenting).

4 Leev. Weisman, 505 U.S. 577, 642 (1992) (Scalidjssenting).

4 SeeThe Northwest Ordinance, 1 Stat. 50, 52 n. (®7.Al quoted inWallace 472 U.S. at
100 (Rehnquist, J., dissenting).

4% SeeMichael W. McConnellAccommodation of Religion985 $p. Ct. Rev. 1 (1985).
46
Id. at 16.
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gion is “special®’ because it is one of the primary means of progidive moral
basis for social life and political policy, whicibéral constitutionalism is unable
to generate independently. McConnell argues tregiublican self-government
could not succeed unless religion continued toefost moral sense in the
people.*® Thus, liberal democracies require “mediatingitasbns” such as
churches to provide a context in which “citizensiliberal polity learn to tran-
scend their individual interests and opinions amdi¢velop civic responsibili-
ty.”*® This acculturation function is what McConnell Isahe “political’ ef-
fect[] of religion.”™ According to this theory, the separation of chuaad state
is actually deleterious to the long-term developtr@nsocial norms necessary
to make a democracy thrive. This approach chadlerthe desirability of at-
tempting to build society on a foundation of vaheitral empiricism, rational-
ism, and scientism. These are the key compondrtsecsecular rationality at
the heart of the separation principle, which McGahand others, such as Pro-
fessor Chip Lupu, have argued is not “particulaiyducive to the life of the
spirit, without which it may not be possible fonation to thrive.** At the end
of the day, therefore, the integrationist positwould require us to fundamen-
tally recast our constitutional view of the stated renounce once and for all the
notion that church and state could (or should) dq@ keparate; “the state itself,”
McConnell argues, “is religiously pluralistic—nacular.™

The pragmatic version of the theoretical argumentaih integrationist
Establishment Clause takes a much more focusedaqprto the subject than
the abstract version of the argument. The pragnetdim is that a separationist
interpretation of the Establishment Clause disaratés against religion and
religious perspectives in a way that is contraryh® general theme of content
and viewpoint neutrality that permeates the FinsteAdment. There are several
subordinate themes to this argument.

The first subordinate theme of the antidiscrimioatargument is that
the government should treat religious perspectrepolitical matters the same
as all other perspectives. In its purest forms ikia claim about expressive
rights under the Speech Clauses of the First AmentimAs Justice Scalia has
noted, “in Anglo-American history, at least, gowaent suppression of speech
has so commonly been directeckciselyat religious speech that a free-speech
clause without religion would be Hamlet without teénce.® In contexts in

47 |d. at18.
4% |d. at19.
® d.at17.
0 |d. at 19.

1 Ira C. Lupu,The Lingering Death of Separationis®2 Geo. WasH. L. Rev. 230, 279
(1993).
%2 McConnell,supranote 45, at 41.

% Capitol Square Review and Advisory Bd. v. Pinefi#5 U.S. 753, 760 (1995) (Scalia, J.,
plurality opinion).
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which the religious speech is entirely private adild not be mistaken for
speech by the government, few people would disagiée this proposition.
Many classical free-speech cases involved religepsakers. The Jehovah's
Witnesses alone can take credit for establishingyned today’s most important
First Amendment rights and doctrimés.The key to these cases, however, is
that the speech is entirely private. The casehithvJustice Scalia made the
comment quoted above, however, involved privateespehat occurred in a
context in which the private speech could be mesafor speech by the gov-
ernment® Justice Scalia and other integrationists on therCfind this distinc-
tion irrelevant, which leads them to proffer themal subordinate theme of
their antidiscrimination argument.

The second subordinate theme of the antidiscrinainargument is that
precluding the government from advancing a religioause presents the same
constitutional problems as restricting speech digiogis subjects or limiting
gatherings for religious purposes in the privatet@e The integrationists are
not primarily concerned with protecting religioustigity in the private sector.
Rather, they are primarily concerned with injectimdjgion into government.
Michael McConnell, for example, has argued that“itiea of ‘separation be-
tween church and state’ is either meaninglessworge) is a prescription for
secularization of areas of life that are propetlyradistic.”® In the same vein,
Justice Kennedy once asserted that imposing liomtthe government’s ability
to “acknowledge” the majority's faith “would borden latent hostility to reli-
gion.”" From the integrationist perspective, interpretimg Constitution to bar
religious groups from capturing control of the gawaent and adopting politi-
cal policies that are consistent with their seatapoints of view would amount
to “hostility” or discrimination toward those grosip The only way to avoid
such discrimination, therefore, is to allow thosdigious groups to exercise
their political power to impose their views on athéhrough law.

% See, e.g\Watchtower Bible and Tract Soc’y of New York, Inc.Vill. of Stratton, 536 U.S.

150 (2002) (striking down a broad city permit scleetfmat limited door-to-door advocacy); Woo-
ley v. Maynard, 430 U.S. 705 (1977) (upholding tight of a Jehovah’s Witness to refuse to
display an objectionable state motto on his licepis¢e); Fowler v. Rhode Island, 345 U.S. 67
(1953) (upholding the right of a Jehovah’s Witnsgreach in a public park); West Virginia Bd.
of Educ. v. Barnette, 319 U.S. 624 (1943) (uphadine right of Jehovah's Witness children to
decline to recite the Pledge of Allegiance); Murklec Pennsylvania, 319 U.S. 105 (1943) (strik-
ing down an ordinance that imposed a flat fee aor-do-door solicitation); Cantwell v. Connecti-
cut, 310 U.S. 296 (1940) (striking down a statutghfbiting solicitation for charitable activities
without prior approval of the state).

% SeePinette 515 U.S. at 753 (upholding the right of privateups to place a large Roman
cross in a park adjacent to state buildings).

% Michael W. McConnellFive Reasons to Reject the Claim that Religiousifents Should
be Excluded from Democratic Deliberatidt®99 UaH L. Rev. 639, 640-41 (1999).

57 County of Allegheny v. ACLU, 492 U.S. 573, 637 (itedy, J., concurring in the judgment
in part and dissenting in part).
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The third subordinate theme of the antidiscrimiratargument com-
plements the second theme. The third subordiheme is that by refusing to
endorse religion or advance religious causes, dhergment is in effect endors-
ing secularism and advancing an anti-religious eauShip Lupu, for example,
has observed that:

[S]trong separationism itself may well have favonedligion,
because it lined up state power with secular ratign One of
the powerful lessons of the past twenty years oeAcan law
and history is that an ideology of secular ratidpas not ob-
jective or neutral but is partial to a particulat sf institutions
(most notably science and the markéts).

At times, integrationists even seem to argue thédreement of the constitu-

tional principle of separation of church and statepart of the government'’s

surreptitious plan to eradicate religion, or astegeuter it. Stephen Carter, for
example, once argued that separating church anel istgpart of the govern-

ment’s effort to:

[E]nsure that intermediate institutions, such asrtdigions, do
not get in the way of the government’s will. Pgrhain short,
it is a way of ensuring that only one vision of tineaning of
reality—that of the powerful group of individualsalied the
state—is allowed a political rofé.

Assertions such as Professor Carter’'s are verylipgzzGiven a mod-
ern political context in which it is highly doubtfthat an avowed atheist or ag-
nostic could ever get elected to a major politicffice in vast portions of the
country, the belief that a cabal of pagans in legal political circles is hell-bent
(so to speak) on using the First Amendment to dlatéhthe very institution of
religion is simple fantasy. These assertions daeiftect the modern American
cultural reality, although such statements do fithte the extent to which the
integrationist perspective on the Constitutionaetl in legal terms the victimi-
zation and social ostracism felt by some religipessons. These statements
also illustrate the extent to which disputes over integration of religion into
government have become intertwined with larger @ssthat are generally
lumped together under the term “the culture wétsDisputes about religion

%8 |upu,supranote 51, at 279.

STEPHEN L. CARTER, THE CULTURE OF DISBELIEF. HOw AMERICAN LAW AND POLITICS
TRIVIALIZE RELIGIOUS DEVOTION 123 (BasicBooks, A Division of HarperCollins Publéss, Inc.
1993).

80 SeeRomer v. Evans, 517 U.S. 620, 652 (1996) (Scdliadissenting) (“When the Court
takes sides in the culture wars, it tends to bé wie knights rather than the villeins-and more
specifically with the Templars, reflecting the vieand values of the lawyer class from which the
Court's Members are drawn.”).

59
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and sin lie just below the surface of many of tleui€s most fractious recent
decisions involving personal liberties, includirfgpse involving gay right$,
sexual freedorff, and abortiorf®

In light of the growing confluence of religion apdlitics, it is clear that
at the most basic level, church/state integrattsntisagree comprehensively
with the separationist perspective that religioratisheart a private, individual
matter that is best left to each individual belieaad that person’s faith com-
munity. In contrast to the separationist appraaateligion as quintessentially a
private matter, integrationists view religion asany important respects a col-
lective enterprise. To integrationists, religidaidh can only be fully realized if
it is celebrated and appreciated in public by gsoapbelievers or, indeed, by
society as a whole. As Justice Scalia once argugte public school context:

Church and state would not be such a difficult sabif religion

were, as the Court apparently thinks it to be, sporely per-
sonal avocation that can be indulged entirely orese like por-
nography, in the privacy of one’s room. For madidvers it is
not that, and has never been. Religious men and warhah

most all denominations have felt it necessary tmawledge
and beseech the blessing of God as a people, @andshas in-
dividuals, because they believe in the “protectafndivine

Providence,” as the Declaration of Independencatpnbt just
for individuals but for societies; because theyewa God to be,
as Washington's first Thanksgiving Proclamation ftutthe

“Great Lord and Ruler of Nation§®

The melding of the immediate and temporal interestgolitics and
government with the eternal and celestial interethe church is central to the
integrationist enterprise. In the integrationisheme of government, the politi-
cal use of religion does not just help guide thenty’'s leaders and provide a
moral grounding for political action; religion istaally used to certify that the

61 Seeid. at 620; Boy Scouts of Am. v. Dale, 530 U.S. 6400@0(prohibiting New Jersey
from applying to the Boy Scouts a state statutéawing discrimination against homosexuals).

62 Sed.awrence v. Texas, 539 U.S. 558 (20G8)erruling Bowers v. Hardwick, 478 U.S. 186
(1986). The religious nature of this dispute wasdeexplicit in Chief Justice Burger's concur-
ring opinion inBowers in which he noted: “Decisions of individuals athg to homosexual
conduct have been subject to state interventiooutiirout the history of Western civilization.
Condemnation of those practices is firmly rootedJudeao-Christian moral and ethical stan-
dards.” Bowers 478 U.S. at 196 (Burger, C.J., concurring).

8 sSeeWebster v. Reprod. Health Servs., 492 U.S. 496,(3689) (Stevens, J., concurring in
part and dissenting in part) (arguing that abortiegulations predicated on state determinations
that life begins at conception violate the Estdislient Clause because such regulations have no
secular purpose and represent “an unequivocal sed@nt of a religious tenet of some but by no
means all Christian faiths . . .").

8 Leev. Weisman, 505 U.S. 577, 645 (Scalia, Jsetitng).
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nation is carrying out God’'s will. The use of gatin by government communi-
cates the message that political decisions repreasere than the crass self-
interest of whatever set of political participahigppen to rule the day. The
political victors therefore represent more thart jilemselves; they—and the
nation they govern—become part of God'’s plan. W#hard to the battle over
the inclusion of “under God” in the Pledge of Aliagce, therefore, it is totally
in keeping with the integrationist perspective ba telationship between church
and state that the White House bugler struck uptdhe “Onward, Christian

Soldiers!” at the ceremony at which President Hisever signed the statute
integragrisng the political majority’s most basicigébus belief into the nation’s

Pledge’

B. Theme Two: The Religious Perspective of the oent will be that
of the Religious Majority

One advantage of the separationist perspectivehenEstablishment
Clause is that it avoids the need to identify cidtéor determining the extent to
which any religious group has a compelling claimetaercise political power
and incorporate its views into law. To a separagipno religious group has a
legitimate claim on political power; therefore, aedless of how much political
might a particular religious faction might possehaf faction is not permitted to
exercise its clout by imposing its sectarian viemsothers. To a church/state
integrationist, on the other hand, identifying Hgpropriate religious faction to
serve as the guiding sectarian influence on Amerigavernment presents a
significant problem. If, as posited by the absttheoretical argument in favor
of the integrationist paradigm, religious influermeer government is necessary
to provide the civic virtue that is required forlightened governance, then
some particular set of religious principles andcpps must be identified as
giving substance to the concept of civic virtue.

Integrationists often argue as if the religioumgiples that should be
integrated into government policies are broad, ersi@l, and incontestable, as
when Justice Scalia argued in a school prayer taaerreligious believers
should be allowed to “join . . . in prayer togetherthe God whom they all wor-
ship and seek® The basic integrationist claim is that aside frasmall hand-

®  Seel00 MNG. REC. S8617 (1954):

On that June day, within a few minutes after tlgmaiure of the President had
written "under God" in the Pledge of Allegiancee thill that legalized it
leaped to life in a scene silhouetted against théewdome of the Capitol.
There stood Senator Homer Ferguson, who had spsth#ee resolution in the
Senate, and with him a group of legislative collesgyfrom both houses of
Congress. As the radio carried their voices tcetistg thousands, together
these lawmakers repeated the pledge which is neviN#tion's. Then, appro-
priately, as the flag was raised a bugle rang ath the familiar strains of
“Onward, Christian Soldiers!”

%  |ee 505 U.S. at 646 (Scalia, J., dissenting).
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ful of noisy kvetches, we “all” want to incorporatgigion into government and
can “all” agree on the details of what “religioneans. But the fact that Justice
Scalia’s statement was made in a case in which aeen@ent so far as to bring
a lawsuit to defend her right to avoid a prayerdseihe notion that “all” believ-
ers seek to pray together in the same way ancetedime God. Indeed, it seems
self-evident from centuries of religious conflitiat religious practitioners pur-
sue their faiths in very different ways, and thaligious principles are often
inherently contentious and mutually exclusionaihis is precisely the integra-
tionist's dilemma. Once we accept the claim tleéigion is necessary for good
governance, we have to decide what we mean byfoali” So at some point,
if the Court accepts the integrationist perspeaivéhe Establishment Clause, it
will have to set forth an analytical framework feeparating theorrect reli-
gious principles, which the government can integiato its policies, from the
incorrectreligious principles, which the government may namze.

The integrationists respond to the dilemma of hguvio distinguish
good religion from bad by resorting to a ham-fistadjoritarianism, coupled
with a disingenuous elision of the knotty issuest thave forever divided reli-
gious factions competing for power in the politisplhere. Justice Scalia has
already written the schematic for this aspect efitttegrationist agenda.

Step one in the integrationists’ majoritarian schgmis to lump to-
gether the major mainstream faiths and to asseheirface of all historical evi-
dence to the contrary that these faiths have esestqdolitical power essentially
in unison throughout the nation’s history. In liginion in the recent Ten
Commandments decisiGhfor example, Justice Scalia makes this point by as
serting that the government should be allowed toese the existence of God
and the overtly religious axioms embodied in the Gommandments because
the Commandments are embraced by the “97.7% dbfeti#vers [who] are mo-
notheistic.®® Thus, in one fell swoop, Scalia manages to atlmeeduncomforta-
ble political implications of the rather obviousthogical conflicts among ad-
herents of Islam, Judaism, and Christianity; sugge®ason to override socie-
ty’s resistance to religious establishments, whictses from the collective
memory of multiple historical examples of anti-Seeand anti-Catholic ac-
tions by government; and dilute the rich stew aftades of religious belief into
the bland, featureless, and nutritionally emptyttoaf “monotheism.”

The reduction of all major branches of Westerrgrelis thought into a
generic brand of monotheism leads to step two efinkegrationists’ majorita-
rian schematic, which subtly adopts as the loddstalEstablishment Clause
theory the proposition urged several decades eaglighen-Justice Rehnquist:

The Establishment Clause did not require governmeatrality
between religion and irreligion nor did it prohiltite Federal

67 SeeMcCreary County v. ACLU, 545 U.S. 844, 885 (Scalia dissenting).
8 |d. at 894.
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Government from providing nondiscriminatory aidraigion.
There is simply no historical foundation for th@position that
the Framers intended to build the “wall of separdtithat was
constitutionalized ifEverson™

In other words, the integrationists implicitly adsthat as long as the
government does not prefer one religious sect amether, the government is
within its authority to favor religion in generav@r non-religion. According to
Justice Scalia’s more recent rendition of this ‘pr@fierentialist” approach to
the Establishment Clause, the religious principgesl teachings of the Ten
Commandments “are recognized across such a brahdieerse range of the
population—from Christians to Muslims—that they wanhbe reasonably un-
derstood as a government endorsement of a particeligious viewpoint.*
Thus, Justice Scalia essentially asserts that #ealbgue’s command to ob-
serve the Sabbath and keep it hGljts prohibition of making idol& having
“other gods before me? or coveting thy neighbor’s wifé have all become
uncontroversially universal commands, which havenbendorsed by the entire
society—or, more precisely, the “97.7% of all betiess [who are] monotheis-
tic”>—through mutual (albeit silent) consent.

It is important to recognize what is omitted frone fpicture Justice Sca-
lia paints of broad religious consensus. Most obsly, the “97.7%" figure he
uses to describe society’s virtual unanimity orséheatters is a wildly skewed
and grossly inaccurate depiction of the religiamsiscape of the modern United
States. Although he acknowledges omitting fromrhiégoritarian mix Hindus,
Buddhists, and other “believers in unconcernediegeif® Justice Scalia neg-
lects to mention that he also omits from his snapsii America the roughly
twenty percent of the population that is agnostbgeist, or avowedly nonreli-
gious!” He also neglects to mention that many memberhefsects that he

8 Wallace v. Jaffree, 472 U.S. 38, 106 (Rehnquistligsenting). The definitive rejoinder to
Justice Rehnquist’'s arguments and the historigapa@t he musters in favor of those arguments
remains Douglas LaycocKNonpreferential” Aid to Religion: A False Claim about Original
Intent 27 WM. & MARY L. Rev. 875 (1986).

0 McCreary 545 U.S. at 894 (Scalia, J., dissentin§ge alsd.ee 505 U.S. at 641 (Scalia, J.,
dissenting) (arguing in the context of a disputergwayer at a public school graduation ceremony
that the Establishment Clause prohibits officisdgnctioned prayer “where the endorsement is
sectarian, in the sense of specifying details upbich men and women who believe in a benevo-
lent, omnipotent Creator and Ruler of the world lamewn to differ (for example, the divinity of
Christ),” but does not prohibit a nondenominatiom@yer sponsored by the state).

I SeeDeuteronomy 5:12.

SeeDeuteronomy 5:8.

SeeDeuteronomy 5:7.

SeeDeuteronomy 5:18.

S McCreary 545 U.S. at 894 (Scalia, J., dissenting).
% 1d.at 893.

T See infranotes194-97 and accompanying text.

72

73

74
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does include in the dominant religious faction aigfrely reject his view on the
integration of religious principles into governmenfraditional Roger Wil-
liams-style Baptists, Seventh-day Adventists, Jahts/Witnesses, most Jews,
many Presbyterians, and other modern nonfundansn®abtestants reject the
notion that their religious views should be intégdainto the government’s pol-
icies and symbols.

When all is said and done, Justice Scalia is daficyy a position that
does not represent the views of 97.7% of the cglmtitizens; rather, under the
most optimistic calculations, he is stating a positthat may represent the
views of only a bare majority of the citizenry. c8en IV will deal with the
political implications of attempting to excludeade swath of the nation’s pop-
ulation from the group of citizens who are empowlet@ define the country’s
moral core. But for the moment it should be ndteat the exclusion of signifi-
cant portions of the population is an inevitablatfiee of the integrationist posi-
tion. The simple fact is that most religious greufisagree with each other
about very basic theological issues. Any atteropiefine the theological over-
lap between sects will either dilute religion te thoint that it means nothing
whatsoever or will exclude large groups of people tb disagreements about
matters that go to the very heart of their religidaith. These are the only two
options. Therefore, assuming that the new integret majority is not interest-
ed in diluting religion to the point of meaninglasss, theological exclusionism
is the inevitable consequence of adopting theistitutional agenda.

If this description is accurate, then it highliglbtse of the most disturb-
ing features of the integrationist assertion that Establishment Clause should
be interpreted to permit religion to be a centiat pf defining the civic virtue
that guides the government: It seems inevitalde tthe integrationist paradigm
will produce a system that is exclusionary, divésiand inherently sectarian.
Unless the term “religion” is defined in a way tleicompasses literally every
point of view (in which case the concept of cividtwe would lose all meaning),
then the views of some non-virtuous persons andpgranust be deemed con-
trary to the commonweal as defined by the religioeigefs favored by the polit-
ical majority. If the purpose of the exerciseasprovide a strong and virtuous
moral foundation for government, then some attempst be made to protect
the government’'s basic moral precepts from attackhlose who are unfit to
govern. Thus, the third and final step of the gndionists’ majoritarian sche-
matic is to devalue the political standing of &lbse who do not fit within the
broad scope of the religious majority’s belief gyst Thus, again in Justice
Scalia’s phrasing of this point, “With respect tabpc acknowledgment of reli-
gious belief, it is entirely clear from our Natignhistorical practices that the
Establishment Clause permits this disregard oftpelgts and believers in un-
concerned deities, just as it permits the disregarkvout atheists’®

8 McCreary 545 U.S. at 893 (Scalia, J., dissenting).
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The implications of this blunt statement should betunderstated. It
acknowledges forthrightly the political consequencé the integrationist ap-
proach to the Establishment Clause. The adopfidimecintegrationist approach
to the Establishment Clause inevitably leads toetimbdrace of religious majori-
tarianism, which for these purposes is functionalntical to religious secta-
rianism. Embracing religious majoritarianism likee leads the government
not only to use religious symbols and principlesgdolitical purposes, but also
to develop mechanisms for enforcing the populasi@iieisance to the religious
majority’s dominance in defining the civic virtueat guides the country’s polit-
ical policies. Even in the upcoming integratiorgsa, it will not be possible to
formalize these enforcement mechanisms as legatlatesy there is no indica-
tion that the integrationists would seek to rescihd “No Religious Test”
Clausé® or overruleTorcaso v. Watkin® But as the Court permits the gov-
ernment greater leeway in aiding religious insiitos through public financing
and permits the government to explicitly endordagics views through the
incorporation of religious symbols and principlegoi official activities, the
Court simultaneously provides the government witubtle means of advanc-
ing the view that religious belief is an essent@juisite for political activity:

If the integrationists have their way, the religggghenomenon of excommuni-
cation will now have an informal but effective angin the political realm.

C. Theme Three: The Political Majority can use @®vernment to Ad-
vance Specific Aspects of its Religious Agenda

Once the first and second themes of the new iniegist Establish-
ment Clause theory are firmly ensconced in cortgiital doctrine, the next
three themes of the theory follow inexorably. Thied theme of the new inte-
grationist paradigm is that the political majoritstn use the government to ad-
vance specific components of its religious ageridaother words, in addition to
broadly endorsing generic religious concepts swuttha notion that this is a
nation “under God,” the government can also enféiceugh law specific poli-
cies that are explicitly predicated upon religiqugposes and principles. As
discussed further in the next section, the “no lsegourpose” mandate of the
three-partLemontest that has governed Establishment Clause dedmimover
thirty years will have no place in the new integmaist constitutional universe.

™ U.S.ConsT. art. VI, § 3.

8  seeTorcaso v. Watkins, 367 U.S. 488, 495 (1961) (“Neit[state nor federal governments]
can constitutionally pass laws or impose requirgsevhich aid all religions as against non-
believers, and neither can aid those religionsdasea belief in the existence of God as against
those religions founded on different beliefs.”).

8 In one indication of how extensive the religiouxialization of political participants has
already become, note that Democratic Party presalerandidates now wear their religion on
their sleeves just as ostentatiously as Repubkaaty candidatesSeePatrick Healy and Michael

Luo, Edwards, Clinton and Obama Described Journeys ofhEdN.Y. TIMES, June 5, 2007, at

A20.
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The notion that the government can enforce relgliebased com-
mands and objectives follows directly from the tfinstegrationist theme that
religion provides a necessary moral foundation dovernance. As noted
above® there are three aspects to the first theme oiftiegrationist paradigm.
The first is that God has always been part of Aoazesi political culture, and so
current governmental policies should reflect thentoy’s traditional religiosity.
The second is that a religious basis for governrignecessary to avoid having
politics collapse into a simple competition for pgwamong unprincipled, self-
interested factions. The third is that religiondividuals should be given full
access to political power in the same way that negmbf all other factions are
allowed to implement their ideological and morajeaiives. In sum, since
government is comprised of many religious individuand since the develop-
ment of civic virtue largely depends on religioaacthings, the content of which
go beyond the banal generalities involved in regitiunder God” in the Pledge
of Allegiance, then advancing the particular detaif the government’s reli-
gious agenda is even more important than havingytivernment pay general
homage to the Almighty.

If the integrationists are correct that some exksource of civic virtue
is necessary to sustain democratic government wey, and the concept of
civic virtue is construed as something more thatitpides, then the govern-
ment's political agenda and its religious agendaobee inextricably intert-
wined. One can already see how these argumentpgééd to specific Estab-
lishment Clause disputes in recent opinions bygraionist judges and Justices
in both the lower courts and on the Supreme CoHdr example, in cases in-
volving disputes over religion in public schoolseocan easily find examples of
the historical, abstract theoretical, and pragmiugoretical arguments in favor
of the integration of church and state. An exangfl¢he historical argument
can be found in Justice Scalia’s dissenLée v. Weismarin which he argues
that the public high school graduation prayerssie in that case were “so cha-
racteristically American they could have come frira pen of George Wash-
ington or Abraham Lincoln himself® As for the abstract theoretical argument,
integrationists have argued that the governmentildhioe allowed to incorpo-
rate religion in the public schools in order toldwtudents’ character and en-
hance their decisionmaking skiffs. The pragmatic theoretical argument—

8 See supraotes 39-63 and accompanying text.

8  Lee v. Weisman, 505 U.S. 577, 642 (1992) (Scaliajissenting) See als&Engel v. Vitale,
370 U.S. 421, 450 (1962) (Stewart, J., dissenfiaguing that when the State of New York com-
posed the Regents Prayer and required it to beederri public school classrooms, “what [it] has
done has been to recognize and to follow the deeptyenched and highly cherished spiritual
traditions of our Nation—traditions which come dotenus from those who almost two hundred
years ago avowed their ‘firm Reliance on the Ptiacof divine Providence’ when they proc-
laimed the freedom and independence of this braweworld”).

8  Seelones v. Clear Creek Indep. Sch. Dist., 977 F6&] 965 (5th Cir. 1992)ert. denied
508 U.S. 967 (1993):
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which asserts that church-state separation amseoimédigious discrimination—
was the focal point of lone dissenter Potter Steésvapinion in the Supreme
Court’s very first school prayer decision. Stewargued that prohibiting child-
ren from reciting the state prayer in that case ld/ddeny the wish of these
school children to join in reciting this prayer (§rdeny them the opportunity of
sharing in the spiritual heritage of our Natiéh.”

Similar arguments appear in the religious endorsg¢mases outside the
public school context. In those cases, churclestdegrationists often refer to
the country’s religious heritage, and recite theeassorted examples of gov-
ernment endorsements of religion in both the dadpublic and the modern era.
These examples include congressional decisionsréoldyislative chaplain¥,
presidential Thanksgiving proclamatidfisCongressional declarations of reli-
gious holiday$? official prescriptions of religious mottos such“4s God We
Trust” and “One Nation under Go&”and religious inscriptions on public
buildings, including the Supreme Cotltt.

The integrationists also recite their theoreticajuanents in the non-
school endorsement cases. They argue, for exartipdé,the government
should be allowed to acknowledge symbolically tbemmon view that religious
morality is the basis for good governance and #we itself. “Our history is
replete with official references to the value amebication of Divine guidance in
deliberations and pronouncements of the Foundirthelfa and contemporary
leaders.™

Finally, the antidiscrimination argument is a psiesit undercurrent of
the often angry opinions by integrationists on @aurt, who vociferously dis-
pute the notion that the Constitution mandateseotighly secular government.
The pique evident in Justice Kennedy's opinionGounty of Allegheny v.
ACLU is a prime example of this phenomenon. Justicenidy argues that
using the First Amendment to rigorously enforce skearation of church and
state “would require government in all its multiééed roles to acknowledge

The Court has repeatedly held that the Establishi@&use forbids the
imposition of religion through public education. akheads to difficulty be-
cause of public schools’ responsibility to devefapils’ character and deci-
sionmaking skills, a responsibility more importamta society suffering from
parental failure. If religion be the foundation,atreast relevant to these func-
tions and to the education of the young, as is lyitlelieved, it follows that
religious thought should not be excluded as irrie¢to public education.

8  Engel 370 U.S. at 445 (Stewart, J., dissenting).
8  Marsh v. Chambers, 463 U.S. 783, 786-87 (1983).
8  Lynch v. Donnelly, 465 U.S. 668, 675 (1984).

8 d.

8 |d.at 676.

% 1d.at676-77.
1 |d.at675.

%2 492 U.S. 573, 655 (1989).
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only the secular, to the exclusion and so to theirdent of the religious®
Along with the Court’s other integrationists, JastiKkennedy argues that “the
Establishment Clause permits government some diatito recognizing and ac-
commodating the central role religion plays in society,” and that denying
government such latitude to embrace religion “wdutdder on latent hostility
toward religion.®* Likewise, according to Justice Kennedy, requirdaderal
courts to become “jealous guardians of an absold# of separation™ would
send “a clear message of disapproval” of religfomn this context, as in others,
there is no sense that the integrationists haveresidered the possibility that
permitting the government to endorse religion (dretefore permitting the po-
litical majority to decidewhichreligion to have the government endorse) might
communicate an even clearer message of disappim¥hbse whose faith does
not fit the majority’s sectarian template.

The final area of frequent Establishment Clauggaliton involves dis-
putes over government financing of religious ingtins and activities. The
same integrationist arguments that appear in tidigoschool and general en-
dorsement contexts also appear in slightly diffefenms in the government
financing cases. In the financing cases, as irtld®rsement cases, integration-
ists turn to the country’s early history, and cante again identify several in-
stances of government programs funneling public eyoto religious institu-
tions. These early financing programs were oftart pf the federal govern-
ment's effort to tame the country’s restive Naté&merican population. The
programs involved various social services, inclgdaducation. Two favorite
citations of the genre are to the Northwest Ordie&irand several congression-
al actions in the early 19th century setting agdblic land in the Northwest
Territory for schools, many of which were both pitir and sectariah. Integra-
tionists use these actions of the early Congreasegroof of a long national
tradition of “allowing religious adherents to paipate in evenhanded govern-
ment programs®

Integrationist opinions in cases involving publinancing of religious
activity also include versions of the theoreticejuanents noted above. With
regard to integrationist claims about the needs neligion to foster civic vir-
tue in the ordinary activities of government, imgpnists argue that it is both
reasonable and constitutionally legitimate for gomeent to organize its opera-
tions based on the assumption that the provisiasoofal services by religious
groups will often be more effective than the pramnsof similar services by the

% |d. at 657.
% .
% d.

%  SeeAct of Aug. 7, 1789, ch. 8, 1 Stat. 50.

9 SeeRosenberger v. Rector and Visitors of Univ. of VEL5 U.S. 819, 862 (1995) (Thomas,
., concurring) (citing statutes).

% d.

[
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government itself or secular nonprofit groups. olme of the Court’s earliest
integrationist opinions involving publicly financeeligious social services pro-
grams, the Court held that there is nothing impr@t®ut Congress making the
“judgment that religious organizations can helpredhe problems to which the
[statute] is addressed’"or “recognizing the important part that religionreli-
gious organizations may play in resolving certaiouar problems*®

The integrationists’ anti-discrimination argumensaafigures promi-
nently in the public financing cases. Indeed,bssion of the antidiscrimina-
tion argument used in the financing cases is oftean more forceful than the
version that appears in endorsement cases. Jugtioemas even authored a
plurality opinion in one public financing case irhieh he suggested that it
might violate the Free Exercise Clause if the gowemt excluded religious
institutions from an educational funding prograratttvas otherwise directed at
public school$™ In the public financing cases, the anti-discriation argu-
ments are bolstered by the complementary claim tti@fprovision of govern-
ment money to religious institutions is necessargrovide consumers of public
services with a full array of choices regarding previder of those services.
There are both secular and religious implicatiohthis argument. The secular
implication of this argument is the commonplaceedssn that private groups
often provide public services more effectively thdne government itself?
The religious implication of this argument is thia¢re are some people who do
not want to obtain services from a secular goventimend that those people
should be allowed to receive their public entitletsewithin a framework that is
compatible with their religious views. Thus, intatjpnists argue that the Estab-
lishment Clause is not violated even where the gowent is providing a state
employee to translate for a student the sectar@nponents of a religious
school’s instruction. The Establishment Clauseld/dwe satisfied “even though
[the state employee] would be a mouthpiece fogi@ilis instruction, because
the [state program’s] neutral eligibility criterensured that the interpreter’s
presence in a sectarian school was a ‘result optivate decision of individual
parents’ and ‘[could not] be attributedstatedecision-making.**

The logic of these anti-discrimination claims istguexpansive. The
logic seemingly leads to the conclusion that tacwdiscrimination in the provi-
sion of public services to devout religious préatiers, the government must
fund religious institutions providing those sergcdf the integrationists see any

% Bowen v. Kendrick, 487 U.S. 589, 606-07 (1988).
10 1d. at 607.
101 gseaMitchell v. Helms, 530 U.S. 793, 835 n.19 (200dy(ality opinion of Thomas, J.).

102 geezelman v. Simmons-Harris, 536 U.S. 639, 681 (2qURpmas, J., concurring) (arguing

that religious private schools provide better etiooal results than public schools, and that gov-
ernment voucher programs that include religiousetsh“can in fact provide improved education

to underprivileged urban children”).

103 Agostini v. Felton, 521 U.S. 203, 226 (1997) (dngtZobrest v. Catalina Foothills Sch.
Dist., 509 U.S. 1, 10 (1993)).



26 WEST VIRGINIA LAW REVIEW [Vol. 110

irony in permitting expansive state financing ofigien under a constitutional
provision whose origins can be found in vociferopposition to state financing
of religion, they blame this result on the expansibthe modern welfare state.

In this century, as the modern administrative stadggands to
touch the lives of its citizens in such diverse svapd redirects
their financial choices through programs of its ovtris diffi-
cult to maintain the fiction that requiring goverem to avoid
all assistance to religion can in fairness be viba® serving the
goal of neutrality’>*

It would be difficult to overstate the radical ingaltions of the integra-
tionists’ attempt to use arguments renouncing oiisoation against religion to
justify their sweeping claim that the Constitutioray actually require the gov-
ernment to fund religious activity. The integraikis are seeking to do nothing
less than revamp the entire landscape of Estabdish@lause doctrine applica-
ble to the public financing of religious institutis.

Integrationists such as Justice Thomas, for exarhplee long crusaded
to eliminate from Establishment Clause doctrinedtwcept of the “pervasively
sectarian” institution, which in the separatiorésh was a term used to describe
religious institutions that were totally barredrfraeceiving government funds
because any funds going to those institutions windditably be used for reli-
gious purposes (since by definition religion pertedathe entire institution).
Justice Thomas, on the other hand, argues thatdplpécation of the ‘perva-
sively sectarian’ factor [to bar government aidptrvasively religious institu-
tions] collides with our decisions that have prdteith governments from dis-
criminating in the distribution of public benefimsed upon religious status or
sincerity.™® Leaving aside Justice Thomas’s dubious clairhrtf@ern oppo-
sition to government aid to pervasively sectariastiiutions is nothing more
than a residue of 19th century anti-Catholic aniftithe implications of aban-
doning this concept are nothing short of revoludign If the integrationists
have their way, then the Establishment and Freecisee Clauses not only
would no longer prohibit the government from finasrgccomprehensively reli-
gious institutions that are engaged in explicityigious activity; in the new
integrationist constitutional universe, the Religi€@lauses would actuallge-
quire the government to include pervasively sectariatitiutions in any public
benefits program that financed secular aspecthefsame type of activity—
regardless of the extent to which government fiardsused to finance religious
indoctrination. “If the government is offering &tance to recipients who pro-

104 County of Allegheny v. ACLU, 492 U.S. 573, 657-8889) (Kennedy, J., concurring in
the judgment and dissenting in part).
105 Mitchell, 530 U.S. at 828 (plurality opinion of Thomas, (&iting Rosenberger v. Rector

and Visitors of the Univ. of Va., 515 U.S. 819 (539
106 Id.
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vide, so to speak, a broad range of indoctrinatibe,government itself is not
thought responsible for any particular indoctrioat™®” One could not envi-
sion %Bmore comprehensive renunciation of the Mg “three pence” prin-
ciple:

The ways in which the new Supreme Court majoriiygegrationist
theory will be applied in the specific sorts of easioted above are important in
determining the practical implications of the C&uriew theory, but these ap-
plications are perhaps equally important in illagtrg the radically different
focus of the Court’'s new Establishment Clause matsge. Under the Court’s
traditional separationist perspective, governmesd wrohibited from advancing
particular religious beliefs or symbols, or payiieg religious activity, because
to do so would distort the culture in favor of ip@vernment’s preferred faith.
The rules with regard to specific governmental axgiwere therefore always
defined with an eye toward the effects those gawent actions had on reli-
gious dissenters. Thus, in school prayer casesCthurt always rejected the
notion that the government could circumvent theaBghment Clause by draft-
ing a prayer that appealed to virtually all of #$tadents, and excluded only a
few % In endorsement cases outside the school cortextCourt focused on
the fear that religious ostracism would mutate jmditical ostracisnt™® In the
financing cases, the Court’s focus during the safmarist era was on two dif-
ferent types of religious dissenters. First, theu€ focused on the dissenting

107 1d. at 809-10.

198 SeeJaMES MADISON, MEMORIAL AND REMONSTRANCE AGAINST RELIGIOUS ASSESSMENTS
reprinted inEverson v. Bd. of Educ., 330 U.S. 1, 63-72 (1947):

Who does not see that the same authority whichestablish Christianity, in
exclusion of all other Religions, may establishhvtlie same ease any particu-
lar sect of Christians, in exclusion of all othexc&? That the same authority
which can force a citizen to contribute three penly of his property for the
support of any one establishment, may force hircotaform to any other es-
tablishment in all cases whatsoever?

109 gee, e.g.SantaFe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 305 @2@fejecting the school
board’s argument that the Establishment Clausesatisfied by the practice of holding an elec-
tion to determine whether a prayer would be rediefdotball games: “while Santa Fe’s majorita-
rian election might ensure thatostof the students are represented, it does notbimydtect the
minority; indeed, it likely serves to intensify theffense.”); Lee v. Weisman, 505 U.S. 577, 594
(1992) (“[TIhe embarrassment and the intrusiontaf teligious exercise cannot be refuted by
arguing that these prayers, and similar ones tealbin the future, are ofde minimischaracter .

. That the intrusion was in the course of putmating religion that sought to be civic or non-
sectarian rather than pertaining to one sect doetessen the offense or isolation to the objectors
At best it narrows their number, at worst increabeg sense of isolation and affront.”).

10 gsed ynch v. Donnelly, 465 U.S. 668, 687-88 (1984):

The Establishment Clause prohibits government froaking adherence to a
religion relevant in any way to a person’s standimthe political community.

. . . [Government endorsement of religion] sendsessage to nonadherents
that they are outsiders, not full members of thétipal community, and an
accompanying message to adherents that they adersisfavored members
of the political community.
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taxpayer, emphasizing that the religious dissesit@uld not be forced to pay
for the religious exercises of groups with whiclatthaxpayer fundamentally
disagrees™ Second, the Court also focused on religious dtsse more broad-
ly, on the theory that the already dominant religidactions in society should
not have their dominance reinforced and magnifigdhe use of government
funds?*?

Under the Court's new integrationist theory, theuffs focus has
shifted 180 degrees, turning from the protectiorradigious dissenters to the
facilitation of the religious majority. The Cowsthew majority rejects separa-
tionist theory precisely because that theory dettebe religious majority the
ability to infuse their religious beliefs into tlgovernment that they control.
The new integrationist model of society envisioakgious devotion as the cul-
tural norm and religious dissenters as little mibvan pesky spoilsports. From
the integrationist point of view, religious disserst are the Michael Newdows
and Madalyn Murray O’Hairs of the cultut€,odd creatures attempting to im-
pose their idiosyncratic, somewhat tiresome, argsipby dangerous viewpoints
on a society overwhelmingly dominated by normalrchgoing folk.

Integrationists view the extraordinary attentiomdp@ religious dissen-
ters under separationist doctrine as having dediatie proper ordering of socie-
ty and devalued the contributions and interestsafiety’'s most important
members. As usual, Justice Scalia has articuthiegpoint most forcefully. In
his dissent irLee v. Weisman-a school prayer case, in which religious coercion

11 Flast v. Cohen, 392 U.S. 83, 103 (1968) (“Ourdristvividly illustrates that one of the
specific evils feared by those who drafted the lEithment Clause and fought for its adoption
was that the taxing and spending power would be tsdavor one religion over another or to
support religion in general.”)d. at 106 (“The taxpayer’s allegation [is] that hésctmoney is
being extracted and spent in violation of spedfastitutional protections against such abuses of
legislative power. Such an injury is appropriatejéalicial redress. . . .").

112 geeSch. Dist. ofGrand Rapids v. Ball, 473 U.S. 373, 389 (1985):

Our cases have recognized that the Establishments€lguards against
more than direct, state-funded efforts to indoatiényoungsters in specific re-
ligious beliefs. Government promotes religion Heatively when it fosters a
close identification of its powers and respondiiei with those of any—or
all—religious denominations as when it attemptsrtculcate specific reli-
gious doctrines. If this identification conveysmessage of government en-
dorsement or disapproval of religion, a core puepo$ the Establishment
Clause is violated.

Michael Newdow is an atheist who became infamouglHiallenging the constitutionality of
including the phrase “under God” in the Pledge édiance, which was recited every morning in
the classroom of the public schools that his daerghttended.SeeElk Grove Unified Sch. Dist.
v. Newdow, 542 U.S. 1 (2004). Madalyn Murray O’Haias the founder of the American Athe-
ists, who became notorious both as a public spo&edor the atheist cause and for bringing high
profile challenges to various alleged Establishn@atse violations See, e.g O'Hair v. Andrus,
613 F.2d 931 (D.C. Cir. 1979) (challenging the o$dhe National Mall for an outdoor Mass
conducted by the Pope); O'Hair v. Murray, 588 FL2d4 (5th Cir. 1979) (challenging the use of
“in God we trust” as the national motto); O'HairRaine, 432 F.2d 66 (5th Cir. 1970) (challenging
NASA rule authorizing astronauts to participateghgious ceremonies in space).

113
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concerns are at their height—Justice Scalia complénat “[tlhe reader has
been told much in this case about the personaiesite®f Mr. Weisman and his
daughter, and very little about the personal irgisren the other side. They are
not inconsequential*® He goes on to describe the larger community'srast

in celebrating its religion “as a people, and ngtjas individuals”; in other
words (quoting George Washington's first ThanksgivProclamation), to cele-
brate God as the “Great Lord and Ruler of Natidhs.As Justice Scalia sums
up his view of the constitutional choice facing tbheurt:

The issue before us today is not the abstract gdploical ques-
tion whether the alternative of frustrating thisside of a reli-
gious majority is to be preferred over the alteneabf impos-
ing “psychological coercion,” or a feeling of exsion, upon
nonbelievers. Rather, the question vikiether a mandatory
choice in favor of the former has been imposedhieyUnited
States ConstitutionAs the age-old practices of our people

show, the answer to that question is not at allonbt'®

In other words, in the integrationist world religgdissenters lose and
religious majorities win. It is very much a “lowteor leave it” message. No one
will be put in jail because they do not adopt thajarity’s religious faith, and
no one will be fined or otherwise sanctioned beeatgy do not go to church
on Sunday. But at every opportunity the governnvetitbe allowed to com-
municate to religious dissenters that their vieves@utside the mainstream and
strongly disfavored, and that if they want to b#-fledged participants in the
business of governing the country, they better mroodate themselves to what
Scalia calls “the age-old practices of our people.”

D. Theme Four: Religious Establishment is a LoBather than a Nation-
al Concern

Another consequence of the integrationist's goaletfirning control of
the country’s religious affairs to the devout majors the effective devolution
of control over religious issues to local commugstiand their governments.
This is another inevitable effect of loosening toastraints on religious favorit-
ism by the government generally. If the basicgragionist principle is that the
religious majority should be allowed to exercisegblitical clout by having the
government endorse its religious views and findteceeligious activities, then
there is no logical reason why this theory showtlbe implemented both at the
local level as well as the state and national eveAfter all, it is at the local

114 | ee 505 U.S. at 645.
115 |d

116 1d. at 646.
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level that many of the religious activities emplasl in integrationist opinions

occur—activities such as the recitation of prayeschool and social events, the
placement of religious displays on public propeayd the provision of educa-
tional and social services.

To a large extent, this decentralization is alrebdyt into Establish-
ment Clause doctrine. This is the clear implicatid the ostensibly disparate
holdings in two recent Supreme Court decisiodgiman v. Simmons-Harti$
andLocke v. Davey'® At first glance there seems to be some tensitnesn
the holdings of these cases because they seemirtbipapposite directions
with regard to the rules governing public financofgeligious activity. On the
one handZelmanholds that the Constitution permits local schagharities to
offer parents publicly financed vouchers to sereirtichildren to private reli-
gious school$™® On the other hand,ockeholds that a state may deny scholar-
ships to a university student seeking a devotitmadlogy degree under a scho-
larship program that grants state-financed schulassto all other students
seeking all other types of degréés.The seeming inconsistency between these
two holdings is thaZelmanseems to interpret the Constitution as requirtates
educational programs to include religious individuand institutions, whereas
Locke seems to interpret the Constitution as permitstefes to intentionally
exclude religious individuals from otherwise altinsive public educational
programs.

Despite the fact that these two decisions seenoitd ;n opposite direc-
tions, in fact they are entirely consistent witle fiourth theme of the integra-
tionist paradigm. The common factor that recomscileese two holdings is the
Court’s implicit determination that the level of\gwnment favoritism toward
religion should not be governed by the Constituiball. Instead of having the
courts serve as umpires between various religiacsoins fighting for access to
government resources or symbolic favoritism by glogernment, the integra-
tionist paradigm would simply leave all of thessuiss to the political process.
Religious factions would therefore have to batteoag themselves to deter-
mine where to draw the line between permissibleeguwmental accommodation
of religion and impermissible government favoritism

This decentralization of church-state disputes artwoto an effective
deconstitutionalization of church-state disputBssome respects, the decentra-
lization and deconstitutionalization of church-stassues may be the partial
salvation of the separation principle. Many stdtage substantial populations
of secularists and members of religious groups @nattraditionally hostile to
government action advancing religious causes. Assalt, many states have
adopted local versions of the separation princieich are often enshrined in

17 536 U.S. 639 (2002).

118 540 U.S. 712 (2004).

19 Zelman 536 U.S. at 663.
120 | ocke 540 U.S. at 725.



File: GEY MCP FINAL.doc Created on: 2/11/2008 3:53:00 PM Last Printed: /2008 3:54:00 PM

2007] LIFE AFTER THE ESTABLISHMENT CLAUSE 31

state constitutions and vigorously enforced byestaurts™* Because of these
state constitutional anti-establishment provisi@eparationists are likely to win
many of these local battles; nevertheless, sepaists have no cause to cele-
brate. Because of the need to protect religiduerty nationally in an increa-
singly diverse culture, the decentralization of rchustate disputes is a debacle.
It is a debacle because the harshest effects afetbentralization of church-state
disputes will be visited upon precisely those ielig minorities who happen to
live in communities in which religious minoritiesedleast able to defend them-
selves. Local governments in large, diverse udmnmunities are unlikely to
engage in the aggressive advancement of religiogeireral or any religious
faction in particular, because religious minoritig$ have sufficient numbers to
mount an effective opposition campaign in the maltprocess. On the other
hand, local governments in smaller, less diversal mr suburban communities
will have no such political impediments. Many bese governments will un-
doubtedly engage in precisely the sort of tactess oppressive favoritism of
locally dominant religious groups that has longrbee hallmark of Establish-
ment Clause litigation. The local response to ctip@s from religious dissen-
ters can be expected to reflect sentiments sirntoldhose expressed by a Dun-
canville, Texas assistant school superintendent, twll a parent who objected
to pressure placed on his daughter to pray in lpgabr high school that “un-
less [the parent] had grandparents buried in thecBuville Cemetery he had no
right to tell [the assistant superintendent] howuto his schools'®

Similar parochial expressions of local religiousriloance are likely to
be the most noticeable immediate effects of adgptie integrationist view of
the Establishment Clause. But as with other aspgdhe integrationist theory,
the localization of disputes over religious libecgtries with it broader implica-
tions for constitutional rights generally. If itakes sense to decentralize the
protection of religious liberty, then why not detratize the protection of other
important constitutional rights as well? The Coleis attempted this sort of
thing before, but previously the Court has apptigd localized approach only
to areas of relatively low-level constitutionalhtg. In fact, the nascent effort to
decentralize religious liberty most closely resessbthe emphasis on local

121 gee, e.g.Chittenden Town Sch. Dist. v. Dep'’t of Educ., 782d 539 (Vt. 1999)cert de-
nied sub nom.528 U.S. 1066 (1999) (holding that the Vermontestainstitution prohibits the
state from offering tuition reimbursements to p#seof children attending religious schools);
Opinion of the Justices (Choice in Educ.), 616 A4Z8, 480 (N.H. 1992) (citing the New Hamp-
shire state constitution in striking down a stateppsal to finance private schools, on the ground
that “[n]Jo safeguards exist to prevent the applicadf public funds to sectarian uses”); Witters v.
Wash. Dep't of Servs. for the Blind, 771 P.2d 1X¥@ash. 1989)cert. denied 493 U.S. 850
(1989) (holding that the Washington state constituprohibits the application of any public
funds to religious instruction); Bush v. Holmes6880.2d 340 (1st Fla. Dist. Ct. App. 200df,d

on other grounds919 So.2d 392 (Fla. 2006) (striking down a Flar&thool voucher program
that benefited religious schools, on the ground itheiolated the state constitution’s “no aid to
religion” clause).

122 Doe v. Duncanville Indep. Sch. Dist., 994 F.2d 1882 n.1 (5th Cir. 1993).
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community values that has long been part of theenmoéFirst Amendment ob-
scenity standartf®> We are now facing the prospect, therefore, dhareasing-
ly religiously diverse country being governed byamstitutional standard that is
predicated on the assumption that local communitiag use their governments
to perpetuate religious parochialism. The integrasts’ stance may be summa-
rized by paraphrasing a statement Chief JusticgggBuonce made in the ob-
scenity context: It is neither realistic nor cdtugionally sound to read the First
Amendment as requiring that the people of Maineviississippi respect the
legitimacy of religious groups and practices fountérable in Las Vegas or
New York City?*

E. Theme Five: Government is Allowed to Make anfdrea Determina-
tions of Ultimate Value

The final theme of the new integrationist interptigin of the Estab-
lishment Clause is also an unavoidable logical icapion of the first theme. If,
as the first integrationist theme asserts, a prdperocratic government should
be allowed to embrace and advance the cause giorelas the cornerstone of
society’s civic virtue, then the government shoallsb be authorized to involve
itself in disputes over the ethereal details thrat @& the heart of religion and
religious disputes. It is very clear that a cdnimgegrationist goal is to permit
the government to make assertions on behalf ofmitiee society about the most
basic religious disputes, such as the existencenatae of a single omnipotent
God. Once the government is permitted to writeslawderscoring society’s
collective determination that there is a God arad He guides our actions, then
there is little left of Establishment Clause linibas on the government’s theo-
logical hubris.

If, to borrow Justice Douglas’s unfortunate phrépgle are a religious
people whose institutions presuppose a SupremegB¥itthen presumably our
institutions could also presuppose a series ofrofinedamental matters that
cannot be proven and may or may not be true. rlfr@iitutions can presuppose
a Supreme Being, for example, nothing should pretleose same institutions
from also presupposing that first trimester abog{g® the use of contracep-

128 geeMiller v. California, 413 U.S. 15, 24 (1973) (deibing the constitutional standard for
obscenity, which includes the consideration of “thiee ‘the average person, applying contempo-
rary community standards’ would find that the wordken as a whole, appeals to the prurient
interest” (citing Kois v. Wisconsin, 408 U.S. 2230 (1972)).

124 gedMiller, 413 U.S. at 32 (“It is neither realistic nor ctingionally sound to read the First
Amendment as requiring that the people of MaindMasissippi accept public depiction of con-
duct found tolerable in Las Vegas, or New York Cjty

125 7orach v. Clauson, 343 U.S. 306, 313 (1952).

126 seeRoe v. Wade, 410 U.S. 113 (1973) (prohibiting mreslations of first trimester abor-
tions).
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tion,"*” premarital sex?® and active homosexualify all represent legally cog-

nizable evils. The morality of these activitiexestainly open to debate, but the
ethical assessment of each of these matters ensbadiarrower range of con-
testable considerations than the proposition thaalapowerful God runs the

universe. If the Constitution permits the governtm® answer this more com-
prehensive question, then it should also allowgteernment to determine the
more discreet matters as well.

The problem with this conception of governmentatatity is that it
contradicts our routine assumption that the govemtnshould not be deciding
matters of metaphysics, theology, or ultimate sutim behalf of the govern-
ment’s own citizens. In our modern conceptionh#f division of authority be-
tween citizens and their government, these sortaaiters are left up to indi-
viduals, not to the political collective. In pdhis conception arises out of re-
spect for individual differences about the natufeight and wrong and good
and evil, and in part it derives from a hard-woepsicism about the accuracy of
collective determinations of ultimate truths. A&t in our popular civic my-
thology, we have moved beyond Holmes’s notion ttrath” is simply the “ma-
jority vote of that nation that could lick all otts¢™*° and toward a recognition
that “truth,” if such a thing exists in a defing¥orm, will not be discovered and
disseminated through the exercise of raw polificater.

The willingness to cede to political majorities fh@wver to make meta-
physical determinations of ultimate values is aapihliustration of how the in-
tegrationist majority’s abandonment of the Couttaditional countermajorita-
rian focus in the Establishment Clause area hakdatipns beyond the religion
cases. As noted above, the Court’'s new integratidestablishment Clause
theory is predicated on a very different view af fovernment’s authority over
matters of metaphysics, ideology, and personal lipthan has become famil-
lar to readers of the Court's modern First Amendiard privacy decisions.
Consider the range of matters over which the Chast prohibited the govern-
ment from imposing the political majority’s values individuals within society
who hold different moral views: contraceptitihjuvenile sexual freedori?

127 SeeEisenstadt v. Baird, 405 U.S. 438 (1972) (oveihgra Massachusetts statute that pro-
hibited unmarried couples from obtaining contrangs)); Griswold v. Connecticut, 381 U.S. 479
(1965) (overturning a Connecticut statute that foitdd married couples from obtaining contra-
ceptives).

128 SeeBellotti v. Baird, 443 U.S. 622 (1979) (providiregjudicial bypass procedure under
which minors may obtain abortions without first lseg parental consent); Carey v. Population
Servs. Int'l, 431 U.S. 678 (1977) (overturning aaN¥ork law that prohibited the distribution of
contraceptives to minors).

129 geelawrence v. Texas, 539 U.S. 558 (2003) (holdingomstitutional a Texas statute that
made it a crime for two people of the same sexgage in intimate sexual conduct).

130 Oliver W. HolmesNatural Law 32 HaRv. L. REv. 40, 40 (1918).
1Bl See supraote 127.

132 See supraote 128.
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abortion*® possession of sexually explicit expressive matetasexually pro-

vocative dancing® sodomy:* homosexuality?” and expressive materials ad-
vocating a range of antisocial behavit¥s If the integrationists were to pursue
the logic of their position to its conclusion, theypuld be forced to overrule
what has become the central proposition of the Binsendment—and probably
the modern Bill of Rights generally—as famously soamized by Justice Jack-
son inWest Virginia State Board of Education v. Barriétt “[i]f there is any
fixed star in our constitutional constellationjgtthat no official, high or petty,
can prescribe what shall be orthodox in politicstionalism, religion, or other
matltgrs of opinion or force citizens to confesswayd or act their faith there-
in."”

The integrationist would trade our modernist skagn about collec-
tive assertions of truth and value for the comfaytVictorian certainties offered
by civic religion and community morality. At leasthen the cynical Holmes
equated truth and power, he did so to deflate ¢dmeept of truth, and thereby
acknowledged the possibility of competing truthBruth is nothing but a dis-
torted reflection of power relationships, he seemaeshy, so don't let claims of
truth fool you; think for yourselves. The integoaiists are much more naive
than Holmes, and therefore much more dangerousenviiey equate truth and
power (by granting to those who have political potke authority to identify
truth and incorporate those truths into law), titegrationists reveal their belief
that those who have political power possess thiyabtcurately to recognize
the eternal verities that should guide us all. sTi&j in contrast to the separation-
ist theory that preceded it, a strikingly immodeshception of government.
The separationist conception of government did aldige politicians to be
moral visionaries because their role in governnvesd constitutionally limited
to the mundane concerns of the temporal world. iftegrationist conception
of government, on the other hand, requires padditisito be moral visionaries

133 seePlanned Parenthood of Southeastern Pa. v. CasByUSR 833 (1992) (holding that

states may not enforce regulations that impose ratual burden on the fundamental right to
choose abortion).

134 gSeeStanley v. Georgia, 394 U.S. 557 (1969) (holdiref the constitutional protections of

free speech and privacy include the right to passeshe home sexually explicit materials—
including materials that are legally obscene).

135 geefErie v. Pap's A.M., 529 U.S. 277 (2000) (holdingtthrotic nude dancing is expressive
conduct that is protected by the First Amendment).

138 See supraote 129.

137 SeeRomer v. Evans, 517 U.S. 620 (1996) (holding ustartional a state constitutional
amendment that denied certain legal protectiotmtoosexuals).

138 seeKingsley Int'l Pictures Corp. v. Regents of the Wrif the State of N.Y., 360 U.S. 684,
689 (1959) (holding that the constitutional riglitfi@e speech “is not confined to the expression
of ideas that are conventional or shared by a ntgjoidt protects advocacy of the opinion that
adultery may sometimes be proper, no less thancagymf socialism or the single tax.”).
139319 U.S. 624 (1943).

140 1d. at 642.
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because the government is invited to deliver usifn. The integrationist
conception will reassure those who admire the masabn of the political ani-

mals who populate the corridors of governmentwvilltunnerve those of us who
tend to agree with Mark Twain that “[tlhe politicahd commercial morals of
the Uimted States are not merely food for laughtleey are an entire ban-
quet.’

Ill. ESTABLISHMENT CLAUSE DOCTRINE IN THEINTEGRATIONISTERA

Perhaps the most effective way of illustrating tadical changes envi-
sioned by proponents of the integrationist thedrthe Establishment Clause is
to describe how this new theory is likely to be iempented in the day-to-day
world of constitutional litigation. One of the fepositive aspects of the demise
of the separationist Establishment Clause is tl@hew integrationist approach
will clean up the constitutional doctrine that gowve relations between church
and state. Commentators and jurists on all siflélseodebate about the proper
scope of the Establishment Clause have long aghegdEstablishment Clause
doctrine is a chaotic and contradictory mess. gdwd news is that this doctrin-
al mess will finally get cleaned up. The bad néswhat the Court will probably
clean up the doctrine in a way that effectivelynéfiates any significant limit on
government aid to religion. Which is, of courdes fprimary objective of the
integrationist enterprise.

The hopeless disorder of Establishment Clause idecis easy to de-
scribe. Before the departures of Justice O’Comamar Chief Justice Rehnquist,
one or more Justices had embraced no fewer tharotestitutional standards in
enforcing the Establishment Clause. These testada the notoriousemon
test;* an endorsement analysi§ a broad coercion analysi$,a narrow coer-
cion analysis?® a formal neutrality standar® a substantive neutrality stan-

141 MaRK TWAIN, MARK TWAIN IN ERUPTION 81 (Bernard DeVoto ed., Harper and Brothers

Publishers 1940).

12 Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971)afmns omitted) (“First, the statute
must have a secular legislative purpose; secosdirihcipal or primary effect must be one that
neither advances nor inhibits religion; finallyetktatute must not foster ‘an excessive government
entanglement with religion.” (quoting Walz v. T@omm’n, 397 U.S. 664, 674 (1968))).

143 sed ynch v. Donnelly, 465 U.S. 668, 690 (1984) (O’'@on, J., concurring) (modifying the
first two prongs of thé.emontest to inquire “whether government's actual peepis to endorse
or disapprove of religion [and] whether, irrespeetof government's actual purpose, the practice
under review in fact conveys a message of endorseonelisapproval”).

144 Seelee v. Weisman, 505 U.S. 577, 593 (1992) (holdimat public schools may be held
accountable for creating situations in which soara peer group pressure is imposed on religious
dissenters).

145 gSee Lee505 U.S. at 640 (Scalia, J., dissenting) (argutmat the Establishment Clause
prohibits only “coercion of religious orthodoxy and . financial supporby force of law and
threat of penalty).

146 geezelman v. Simmons-Harris, 536 U.S. 639, 652 (200»)ding that the Establishment
Clause permits the government to funnel moneyligio@s institutions under any program that is
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dard!*’ a standard that would disincorporate the Estaiksit Clause from
Fourteenth Amendment (thereby rendering it inapplie to state and local
governments)?® a nonpreferentialist standdfd,a divisiveness standat#,and

an ad hoc analysis that would have the Court abaride@fforts to devise a uni-
form standard for church-state caS&sUnfortunately, many of these standards
were deeply inconsistent, a situation made everemotenable by the fact that
in different opinions some Justices endorsed nwae bne standard—including
standards that contradicted each otfferOther Justices would endorse a stan-

“neutral with respect to religion, and providesistssice directly to a broad class of citizens who,
in turn, direct government aid to religious schoetsolly as a result of their own genuine and
independent private choice”).

147 seeMitchell v. Helms, 530 U.S. 793, 837 (O'Connor, cbncurring in the judgment) (em-
bracing the notion of neutrality, but arguing tha plurality’s limited focus on formal neutrality
did not provide the rigorous analysis of governmaidt to religion that is necessary under the
Establishment Clause).

148 seeElk Grove Unified Sch. Dist. v. Newdow, 542 U.S50 (2004) (Thomas, J., concurring
in the judgment) (arguing that the EstablishmemtuSé should never have been incorporated into
the Fourteenth Amendment).

149 seewallace v. Jaffree, 472 U.S. 38, 100 (1985) (Relsigd., dissenting) (arguing that the
Establishment Clause should permit the governntertgage in any religious activity so long as
the government does not prefer one specific raligigect over another).

150 seevan Orden v. Perry, 545 U.S. 677, 704 (2005) (Brey., concurring in the judgment)
(voting to permit a Ten Commandments monument engtiounds of the Texas state legislature
based on the observation that “as a practical maftdegree[the Texas] display is unlikely to
prove divisive.”);Zelman 536 U.S. at 725 (Breyer, J., dissenting) (“Inogisty as religiously
diverse as ours, the Court has recognized that ua& rely on the Religion Clauses of the First
Amendment to protect against religious strife, ipatarly when what is at issue is an area as
central to religious belief as the shaping, throygimary education, of the next generation's
minds and spirits.”).

11 van Orden 545 U.S. at 700 (Breyer, J., concurring in theut® (noting that “[wjhile the
Court's prior tests provide useful guidepostsno exact formula can dictate a resolution to such
fact-intensive cases”).

152 For example, in cases involving religious endomseisiin school, Justice Kennedy applies a
very protective (and very separationist) psychalabcoercion analysis, which holds the govern-
ment accountable for private coercion and sociflaosm undertaken in circumstances where
such private behavior is merely facilitated by gfoeernment.Seel.ee v. Weisman, 505 U.S. 577,
593 (1992) (“The undeniable fact is that the schdistrict’s supervision and control of a high
school graduation ceremony places public presaisresell as peer pressure, on attending students
to stand as a group or, at least, maintain reggesiténce during the invocation and benediction.
This pressure, though subtle and indirect, can<eeal as any overt compulsion.”). In cases
involving religious endorsements by the governmautiside the public school context, on the
other hand, Justice Kennedy applies a much narrlaget coercion standard, which would allow
the government to publicly endorse or embrace io#lign any way that falls short of legally
coercing religious activity by private citizen&eeCounty of Allegheny v. ACLU, 492 U.S. 573,
659 (1989) (Kennedy, J., concurring in the judgmanpart and dissenting in part) (“Our cases
disclose two limiting principles [on governmentigeus endorsements]: government may not
coerce anyone to support or participate in anyiati or its exercise; and it may not, in the guise
of avoiding hostility or callous indifference, gidirect benefits to religion in such a degree that
in fact ‘establishes a [state] religion or religsofaith, or tends to do so.” (quoting Lynch v. Don
nelly, 465 U.S. 688, 678, (1984))).
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dard, but then recoil from embracing the logicaplieations of that standard’
As the tenth standard on the list above indicatgh, other Justices recoiled
from the basic notion that there should even bé&stablishment Clause stan-
dard, resorting instead to an ad hoc approachdisgcspecific cases idiosyn-
cratically, in a way that provided little or no dance for adjudication of future
controversies>

Once all is said and done, the Court's new majdstjikely to pare
these standards down to two or three of the weakeasures for constitutional
compliance. Some of the current standards ceytaiiil not survive on a Court
dominated by the integrationists. After many ye#rgailing at the resilience of
the Lemontest;>” integrationists will finally inter it. Likewisehe endorsement
standard, any standard based on true substantiveahiy, and any standard
that focuses on religious divisiveness are alselliko be abandoned by the
Court’s new majority. Likd.emon each of these standards are oriented toward
achieving some level of separation between chunchstate, and are therefore
incompatible with the new integrationist orientatiof the Court.

Of the remaining six standards, five of them shameintegrationist
orientation, and some combination of these starsdaodlld form the basis for
the Court’'s new approach. More likely, the Couitt now focus on three dif-
ferent standards in the three main areas of Estabéint Clause disputes. These
three standards have already become the centesmé&opinions by the integra-
tionist Justices who served on the Court during Rednquist era. The only
difference is that with the elevation of Chief JesstRoberts and Justice Alito,
integrationists now have an effective majority be Court and can convert the
older integrationist dissents and pluralities imtajority opinions.

In cases involving government financing of religgaactivity, including
government financing of religious schools, the @surew majority will almost
certainly adopt the formal neutrality analysis thatintegrationist majority used
in Zelman v. Simmons-Harrte approve all indirect financing to religious tins
tutions, so long as secular organizations are fitymapable of applying for the
funds from the same government prograf.As a practical matter, this stan-
dard abolishes any effective limits on indirect gmment financing of religious

153 seeMitchell v. Helms, 530 U.S. 793, 837-38 (2000) (@t@or, J., concurring in the judg-
ment) (agreeing that neutrality “is an importarasen for upholding government-aid programs
against Establishment Clause challenges,” but tiefigg with the plurality that an aid program
should be upheld solely because “the aid is offenech neutral basis and the aid is secular in
content”).

154 See Van Orderb45 U.S. at 700 (Breyer, J., concurring in treute; Bd. of Educ. of Kiryas
Joel Vill. Sch. Dist. v. Grumet, 512 U.S. 687, 718{1994) (O’Connor, J., concurring in part and
concurring in the judgment).

1% See, e.gl.amb's Chapel v. Ctr. Moriches Union Free Sch1.D&08 U.S. 384, 398 (1993)
(Scalia, J., concurring in the judgment) (compaltiegnonto “some ghoul in a late-night horror
movie that repeatedly sits up in its grave and fidmiabroad, after being repeatedly killed and
buried”).

1% 536 U.S. 639, 679-80 (2002).
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activities. InZelmanitself, for example, virtually all the money inetimelevant
government program was funneled to religious omgions. The integrationist
majority dismissed the relevance of the fact tl&t3f the government money
was used to aid religious groups, noting offhangdtht “we have recently
found it irrelevant even to the constitutionality & direct aid program that a
vast majority of program benefits went to religimehools.**’

In addition to approving virtually all indirect gesnment grants to reli-
gious organizations, the new integrationist mayjorst also quite likely to ap-
provedirect government aid to religious organizations, eveth& government
aid is used to finance explicitly and exclusivedjigious activities. Four inte-
grationist members of the Court have already statedisely this conclusion in
their plurality opinion inMitchell v. Helms®® The basic concept of this opinion
is that once the government has granted aid tivatprorganization, that organ-
ization’s use of the aid is a purely private mathet is not subject to Establish-
ment Clause restrictions.

So long as the governmental aid is not itself “utasle for use
in the public schools because of religious contemtd eligibili-
ty for aid is determined in a constitutionally péssaible manner
[i.e., through a formally neutral framework], angeuof that aid
to indoctrinate cannot be attributed to the govesmimand is
thus not of constitutional concef.

The standard essentially privatizes Establishmdause violations, which ef-
fectively means that there will be no more Estdintient Clause violations.

The Court's new integrationist majority is likelg tise an equally lax
standard in non-school endorsement cases. In ttasss the Court is likely to
use a standard akin to the narrow coercion andlyatsustice Scalia advocated
in Lee v. Weismalf® Ironically, the model of narrow coercion standaah be
found in an opinion that was authored several yearker by Justice Kennedy,
who turned out to be Justice Scalia’s antagonikem In his opinion inCounty
of Allegheny v. ACLI¥" Justice Kennedy articulated many of the themes tha
would become the heart of the integrationist apgnoto the Establishment
Clause: the insistence that the Constitution shoeflect the fact that the coun-
try is historically religious®® the argument that constitutionally mandating a

157 1d. at 658.
158 530 U.S. 793 (2000).

159 1d. at 820 (citations omitted) (citing Bd. of Educ. ®ént. Sch. Dist. No. 1 v. Allen, 392
U.S. 263, 245 (1968)).

180 ged ee v. Weisman, 505 U.S. 577, 640 (1992) (Scaljalissenting).

181 seeCounty of Allegheny v. ACLU, 492 U.S. 573, 655 (89gKennedy, J., concurring in
the judgment in part and dissenting in part).

162 1d. at 657-58.
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secular government would express hostility to iefig®® and the claim that the
Establishment Clause should not be used to separateh and state, but rather
should be directed at preventing egregious viatatiaf religious liberty, such as
the direct governmental coercion of religious mgpation or the creation of a
state church® This last notion—that only direct coercion ofig@us partici-
pation should violate the Establishment Clause-ikidy to be the primary fo-
cus of the integrationist approach to endorsemeses outside the public
schools. As Justice Kennedy summarized this jpositi hisAlleghenyopinion,
“Noncoercive government action within the realnflekible accommodation or
passive acknowledgment of existing symbols doewviotdte the Establishment
Clause unless it benefits religion in a way moreaiand more substantial than
practices that are accepted in our national hexitfg In other words, the gov-
ernment can erect any and all religious idolsosglas it does not force citizens
to bow down to them. The fact that this actionl wilplicitly communicate to
religious dissenters the message that they aralsamd political outsidet? is
no longer constitutionally relevant.

The third area of frequent Establishment Clausgaliton involves ef-
forts to inject religion into public schools. Thssthe only major area of Estab-
lishment Clause jurisprudence that will remainluxffor the immediate future.
There will be continued uncertainty in this areaduese Justice Kennedy aban-
dons his integrationist colleagues when it comessiag the public schools to
foist religion on school children. Ever sincee v. Weismatt’ in which Justice
Kennedy wrote a strongly separationist majoritynggi striking down a non-
sectarian graduation prayer at a public high schhtice Kennedy has consis-
tently joined the remaining separationists in tbleo®l prayer cases. The stan-
dard he would apply in these cases would not mgradhibit the government
from directly endorsing religious activity, but wdualso prohibit the govern-
ment from doing anything to facilitate religiousepsure or coercion by mem-
bers of the religious majority who are not themeslgovernment actot®. For
the time being, therefore, one of the most impdrt@mponents of separationist
doctrine will remain, albeit by a slender five tuf majority.

This brief rendering of the doctrinal changes ioretin Establishment
Clause cases should not be dismissed lightly. nfary constitutional scholars
and academics, a discussion of the constituticaaldsrds applicable to Estab-
lishment Clause cases is far less important thacudsions of a Grand Theory

183 |d. at 659 (citing Abington Sch. Dist. v. Schempp, 8%&. 203, 306 (1963)).
164 1d. at 659-60.
185 1d. at 662-63.

186 geelLynch v. Donnelly, 465 U.S. 668, 688 (1984) (O'Connl., concurring) (noting that
government endorsement of religion is problemagicause it “sends a message to nonadherents
that they are outsiders, not full members of thktipal community, and an accompanying mes-
sage to adherents that they are insiders, favoeedlrars of the political community”).

187 505 U.S. 577 (1992).

168 Seesupranote 152.
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of church and state. To sophisticated academitampting to fit the deeper
constitutional issues and principles into a forrfaid formalistic) standard or
test emits the down-market odor of black-letter.land indeed, once a case
reaches the Supreme Court, these tests and stanoféed get ignored by the
Justices themselves, who often use the particalkgsthat come before them as
vehicles in ongoing battles among themselves alavger philosophical and
structural issues. But lower court judges, schoalrd attorneys, and other gov-
ernment officials take very seriously the standadgulated by the Supreme
Court to communicate in concrete form abstract ttuti®nal theories. These
standards structure official decisions on mattérshorch and state, and when
these decisions get challenged in court, the sdamelards structure the attor-
neys’ attacks on a government action. So the $upi@ourt’'s adoption of one
standard and the abandonment of another is notlyreareacademic exercise.
Like the separation principle itself, the Courtergistent use of separa-
tionist language in its constitutional doctrine Isggificantly limited the extent
to which lower courts and government officials abignore the general thrust
of the Supreme Court’s Establishment Clause dewsicSome of the Court’s
standards have been quite rigorous, despite thaHfacthe Court itself has of-
ten honored those standards in the breach (muahhas the separation prin-
ciple itself). The prime example of the rigorouslgrded standard is the much-
malignedLemontest. TheLemontest requires that “[f]irst, the statute must
have a secular legislative purpose; second, itscipal or primary effect must
be one that neither advances nor inhibits religion, finally, the statute must
not foster ‘an excessive government entanglemeifit religion.”*® If applied
faithfully, the Lemonfactors are quite exacting, and the lower couitesnatook
these factors very seriously. Although academiticsrof Lemonoften tended
to disparage the notion that courts could evercéffely prevent the government
from adopting religiously motivated legislatiéfi,in fact the lower courts have
frequently and effectively proscribed surreptitiyusectarian government ac-
tions, especially in the schools. If evidence wxtkat a particular policy was
adopted for religious motives—and such evidenceften not hard to find—
then courts are quite willing to strike down thaligy and award substantial
attorneys’ fees to the successful plaintiffs whallemged the policy’* A pat-

189 | emon v. Kurtzman, 403 U.S. 602, 612-13 (1971fp{iwns omitted).

170 For example, in Michael Perry's earlier work hérmmwledged that the nonestablishment
norm prohibited the government from relying ongiglus reasons for legislation, but conceded
that this norm would be “underenforced” becausecth&rts often would be unable to determine
whether the norm had been violated. “If governnteaded a political choice about the morality
of human conduct at least partly on a plausiblelsesupporting argument, it would be extreme-
ly difficult for a court to discern whether goverant based the choice solely on the secular argu-
ment or, instead, partly on the secular argumedtpamtly on the religious argument.” Michael J.
Perry,Religion in Politics 29 U.C.DAvis L. Rev. 729, 736-37 (1996).

11 The most prominent recent example of this phenomés Kitzmiller v. Dover Area School
Dist., 400 F.Supp. 2d 707 (M.D. Pa. 2005), in whicBistrict Court struck down a local school
board’s policy of introducing religiously-based tétligent Design” materials to challenge the
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tern of successes in a few high-profile cases asdfese effectively communi-
cates the message to government agencies thabneigyoff-limits, and com-
municates the even more effective message thaeifjovernment agencies in-
tend to circumvent the constitutional rules in theure, they may find them-
selves writing the ACLU a hefty check.

In contrast to the clear warnings against religifa®ritism communi-
cated to government officials during the separadioara, the message sent by
the standards likely to be adopted by the new matemnist majority in the Su-
preme Court will be quite different. The new stam$ will tend to send the
message to government officials, agencies, andosdtwards that they can get
away with pretty much any level of religious faimm, so long as they engage
in a few formal measures to cover their tracksis Tasult should not be surpris-
ing, since Court’'s new integrationist majority teakpted standards that seem to
have been designed to offer the government meahanis convey plausible
deniability that religious establishment has ocedsrrather than to provide a
truly rigorous constitutional framework to limitéhgovernment from intruding
into the religious lives of its citizens.

IV. THE INEVITABLE FAILURE OF THEINTEGRATIONISTESTABLISHMENT
CLAUSE PARADIGM

The title of this section may be somewhat overdtdtds at least possi-
ble that the Court’s new majority will succeed etasting the Establishment
Clause in the form of the integrationist paradiginis at least possible, in other
words, that the country could embrace the fractjousligious new political
culture described by Justice Scalia and his intemniat colleagues. If so, then
citizens would have to accept certain fundamerttahges in the nature of the
American political system. Under the new regimenmbers of the religious
majority could wield their political power to trafiosm the culture by advancing
their own religious views as central to the natsopolitical ethos. Although
members of the religious majority can be expectethke this new system to
heart, the adoption of this approach will requite exercise of a certain reli-
gious and ideological hubris on their part. Adogtthis system will require the
religious majority to take the leap of faith thatigious demographics during
the next two centuries are going to continue tmfahe same sects that have

scientific theory of evolution. After a month-lorigal, the court determined that the policy of
challenging evolution was motivated by religiousgmse, and the court sharply chided the school
board officials who were responsible for the palic§The citizens of the Dover area were poorly
served by the members of the Board who voted ®@flttitelligent Design] Policy. It is ironic that
several of these individuals, who so staunchly praudly touted their religious convictions in
public, would time and again lie to cover theircits and disguise the real purpose behind the
[Intelligent Design] Policy.” Id. at 765. The attorneys for the plaintiffs in thever case were
awarded more than $2 million in attorney’s feethalgh they ultimately agreed to accept less
than half that amount. Christina Kauffm&mgver Gets Million-Dollar Bil|] York DispATCH, Feb.

22, 2006 available athttp://www.yorkdispatch.com/local/ci_3535139.
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dominated the nation’s political culture during firet two hundred years. Giv-
en the demographic changes described below, adofitia system may be a
major gamble. Nevertheless, the country couldd#etd go this route. The
purpose of this section, however, is to suggedtttiexe are several reasons to
believe that the integrationist attempt to fundataky revamp Establishment
Clause jurisprudence will not succeed. There averal reasons to suggest that
the principle of separation of church and statdeisply ingrained into the spirit
of the country in ways that the Court's new inteigraist majority will have
great difficulty overcoming. Four reasons, in ganar, present major obstacles
to the long-term success of the integrationist gligra.

The first reason that the integration of church stade is likely to fail is
that the integrationist approach is deeply incdaniswith the country’s basic
history and traditions. The integrationists haeerpvery adept recently at as-
serting the contrary. As noted abdVeproponents of the integrationist para-
digm defend their position in large part by refemno the country’s religious
history. Specifically, integrationist Justicesitea familiar list of instances in
which the government has endorsed religion or agtedinance religious en-
terprises;’® integrationist academic treatises defend the iata&mist position
by arguing that the Framers never intended theblsienent Clause to prevent
the government from favoring religion generdfiy/or by arguing that the prin-
ciple of separation of church and state was largelyeoretical ploy devised by
political forces that were not interested in adwagdhe cause of individual
religious liberty, but rather were either anti-giius or anti-Catholi¢”® and
conservative politicians contribute to the popyparception of the country’s
integrationist past by simply asserting as a matfehistorical fact that this
country is a “Christian natior.®

There are two main problems with these historidaints. The first
problem is that these claims ignore, inaccuratelmplay, or misconstrue the
long history of separationist sentiment that strescback to the founding of the
country and beyond. This country’s separationistoly is rich and diverse. It
includes a range of examples, including Roger @i and the separationist

172 Seesupranotes 39-43 and accompanying text.

173 Id

174 See, e.g.MICHAEL MALBIN, RELIGION AND POLITICS: THE INTENTIONS OF THEAUTHORS OF

THE FIRST AMENDMENT (1978); ROBERT CORD, SEPARATION OFCHURCH AND STATE: HISTORICAL
FACT AND CURRENTFICTION (1982).

175 SeePHILIP HAMBURGER, SEPARATION OFCHURCH AND STATE (2002).

In one notorious example, at a news conferenceledimg the 1992 Republican Governors
Association meeting, Governor Kirk Fordice of Mssppi asserted that “The United States of
America is a Christian nation, which does not iy aray infer at any time that religious intoler-
ance or any kind of particular dogma is being fdroa anyone else. It just is a simple fact of life
in the United States of America.” Richard L. Berk#ith a Crackle, Religion Enters G.O.P.
Meeting N.Y. TIMES, Nov. 18, 1992, at A23. He went on to argue fttiet less we emphasize the
Christian religion the further we fall into the asyof poor character and chaos in the United
States of America.ld.

176
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state of Rhode Island’ Madison’sMemorial and Remonstran¢€ which led
the state of Virginia’s to adopt Jefferson’s BitlrfReligious Freedort? the
broad popular antagonism to state financing ofji@lis education in New York
City in the early nineteenth centuf{/;the adoption of so-called “Little Blaine”
amendments by states throughout the country duhieglate nineteenth cen-
tury—many of which cannot be explained away asfaats of anti-
Catholicism!®! and the growth of separationist sentiment in thentieth cen-
tury, as evidenced by the CourEsersonopinion® and the extensive separa-
tionist Establishment Clause jurisprudence thatbiged subsequent Ever-
son®® This is not to say that separationist sentimest &lways dominated the
country’s attitudes toward church-state relatidng, it is clear that the principle
of separation of church and state has roots juseap in the country’s history
as the notion that this is a pervasively religiomenotheistic, or Christian na-
tion.

When faced with two equally strong and mutuallyoinsistent tradi-
tions, it is impossible to rely on history alonedefinitively settle current dis-
putes about which tradition we should embrace as’“wadition. In fact, both
integrationist and separationist approaches toBs$iablishment Clause have
deep roots in the nation’s history. Deciding whiddition we should select to
guide current Establishment Clause analysis regjuiseto answer the more sub-
tle query of which tradition makes the most send@ht of the evolution of our
constitutional landscape, modern social conditicarsd a reasonable under-
standing of each tradition’s contemporary implica. When approached from
this perspective, the second problem with the nationist perspective becomes
evident: The second problem with the integratishisistorical claims is that
they sanitize the nature of the country’s integaiit past. It is certainly true
that there are many instances in this country’sohjsin which the religious
majority has used the government for its own eni@lst contrary to the benign
description of those historical instances by prams of the integrationist para-
digm, a large number of these episodes represedémalay embarrassments.

7 SeeEDMUND S.MORGAN, ROGERWILLIAMS : THE CHURCH AND THE STATE (1967) (discuss-

ing Williams’ separationism and the founding of thtate of Rhode Island—the state with the
deepest strain of separationist sentiment in thmgmation).

178 Seesupranote 32.
Seesupranote 33.

SeeWiLLiAM OLAND BOURNE, HISTORY OF THEPUBLIC ScHOOL SOCIETY OF THECITY OF
NEw YoRK (1870) (discussing the opposition to publicly feddeligious education in New York
City during the early 19th century)pdN WEBB PRATT, RELIGION, POLITICS, AND DIVERSITY: THE
CHURCH-STATE THEME IN NEW Y ORK HISTORY (1967) (same).

181 gee, e.g.Kotterman v. Killian, 972 P.2d 606, 624 (Ariz. B9noting the absence of evi-
dence linking the Arizona state constitutional diablishment provision to the anti-Catholic
bigotry that motivated the national Blaine Amendihen
182 geeEverson v. Bd. of Educ., 330 U.S. 1 (1947).

183 SeeSection Isupra

179

180
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It is impossible to take pride in famous examplegavernmental religious fa-
voritism such as John Jay’s proposal that Cathdliesexcluded from New
York;'® the requirements imposed by many states earlyercountry’s history
that those holding state office must express batid?rotestant Christianity”
Protestant efforts during the nineteenth centuryd® the public school system
to proselytize Catholics and other non-Protestifthstice Story’s blunt asser-
tion that the First Amendment was not intendedctontenance, much less to
advance, Mahometanism, or Judaism, or infidelity pbostrating Christianity;
but to exclude all rivalry among christian secf;or the violent hostility ex-
pressed during the early twentieth century towadovah’'s Witnesses who
refused to salute the fld&. It is equally difficult to find much to be prowd in
the sorts of modern examples of government “ackedginent” of religion that
Justice Scalia so vigorously defends. A cultued thould force a young girl to
miss her own high school graduation to avoid piiing in prayef® or
which requires a court to enjoin school officiadgprevent them from harassing,
intimidating, or trying to identify students whodaued anonymously to pre-
vent the school from violating the EstablishmerauBEe'*° is not a culture that
respects religious liberty. In short, the dynawifidistory does not favor mov-
ing away from separationism and toward a renewazgbration of church and
state. Even if there is evidence that the coun&ty &ngaged in integrationist
behavior in its past, to modern eyes this behaoftan appears downright un-
American.

The second reason the integrationists will havalie convincing the
country to embrace the integrationist paradigmhef Establishment Clause is
that the religious demographics of the United Stateapidly changing. For a
growing portion of the country’s population, intating church and state is di-
rectly contrary to both their own views on religiand their individual self-
interest. Recall Justice Scalia’s recent effonnigster statistical support for his

184 SeeTHOMAS J. CURRY, THE FIRST FREEDOMS CHURCH AND STATE IN AMERICA TO THE

PASSAGE OF THEFIRST AMENDMENT 162 (1986).

18 SeeMORTON BORDEN, JEws, TURKS, AND INFIDELS (1984) (describing the various legal
restrictions on Jews and other non-Christians duttie country’s early history).

188 Seel ANSONPHELPSSTOKES, CHURCH AND STATE IN THE UNITED STATES 830-35 (1950).
2 DSEPHSTORY, COMMENTARIES ON THECONSTITUTION OF THEUNITED STATES 594 (1851).

SeeVictor W. Rotnem & F. G. Folsom, JRecent Restrictions Upon Religious Libe@g

AM. PoL. Sci. Rev. 1053, 1062 (1942) (describing “an uninterruptecbrd of violence and perse-
cution of the Witnesses” in the wake of Supreme r€decisions regarding the flag salute and
noting that “[a]lmost without exception, the flagdathe flag salute can be found as the percussion
cap that sets off these acts”).

189 Sed ee v. Weisman, 505 U.S. 577 (1992).

190 geeSanta Fe Indep. Sch. Dist. v. Doe, 530 U.S. 298,21 (2000) (quoting order issued
by the district court noting that school officiaad others seeking “overtly or covertly to ferret
out the identities of the Plaintiffs in this cause. WILL FACE THE HARSHEST POSSIBLE
CONTEMPT SANCTIONS FROM THIS COURT, AND MAY ADDITIQALLY FACE
CRIMINAL LIABILITY") (emphasis in original).

187
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claim that virtually the entire country supports teymbolic integration of
church and state® Recall that according to Justice Scalia, 97.7%efcoun-
try is monotheistic, which Justice Scalia interpraés meaning that 97.7% of the
country would support efforts by the governmensymbolically endorse a mo-
notheistic notion of the Almight{?> As noted abov&? this calculation not
only expressly omits Hindus, Buddhists and whatideisScalia calls other “be-
lievers in unconcerned deities,” but also blithiglgores adherents of monothe-
istic sects that are opposed to church-state iatiegrand, most importantly, all
varieties of secularists.

The reason the latter omission is so importaneisabse secularists are
the fastest growing component of the American ialig demographic. As the
authors of the American Religious Identificationr&y noted in their most
recent edition, one of the major changes betweein 1990 and 2001 surveys
was that

the greatest increase in absolute as well as gageterms has
been among those adults who do not subscribe tadigjous
identification; their number has more than doubflenn 14.3
million in 1990 to 29.4 million in 2001; their progion has
grown from just eight percent of the total in 1980over four-
teen percent in 200%*

Members of another growing portion of the populatsimply refuse to
answer guestions about their religious preferencdss group grew from two
percent of the population in 1990 (4 million pegptefive percent of the popu-
lation in 2001 (11 million peoplé§> During the same period, “the proportion
of the population that can be classified as Claistias declined from eighty-six
[percent] in 1990 to seventy-seven percent in 2081. Members of non-
Christian religious groups grew from 5.8 million 7o/ million—from 3.3 per-
cent to 3.7 percent!

The lesson to be drawn from these figures is thatinited States is ra-
pidly becoming both less religious and less Claisti This reality undermines
Justice Scalia’s basic claim that the country mast unanimously in favor of
the integration of church and state. If the sitratvere as Justice Scalia inac-
curately described it, with almost 97.7% of the ydapion in agreement on these

191 Seesupranotes 68-81 and accompanying text.

192 Id.
193 |d
194 BaARRY A. KosMIN, EGONMAYER, & ARIELA KEYSAR, AMERICAN RELIGIOUS IDENTIFICATION
SURVEY 2001,at 10-11 (2001).

195 1d. at 11.

19 4. at 10.
197 |d.
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matters, it might be politically realistic to addpe integrationist paradigm. In
Justice Scalia’s nation, the religious majority wvabbe happy to express their
religious views through the government that theynohated, and the religious
minority would be so small that they could do nothabout the matter. But
that is not the nation we live in. In the realioaf roughly ten to twenty percent
of the population is altogether nonreligious, andther substantial portion of
the population either belongs to non-Christian seat to Christian sects that
disagree with integrationist paradigm. In the neation, therefore, the project
of integrating church and state becomes immensehg molitically problematic

than in Justice Scalia’s homogeneous land. Periagdy as a matter of per-
sonal survival 2.3% of the population might sitl$or having the government
constantly tout the religious views of the other79% of the population; it is

much more unlikely that twenty, thirty, or fortyrngent of the population will be
equally supine.

The third reason the integrationists may encoustt@ng opposition to
their view of the Establishment Clause is relaedhe second reason. Just as
the country’s religious demographics as a wholerapgdly changing, we can
reasonably expect local demographics to follow thesd. Thus, while there
may have been substantial grassroots support éomtegration of church and
state when many citizens lived in relatively isethand religiously homogene-
ous areas of the country, those isolated pocket®lmfious homogeneity are
shrinking as the country becomes more cosmopditahinterconnected.

There are no good surveys of religious demographiie United States
that are broken down by county. But one can ififem two basic facts that
religious diversity is increasing throughout thescty. The first basic fact is
that the United States is characterized by an exdnaarily high level of geo-
graphic mobility. United States citizens exhibitnakt twice the level of region-
al mobility as compared to citizens of the Europeaion, for examplé?® Ac-
cording to the 2000 census, only sixty percent oitédl States residents reside
in the state in which they were bdm. Mobility is a fact of life in the modern
United States, and increased mobility is likelyb® accompanied by the in-
creased religious diversification of areas werevipresly isolated and demo-
graphically uniform.

The second basic fact is that comprehensive sumesaigious demo-
graphy that are broken down by state show subatgdpulations of secularists
and religious minorities even in the most religigysomogeneous states. In all
but eight states, the percentage of people whaifyahemselves as having “no

198 EUROPEANFOUND. FOR THEIMPROVEMENT OFLIVING AND WORKING CONDITIONS, MOBILITY

IN EurOPE 14 (Tom Vandenbrande, ed., 2006available at http://www.eurofound
.europa.edu/pubdocs/2006/59/en/1/ef0659en.pdf.

1% U.S. Census Bureau, Quick Table P22: Place ahBind Residence in 1995:2000, at
http://factfinder.census.gov/servlet/QTTable?_bm=g&b id=01000US&-qr_name=DEC_2000_
SF3_U_QTP22&-ds_name=DEC_2000_SF3_U (last visiteid 11, 2007).
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religion” is in the double digit®° In four states, none of which are located in
the highly urbanized (and presumptively highly daguindustrial northeast,
“no religion” is now the largest “denominatioff” Even states that are usually
thought of as bastions of traditional religioustfahave substantial secular
populations. The second largest “denominationUtah, for example, is “no
religion.”?

The point here is not that sectarian dominatiopadsficular areas of the
country is no longer a problem; indeed, many stateginue to be dominated
by a single Christian se€t The point, rather, is that even where a singt¢ se
dominates a state or locality, members of that danti sect can no longer count
on having only a small handful of opponents whesytheek to exercise their
political power by infusing the government with itheeligious views. Even
outside the major urban centers, majoritarian ialig) establishments are likely
to encounter serious opposition almost everywheBouglas Laycock once
described the young United States as “overwhelmiRgbtestant and hostile to
other faiths.?®* The integrationists’ dilemma is that the modenited States is
much less Protestant than in the past and memibehe mther faiths are now
numerous enough to return the religious majoribygstility in kind.

The fourth reason why the integrationist paradigmnlikely to succeed
is the radical and essentially unlimited naturehaf power the new paradigm
would assign to the government. The integratiopgstdigm effectively would
abolish any structural limitation on the governn'eiatility to act on religious
grounds or favor religious institutions and pridegp Individual religious dis-
senters would retain protections from direct gowent coercion under the Free
Exercise and Free Speech Clauses, but under agratimist Establishment
Clause dissenters would no longer be able to ptawembers of the religious
majority from using the government to symbolicadlygd financially reinforce
their spiritual hegemony.

Justice Scalia has tried to put a benign face mnpious new govern-
ment by suggesting that there are still limits @wHar down the road to theo-
cracy the new government could go. He has sugtefie example, that the
government still should not officially specify thdetails upon which men and
women who believe in a benevolent, omnipotent @reatd Ruler of the world
are known to differ (for example, the divinity ohfist).””® This concession
perhaps explains his strained attempt to focus onotheism rather than Chris-

200 Kosmin, et alsupranote 194, at 39-42, Exhibit 15.

201 g, (the states are Idaho, Oregon, Washington, andning).
202
Id.

203 Fifteen states have 35 percent or more of thefiufations identifying with one sect and

have no other sect reporting identification ratéthiw twenty percentage points of the dominant
sect. Id.

204 Douglas Laycock, Monpreferential” Aid to Religion: A False Claim alioOriginal Intent
27WM. & MARY L. Rev. 875, 918 (1986).

205 | ee v. Weisman, 505 U.S. 577, 641 (Scalia, Jsetitng).
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tianity as the permissible form of American religgoestablishmerif® The
problem with these attempts to assuage the featisogsE who remain uncom-
fortable with the possibility of theocratic goverant, however, is that they are
logically inconsistent with the arguments proffetadintegrationists to explain
their opposition to the separation of church aatest

Integrationists defend their new paradigm on thaugds that it reflects
the religious history of the country better thapaationism, and it provides a
moral foundation for government that is absent fmmpeting models of gov-
ernment that are defined by the principles of saclitheralisn’™®’ But if these
arguments are valid, they lead to the conclusian tiie government should be
allowed to advanceeal religion, not the sort of friendly, empty “religidite”
described by Justice Scalia. To the extent tretduntry’s history supports the
integration of church and state, that history doessupport the government’s
endorsement of an insipid and featureless monatheisther, that unfortunate
history supports the government’s endorsement rabast brand of Protestant
Christianity. If we decide to focus on the couittrintegrationist history, then
Justice Story describes that history more accyrétan Justice Scalfd®

Likewise, if the integrationist arguments about émeptiness of secular
liberalism are valid, then this argument also sufgpthe introduction of strong,
definitive religious principles into government—pigely the sorts of principles
“upon which men and women who believe in a beneuplemnipotent Creator
and Ruler of the world are known to difféf>” Forcing the government to dilute
religion into a bland, lowest-common-denominatouraenism will contribute
nothing of value to society’s civic virtue and wilb little to provide govern-
ment with the strong, substantive moral groundimat integrationists argue a
limited, secular government cannot supply. Thegrationists cannot have it
both ways; they cannot simultaneously argue orotieehand that religion prin-
ciples supply an essential and highly substantigment of good government,
and on the other hand that these principles areestn and uncontroversial
that they would offend only a small handful of iterate cranks.

In truth, the integrationists cannot acknowledge bhoad implications
of their theory because to do so would reveal #ugcally undemocratic nature
of church-state integration. Theories of churctesintegration all rest on the
unspoken premise that the celestial claims of imligire superior to the tem-
poral concerns of mere mortals. The integratiovisstv of the relationship be-
tween church and state ultimately depends on thengstion of celestial do-
minance once expressed by Michael McConnell inctthrext of a Free Exer-
cise Clause discussion:

208 geesupranotes 68-81 and accompanying text.

207 Seesupranotes 43-52 and accompanying text.
Seesupranote 187 and accompanying text.

209 | ee 505 U.S. at 641 (Scalia, J., dissenting).

208
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[R]eligious claims—if true—are prior to and of gteadignity
than the claims of the state. If there is a Gad,adthority nec-
essarily transcends the authority of nations; tingbart, is what
we mean by “God.” For the state to maintain th&tuthority
is in all matters supreme would be to deny theipog that a
transcendent authority could exist.

The problem for integrationists is that many Amanis would be un-
comfortable ceding to a group of politicians thep@nsibility of receiving from
God particular instructions for how to live ourdivon earth. So integrationists
have a dilemma: Their first choice is to dilute tfeligious principles that the
government is allowed to endorse, thereby robbirar ttheory of its central
purpose of morally grounding the government. Algively, they could admit
that under an integrationist regime the governnvemild be permitted to ad-
vance through law the transcendent claims of astialeauthority that many
citizens do not recognize, which is likely to rechithose same citizens why
Madison’s version of the Establishment Clause séeste compelling in the
first place. Either way, the integrationist pagadiis doomed to fail.

CONCLUSION

If the assumptions outlined here about the new ntgjof the Roberts
Court are correct, we are about to witness a pamadihift in the way the Su-
preme Court approaches the Establishment Clauge dfirst Amendment. On
the other hand, if | have correctly assessed thatcgs changing religious de-
mography, social evolution, and shifting Americatitades toward religious
liberty, this paradigm shift toward church-statéegration will not take root.
We have been down this road before, in fact, séien@s. And every time
particular religious factions have attempted toaambe their own cause by cir-
cumventing our traditional national antipathy tod/éine joinder of church and
state, the attempts have undermined religioustiipéncreased the country’s
political divisions along religious lines, and eved to sectarian violence. For-
tunately for us all, the ultimate consequence chegpisode has been a recom-
mitment to the Madisonian vision of a secular gaweznt, coupled with a vi-
gorous protection of private conscience and freblgsen religious faith. Per-
haps separationists should take heart, therefespite their dwindling numbers
on the Supreme Court. If our own history is argidation, it seems that noth-
ing can rekindle the nation’s separationist resdike a brief flirtation with the
Bosnian alternative.
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