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Introduction

Two badly divided Supreme Court rulings on thepscof the Clean Water Achave left
lower courts, legal scholars, federal agenciesirenmental activists, and developers to grapple
with difficult practical questions: Are so-callet6lated” or remote wetlands still covered by the
Act? What about headwater streams and similar tribigaa@d other waters that are vitally
important, but may be miles away from larger lakesrs, and estuaries, or run intermittently or
seasonally? When do non-navigable—but ecologi@altical—streams and wetlands fall under
federal jurisdiction?

As a legal matter, determining which water bodies protected by the Clean Water Act
depends on two things: first, Congress’s intenpassing the Act, as determined from the Act’s
language, structure, and legislative history; amtosd, the meaning and scope of the
constitutional provisions that give Congress potedegislate to protect the nation’s waters. The
key Supreme Court decisions on Clean Water Acsgliction have been concerned with only the
first of these two considerations: attempting teirtg the intent of Congress when it passed the
modern Clean Water Act in 1972 and amended it if71&nhd 1987.

But what if Congress were to resolve this questibfintent” once and for all by again
amending the Clean Water Act, this time to makerckhat Congress intends to protect the
nation’s waters to the fullest extent of its legiste power under the Constitution? Legislation
that would accomplish such clarification has nowrbetroduced in both chambers of the 110th
Congres$. This Issue Brief identifies the constitutional peres Congress can rely on to protect
waters nationwide, and discusses what the Supreouet @as said about these powers. The
following analysis is intended to inform the debatem the fundamental—but often
misunderstood—area of law where protection of @#on’s waters meets the Constitution.

Il. Overview of Congress’s Constitutional Sourcé®ower To Protect the Nation’s Waters

The Constitution makes no express grant of poweregulate the nation’s waters.
However, the Constitutiomloesvest in Congress powers that for many years Cesghas
successfully used to address issues that are mhtianscope—including management of
waterways, flood control, and water pollution. Téepowers, together with Congress’s
additional authority to employ all “necessary amdpger” means of carrying them out, form the
constitutional basis on which Congress has le@gdlatand can continue to legislate, a
comprehensive program of protection for all thearés waters, including its many streams and
wetlands.

* The authors are Senior Attorneys at the Enviromtalelaw Institute.
33 USC 8§ 1251-1387
2H.R. 2421 & S. 1870 (Clean Water Restoration AQQ07).



Traditionally, Congress’s most important power fforposes of environmental protection
has been the power to regulate interstate commerested exclusively to Congress by the
Commerce Clause of Article I, Section 8, of the §tdation. This broad power—which includes
Congress’s authority to regulate activities, evemefy intrastate activities, that substantially
affect commerce—has a rich history that underliessinfederal legislation and regulation.
Accordingly, it is the primary focus of this IssBeef.

Also relevant, however, and gaining renewed dtiantare: the treaty power, which
derives from the Senate’s power of advice and aunse the President in the making of
international treaties (Article I, Section 2); Gpass’s power to manage all federal property,
articulated in the Property Clause (Article IV, 8ec 3); and Congress’s spending power,
contained in the Spending Clause (Article I, Sect®). This Issue Brief addresses the treaty
power for its general utility in implementing intational agreements that provide a basis for
protecting wetlands and other waters. The proppdwer and spending power are equally
important but more specialized, and detailed treatrof them is beyond our present scope.

In addition to these enumerated powers, the Cotisth grants Congress the further
power “[tjo make all Laws which shall be necessang proper” for executing its enumerated
powers and all other powers vested by the Constituin the U.S. Government (Article I,
Section 8). This Necessary and Proper Clause hasysl been crucial to Congress’s
effectiveness. As early as 1819, Chief Justice Jdarshall wrote for a unanimous Supreme
Court: “[l]et the end be legitimate, let it be withthe scope of the constitution, and all means
which are appropriate, which are plainly adaptedhtat end, which are not prohibited, but
consist with the letter and spirit of the constiint are constitutional®

The nature and scope of Congressional powers Ibe®e the subject of Supreme Court
decisions dating to the earliest days of the RepuBlthough questions persist even today about
the precise reach of these individual powers, taseestablishes that Congress possesses very
broad constitutional authority to regulate the oxds waters, particularly if it does so through a
comprehensive legislative scheme like the Cleanevatt.

1. The Commerce Clause — Cornerstone of Enviromtale_aw
A. The Basics.

Article I, Section 8 of the Constitution grants @Qoess the power “[tjo regulate
Commerce . . . among the several States.” Fedegaldtive authority over interstate commerce
is plenary, which means it is “complete in itsetiay be exercised to its utmost extent, and
acknowledges no limitations other than are preedrib the constitution™”

The Commerce Clause has served as the basisddy m&ery major environmental and
public health law passed by Congress, includingG@hean Water Act. Despite repeated legal
challenges to the constitutionality of these lawsekiding laws that of necessity regulate local,

3 M’Culloch v. Maryland 17 U.S. 316, 421 (1819).
* Gibbons v. Ogder22 U.S. 1, 75 (1824) (Chief Justice Marshall).



intrastate activities—neither the Supreme Court fedieral appellate courts have ever struck
down an environmental statute as exceeding Corigneswer under the Commerce Cladse.

Nor is environmental law unique in the field of Cmirce Clause legislation and
jurisprudence. Over the last century, Congressshasessfully relied on its Commerce Clause
authority to respond to a variety of societal illacluding racial discrimination in public
accommodations and restaurahtsan-sharking (and a vast array of other fraudutercriminal
activities)! employer wage-and-hour abudesade in unsafe food productgnd unfair labor
practices targeting uniors.

It may seem counter-intuitive that Congress wdwydto address social, environmental,
or health problems such as water pollution or tadiacrimination by invoking a general
constitutional provision that deals witommerce Yet the Supreme Court has made clear that
Congress is free under the Commerce Clause todégisot only against economic problems,
but also against public health problems and maordisocial problems, so long as those problems
also are a burden on interstate commétcAnd the Necessary and Proper Clause gives
Congress great flexibility to legislate the meareeded to exercise its commerce power
effectively.

The Supreme Court has recently reaffirmed that @memmerce Clause authorizes
Congress to engage in three general categoriegafation. First, Congress can directly regulate
the “channels” of interstate commerce (such asviéyls and rivers); second, Congress can
regulate the “instrumentalities” of interstate coeroe, and persons or things in interstate
commerce; and third, Congress can regulate “a$vithat substantially affect interstate
commerce.*? For purposes of clean water legislation, the “cledst prong and the “substantial
effects” prong are particularly importafit.

®Seee.g, Hodel v. Virginia Surface Mining and Reclamatiorsdaation, Inc, 452 U.S. 264, 283 (1981)
(upholding Surface Mining Control and Reclamatioct)AAlabama-Tombigbee Rivers Coalition v. Kempthorne
477 F.3d 1250, 1273 (11th Cir. 2007) (joining thogleer Circuits in upholding Endangered Species G&F
Realty Investments v. Nortd26 F.3d 622 (5th Cir. 2003Rancho Viejo, LLC v. Norto323 F.3d 1062 (D.C. Cir.
2003),Gibbs v. Babbitt214 F.3d 483 (4th Cir. 2000), ahthtional Association of Homebuilders v. Babli@)
F.3d 1041 (D.C. Cir. 1997)Nebraska v. EPA331 F.3d 995, 998 (D.C. Cir. 2003) (upholdingesfinking Water
Act); United States v. Olin Corpl07 F.3d 1506, 1510 (11th Cir. 1997) (upholdigRTLA “Superfund”
hazardous waste law).

® E.g, Heart of Atlanta Motel, Inc. v. United Stat8§9 U.S. 241, 254-58 (1964), and its compani@eca
Katzenbach v. McClun@®79 U.S. 294, 304-05 (1964) (upholding Title fitke Civil Rights Act of 1964).

"E.g, Perez v. United Stated02 U.S. 146, 146-47 (1971) (upholding Consunted( Protection Act).

8 E.g, United States v. Darhp12 U.S. 100, 122-23 (1941) (upholding Fair LaBmndards Act)Garcia v. San
Antonio Metropolitan Transit Authority69 U.S. 528, 555-56 (1985) (rejecting statentlaf Tenth Amendment
immunity from Fair Labor Standards Act).

% E.g., United States v. Carolene Products Compa&t4 U.S. 144, 147-48 (1938) (upholding Filled hviict).

10E g, National Labor Relations Board v. Jones & Laugl8iteel Corp.301 U.S. 1, 49 (1937) (upholding National
Labor Relations Act).

" See Carolene Products CompaB@4 U.S. at 14Meart of Atlanta Motel379 U.S. at 257.

2 Gonzales v. Raighb45 U.S. 1, 16-17 (2005).

3 The second Commerce Clause prong, providing fgulagion of “things in interstate commerce,” offersother
viable—though largely unexplored—basis for legisiatwater protections. Not only are chemicals atieo
pollutants that move in interstate commerce clesulyject to federal regulation, the Supreme Cdad bas



B. The Clean Water Act—Regulating “Navigable Waters'sBd on the Commerce
Clause.

The Clean Water Act asserts federal jurisdictioardwavigable waters™ The Act then
defines “navigable waters” as “waters of the Unidtes, including the territorial seds.The
phrase “waters of the United States” is not furtthefined.

Despite the sometimes complex case law and schglamsterpreting these statutory
terms, the history of Clean Water Act jurisdictimneasily understood with reference to two
distinct eras: the long period following passagehef Act and pre-dating the Rehnquist Court’s
decision inSolid Waste Authority of Northern Cook County \S.UArmy Corps of Engineets
or “SWANCC (1972-2001); and the current pdSWANCGCera (2001-present).

1. The Pre-SWANCC Era (1972-2001)

The statutory term “navigable waters” appears revehin the Constitution. However,
Congress has historically employed this term tmkevits Article | power to regulate commerce
among the states, and has applied that power tgatate waters since the nineteenth centiry.
There exists no doubt that during the twentiethtursmn Congress used this power to enact the
successive Federal Water Pollution Control Actsimauating in the 1972 version now
commonly known as the Clean Water Act.

Nor was there any doubt that by 1972, Congresmnddd to regulate much more broadly
than in any previous federal water legislation. Témislative history of the Act establishes that
the “major” purpose of the new law was “to estdbBscomprehensive long-range policy for the
elimination of water pollution*® For example, Senator Jennings Randolph of Wesjinfir said
that “[i]t is perhaps the most comprehensive legish that the Congress of the United States
has ever developed in this particular field of ém@ironment.*

As soon as the law passed, the U.S. Environm@mtdection Agency (EPA) articulated
an appropriately comprehensive view of its reguiasuthority?® When the U.S. Army Corps of
Engineers failed to follow suft, defining “waters of the United States” to covetyomaditional

squarely ruled that water itself is “an articlecoimmerce.’See Sporhase v. Nebraska, ex rel. Doyglas U.S.
941, 954 (1982) (in the groundwater context).

14E.g, 33 U.S.C. § 1251(a), CWA § 101(a) (goals andqgis); 33 U.S.C. § 1313(c)(2)(A), CWA § 303(c)(2)(A
(requirement of water quality standards); 33 U.S.@344(a), CWA 8 404(a) (issuance of permits fierdischarge
of dredged or fill material); and 33 U.S.C. § 1362 CWA § 502(12) (defining “discharge of a padiat”).

1533 U.S.C. § 1362(7), CWA § 502(7).

16531 U.S. 159 (2001).

" See, generally, e.gwilliam W. Sappet al, “From the Fields of Runnymede to the Waters eflimited States:
A Historical Review of the Clean Water Act and Trerm ‘Navigable Waters,” 3&nvironmental Law Reporter
10190, 10191 (2006).

83, Rep. No. 92-414 at 95 (Oct. 28, 1971).

19117 Cong. Rec. 38,797 (Nov. 2, 1971).

2 E.g, 38 Fed. Reg. 13527, 13529 (May 22, 1973) (ddditiitavigable waters” for purposes of Section 4@8);
Fed. Reg. 10834 (May 2, 1973) (wetlands policy).

2LE.g, 39 Fed. Reg. 12115 (April 3, 1974) (narrowly dfg “navigable waters” for purposes of Section 404



navigable waters, a federal court revoked the Catpfinition. That court wrote that by re-
defining “navigable waters” as it had done in t®&2 Act, Congress had:

asserted federal jurisdiction over the nation’sergto the maximum extent permissible
under the Commerce Clause of the Constitution. Atingly, as used in the Water Act,
the term is not limited to the traditional testsafigability.”

The Corps quickly enacted appropriate new reguiafid The two federal agencies’ parallel
regulatory definitions of “waters of the United &' have remained largely unchanged since
the 1970

When the Clean Water Act was amended in 1977, @ssgontinued to view the law as
sweeping. For example, Senator Howard Baker of éssge said that “[tlhe once seemingly
separate types of aquatic systems are, we now kintsvrelated and interdependent. We cannot
expect to preserve the remaining qualities of oatewresources without providing appropriate
protection for theentire resourc&?>

Likewise, the Supreme Court during this era hatioro doubts about the scope of Clean
Water Act jurisdiction. In one of its first casestarpreting the Act, the Court noted that
Congress’s intent “was clearly to establish aneatompassing program of water pollution
regulation.”® And in the landmark 198Riverside Bayviewlecision, a unanimous Court upheld
federal jurisdiction over “adjacent wetlands,” fing that Congress, in re-defining the term
“navigable waters” to mean “waters of the Unitedt&$,” had intended that the historical word
“navigable” be “of limited import.” The Court ruldthat Congress meant to “repudiate limits that
had been placed on federal regulation by earligempollution control statutes,” and use its
constitutional authority to regulate “at least sowegers that would not be deemed ‘navigable’
under the classical understanding of that tefn.”

Two years later, the Court would recognize that@tean Water Act applies to “virtually
all bodies of wate®—a view by then long reflected in EPA and Corputations. (In practice,
however, then as now, the Corps grants nearlyeatji requesté’ and the two agencies have

2 Natural Resources Defense Council v. Callav&82 F. Supp. 685, 686 (D.D.C. 1975).

% Seed0 Fed. Reg. 31,319 (July 25, 1975 interim findéyu42 Fed. Reg. 37,122 (July 19, 1977 final rubse
also, e.g. Sappsupranote 17, at 10204-07 (discussing the Corps’s msgoto the 1972 Act and tBallaway
ruling).

%*See33 C.F.R § 328.3(a) (Corps definition for Sectii@ program); 40 C.F.R. § 230.3(s) (EPA definition
Section 404 program); 40 C.F.R. § 122.2 (EPA d&dinifor Section 402 program).

%123 Cong. Rec. 26,718 (Aug. 4, 1977) (emphasisddd

% Milwaukee v. lllinois 451 U.S. 304, 318 (1981).

#’United States v. Riverside Bayview Homes, #it4 U.S. 121, 133 (1985).

B |nternational Paper Co. v. Ouellettd79 U.S. 481, 492 (1987).

# For example, the Corps received an average 00@43&ction 404 permit requests each year from 193699,
and only three-tenths of one percent (0.3%) wergedeSeeEPA’s Clean Air Budget and the Corps of Engineers
Wetlands Budget: Hearing Before the Subcomm. oarCAér, Wetlands, Private Property, and Nucleare®abf
the Senate Comm. on Environment and Public Wa®&th Cong., at 2 (2000) (testimony of Michael/Ba
DeputyAssistant Secretary of the Army for Civil Works).



established permitting rules that impose only mbdsguirements, or none at all, on low-impact
development in regulated watéf.

In sum, for nearly three full decades, the Cleaatel/ Act was broadly understood to
provide comprehensive federal protections for wiltjuall bodies of water throughout the United
States—the navigable rivers and seas as well ahdhdwaters, intermittent and ephemeral
streams, and intrastate wetlands and other watatsate critical to the health of the Nation’s
interconnected aquatic ecosystems.

2. SWANCC and the Post-SWANCC Era (2001-present)

In 2001, the Supreme Court for the first time aimibt on this long-held understanding
about the comprehensive nature of Clean Water Acerage. In a narrow 5-4 ruling Bolid
Waste Agency of Northern Cook County v. U.S. Arrogp< of Engineersthe Court now
concluded that Congress had not intended the Actaoh “isolated ponds, some only seasonal’
that were located wholly within one state, where ¢imly asserted basis for federal jurisdiction
was their use as habitat by migratory birds. Whitetinuing to acknowledgd&iverside
Bayviews treatment of the word “navigable” in the Actlasing of “limited import,” then-Chief
Justice William Rehnquist asserted SWANCCthat “[tlhe term ‘navigable’ has at least the
import of showing us what Congress had in mindtasuthority for enacting the [Clean Water
Act]: its traditional jurisdiction over waters thatere or had been navigable in fact or which
could reasonably be so made.” In a sharp dissesticd John Paul Stevens argued that the
majority opinion flatly ignored the Act's languadegislative history, and a nearly thirty-year
record of executive branch and judicial interpiietat-including the Court’s own decision in
Riverside Bayview

Although the Court decideBWANCCon statutory rather than constitutional grounds, i
did rule with an eye on the Commerce Clause. Rebhguote that absent a “clear statement”
from Congress that it had intended to reach theldtsd” water¥ at issue, theSWANCC
majority would interpret the Act so as “to avoicetbignificant constitutional and federalism
guestions” that might be raised by assuming Cosghasl in fact meant to regulate to the full
extent of its commerce pow&t. Despite Rehnquist's concerns, however, lower sourt
interpretingSWANCAn the years that followed declined to pick up tlastitutional cudgel.

30 Section 404 permits can be individual or gené3ak33 U.S.C. § 1344(e), CWA § 404(e) (general periits
state, regional, or nationwide basis). Approvalslenander a general permit represents nearly 9fdl@ permitting
decisions made by the Cor@&eeCorps Fiscal Year 2003 Regulatory Statistics, aba online at
http://www.usace.army.mil/cw/cecwo/reg/2003webchadf. The Corps recently reissued all of its é@xgst
Nationwide Permits (NWPs) and also issued new d®es.Reissuance of Nationwide Permits; Nofi@eFed. Reg.
11092 (March 12, 2007).

31531 U.S. 159, 162, 171-72, 176-77 (2001).

%2 The word “isolated” is placed in quotes throughihis Issue Brief because, although the term wad irs
SWANCQo denote waters or wetlands located far fromgewhraphically separated from waters traditionally
understood as navigable, it has no scientific ofagical meaning. Wetland ecologists do not condbdeany
wetland is properly understood as “isolated.”

3 SWANCG531 U.S. at 173-745. United States v. Wilspi33 F.3d 251, 256 (4th Cir. 1997) (“However, veed
not resolve these difficult questions about theeixand limits of congressional power to regulatermavigable
waters to resolve the issue before us.”).



In 2006, inRapanos v. United Statethe new Roberts Court took its first look at the
scope of the Clean Water Act—this time in the crntd wetlands adjacent to non-navigable
tributaries of navigable waters. The Court fraatuoger its interpretation of the Act, issuing five
opinions, none commanding a majority, and comingMtp two very different tests for federal
jurisdiction* Significantly, as iNSWANCGC the Court again declined to rule on the extent of
Congress’s constitutional authority to legislateleinthe Commerce Clause—despite invitations
from several parties to do so. To date, the maparhof theRapanosCourt’s “clarification” of
the statute has been to leave Clean Water Actdjatien in disarray, with the implementing
agencies, legal scholars, and the regulated contynstniiggling to sort it all out

Notwithstanding the Supreme Court’s one-two putacfederal jurisdiction ilSWANCC
and Rapanos any restriction that the justices imposed onG@ean Water Act is based on the
Court’s present understanding of Congressionahtnie 1972, when Congress used the terms
“navigable waters” and “waters of the United Statescharacterize federal jurisdiction under
the Act. NeitheiSWANCor Rapanogeaches, much less decides, the underlying conshigl
guestion: namelywhat is the scope of Congress’s constitutional et to protect the Nation’s
waters? So regardless of prior disagreements about stgtumderpretation or Congressional
intent, Congress remains free to convey, througtlear statement,” the scope it intends (and
originally intended) for the Act.

C. Regulating the “Channels” of Commerce.

As noted above, an essential aspect of Congressmant@rce Clause power is its
authority to regulate the “channels” of intersta@mmerce. Although Congress has a long
history, which the Supreme Court has consistengliyeld, of exercising this power in aid of
“navigation,® the channels power is by no means limited to pvésg navigability. Navigation
is only one aspect of interstate commerce via taBoN's waters; other important, traditional
means of commercial regulation include flood protecand watershed developméhas well
as the authority to keep the channels of commeree from *“injurious uses,” including
pollution® As applied to water pollution control, these vasaaspects of channels regulation
are mutually reinforcing: “water pollution is . a.direct threat to navigation—the first interstate
commerce system in this country’s history and atiliery important one®

34126 S. Ct. 2208 (2006).

% Seee.g, U.S. Army Corps of Engineers/Environmental PritecAgency Joint Guidance DocumentRapanos
(June 5, 2007); James MurphyRdpanos v. United State&/ading Through Murky Waters,” Nat'l Wetlands
Newsl., Sept-Oct 2006, at 1; Latham & Watkins L#ent Alert; “A Divided US Supreme Court Offersdpiarate,
Sweeping Opinions as to the Reach of the FedeesirtCWater Act-RapanosandCarabell” available online at
http://www.lathamandwatkins.com/Resources.aspx?pagieleDetail&practice=217&publication=1586&seatgh
pe=Articles.

% E.g, The Daniel Ball 77 U.S. 557, 563 (1870) (defining “navigable aatf); Economy Light Co. v. United States
256 U.S. 113 (1921) (holding that once found tmaeigable, a waterway remains sdjited States v.
Appalachian Electric Power Co311 U.S. 377, 407-09 (1940) (holding that deteation of a waterway’s
susceptibility to use in commerce includes congidethe effects of reasonable improvements).

37 Appalachian Electric Power Co311 U.S. at 426.

% E.g., United States v. DeatpB832 F.3d 698, 706-07 (4th Cir. 2008iting Caminetti v. United State@42 U.S.
470, 491 (1917).

39 United States v. Ashland Oil and Transportation,G64 F.2d 1317, 1325-26 (6th Cir. 1974).



Federal authority to regulate the channels of makated commerce does not cease at
the river's edge—nor has it ever done so. The 1B8fuse Act, for example, made illegal the
unauthorized discharge of materials into “any nallg water of the United States, or into any
tributary of any navigable water from which the samshall float or be washed into such
navigable water . . . or on the bank of any tributd® And the Supreme Court has emphasized
that protecting a body of water necessarily regusafeguarding its non-navigable tributaries:

[T]he power of flood control extends to the trilnga of navigable streams. For
just as control over the non-navigable parts overmay be essential or desirable
in the interests of the navigable portions, so ey key to flood control on a
navigable stream be found in whole or in part @oél control on its tributarie®.

Not surprisingly, this language and reasoning atdest throughout the cases interpreting the
Clean Water Act, from 1972 to the presént.

In Rapanos in his concurring opinion that most commentataggee is controlling,
Justice Anthony Kennedy made clear that CongresmstBority to regulate under the channels
rationale remains far-reaching. Specifically, hguas that his interpretation of the Clean Water
Act as requiring proof of a “significant nexus”—whi assesses how a particular wetland or
stream ultimately affects the quality of downstreaavigable waters—raises no federalism or
Commerce Clause issu&sjustice Kennedy's citations to earlier cases impst his analysis
relies primarily on the channels approach to then@erce Clause, as augmented by the
Necessary and Proper Clause.

But in addition to this clear authority to regelatreams and wetlands under a “channels”
rationale, Congress also can protect the Natiordters based on its well-settled authority to
regulate activities that “substantially affect”enstate commerce. Critically, under this rationale
for federal jurisdiction, Congress need not linktprctions back to navigable waters at all.

D. Regulating Activities that “Substantially Affect’dnmerce.

Congress has the authority to regulate activitlest t'substantially affect” interstate
commerce, either to supplement its authority owdrahnels,” discussed above, or as a wholly
independent ground. Many federal economic, heailtig, labor laws are based on this power,
even where the regulated behavior occurs withinnaividual state and has no link to the
channels of commerce.

“ORivers and Harbors Act of 1899, ch. 425, §13, 80.9121, 1152 (1899) (codified as amended at 33QJ §
407).

*1 Oklahoma ex rel. Phillips v. Guy F. Atkins@o., 313 U.S. 508, 525-26 (1941).

*2E.g, Ashland Oi| 504 F.2d at 1327 (1974%apanos126 S.Ct. at 2249-50 (Kennedy, J., concurring & th
judgment) (2006).

*3 Justice Kennedy'’s test does not even require mebto be physically, or “hydrologically,” connedtto
traditional navigable waters in order for it to a@mithin Clean Water Act coverage. Due to wetlaratslity to

filter pollutants, hold back flood waters, and stounoff, it may in fact be thebsenceof such a connection that
shows their significance for the aquatic syst&ee Rapanod,26 S.Ct. at 2249-50 (Kennedy, J., concurring é th
judgment).



In the famouswickard v. Filburncase, the Supreme Court upheld federal quotas on
wheat production, even as applied to a farmer wieavgvheat solely for personal consumption
on his small farm. On behalf of a unanimous Caluktice Robert Jackson wrote that “even if
[Mr. Filburn’s] activity be local and though it mayt be regarded as commerce, it may still,
whatever its nature, be reached by Congress xkitte a substantial economic effect on interstate
commerce.” Although Mr. Filburn’s harvest was “talby itself,” it and similar harvests had an
impact on Congress’s larger national program: “Hareevn wheat in this sense competes with
wheat in commerce®

Most recently, the Court applied the same reagpmin uphold the federal ban on
marijuana, despite California residents’ claim tlia¢y used marijuana only for medicinal
purposes allowed under state law, that it was grewaolly within the state, and that it was
neither bought nor sold. IGonzales v. Raighjust as inWickard the Court ruled that the
Commerce Clause clearly allows Congress to reaeh éwis limited, intrastate use: “when ‘a
general regulatory statute bears a substantidiorléo commerce, thde minimischaracter of
individual instances arising under that statutefisio consequence.” In so holding, it showed
great deference to Congress’s fact-finding andslagive judgment in enacting the Controlled
Substances Act: “We need not determine whether igakdnarijuana] activities, taken in the
aggregate, substantially affect interstate commardact, but only whether a ‘rational basis’
exists for so concluding*®

Key to the Court’s decision iRaichwas the fact that the Controlled Substances A& is
lengthy and detailed statute creating a comprekierigmework” for regulatiofi® Unlike earlier
Rehnquist Court cases that invalidated narrow dddgtempts to regulate non-economic, largely
criminal behavio?’ the RaichCourt found that the Act as a whole governs bagalland illegal
drug manufacture, distribution, and use—activitieat are “quintessentially economidiven
this broad enactment, even Justice Antonin Scaliecurred in upholding Congress’s power to
regulate intrastate activities with substantiaéef§ on interstate commerce, though he grounded
this power in the Necessary and Proper Clauserrdtaa the Commerce Clause aldfe.

Like the statutes at issue Wickard and Raich the Clean Water Act and most other
federal environmental laws establish comprehensohemes to regulate instances of economic
behavior that, either individually or in the aggaeg substantially affect interstate commerce.
Discharges of pollutants or fill material into stnes and wetlands occur almestclusivelyas a
result of industrial and commercial operations,hsas manufacturing, construction, resource
extraction, land development, agriculture, and eastposal.

The Supreme Court has long acknowledged that @ssgcan use the “substantial
effects” prong of its commerce power to protectrih&ural environment from these activities. In

*4Wickard v. Filburn 317 U.S. 111, 125, 127-28 (1942).

5 See Raich545 U.S. at 17 (quotinglaryland v. Wirtz392 U.S. 183, 196, n. 27 (1968)), 22.

*® Raich 545 U.S. at 24.

*"United States v. Loped14 U.S. 549 (1995) (handgun possession neaokhdnited States v. Morrisqr529
U.S. 598 (2000) (violence against women).

*8 Indeed, following this theory to its logical conslon, Scalia’s concurrence states that the Negeasa Proper
power may extenddeyondeconomic activity: “. . . Congress may regulateremoneconomic local activity if that
regulation is a necessary part of a more genegalaton of interstate commerceRaich 545 U.S. at 3, 34.



Hodel v. Virginia Surface Mining and Reclamationsdaation the Court applied the same
“rational basis” test to uphold the federal statilitat covers all surface coal-mining activities,
including land-based operations at intrastate Sitetkewise, the federal courts of appeals have
unanimously upheld the Endangered Species Act, lwith@ught to be the most far-reaching
federal environmental law, against various Comme2tause challenge¥; and sustained the
Superfund statute’s detailed federal regulatiothefimpacts of individual, intrastate hazardous
waste sites on land or wafer.

In light of these strong environmental precedeptdlution or destruction of “isolated,”
intrastate wetlands and other similar waters cdiddshown to affect interstate commerce and
justify federal protection—based both on the tyflycaommercial reasons for filling them and
on their own inherent economic valtfeAs discussed above, tfBWANCCCourt declined to
reach this question, instead finding (despite estt@nlegislative history) that Congress had not
made a clear statement of intent to reach thesersvaMost lower courts grappling with
SWANCCalso have skirted the issue, and rested Cleanr\VWatejurisdiction on the statutory
language or the “channels” prong of the Commercau§d. But even such a distinguished
conservative jurist as Judge Richard Posner hagested that the “substantial effects” test
provides an entirely separate constitutional bfasisegulation of water, including non-navigable
wetlands and streams:

In fact navigability is a red herring from the sdgoint of constitutionality. The

power of Congress to regulate pollution is not iedi to polluted navigable

waters; the pollution of groundwater, for exampseregulated by federal law . . .
because of its effects on agriculture and otheustrées whose output is shipped
across state lines, and such regulation has belentdveébe authorized by the

commerce claus®.

Congress could further reinforce this conclusignnieking express factual findings of
the importance of protecting even intrastate stseeand wetlands for their substantial effects on
interstate commerce. For example, the Supreme @Gotihdel quoted with approval Congress’s
statutory finding that strip-mining substantiallyezts commerce by:

destroying or diminishing the utility of land forommercial, industrial,
residential, recreational, agricultural, and fonggiurposes, by causing erosion
and landslides, by contributing to floods, by pbfig the water, by destroying

“9Hodel 452 U.S. at 276-80 (Surface Mining Control and|Reation Act).

0 Seecases cited inote 5,supra

L E.g, Freier v. Westinghouse Electric Cor03 F.3d 176 (2nd Cir. 2002)nited States. v. Olin Corpl07 F.3d
1506 (11th Cir. 1997).

2 A good example is provided by the “prairie pothbieform of shallow wetland that is often seasoiiéle prairie
pothole region is one of critical importance fooromically valuable wildlife and water quality, aring nearly
350,000 square miles, including portions of lowanhésota, Montana, North Dakota, and South Dalgite, parts
of Canada. Gleason, R.&t al, Potential of Restored Prairie Wetlands in the Géged North American Prairie to
Sequester Atmospheric Carbon, Plains CO2 Redu&atnership(Aug. 2005) at 4. This region produces at least
half of America’s waterfowl. U.S. Geological Suryé&orthern Prairie Wildlife Research Centerairie Basin
Wetlands in the Dakotas: A Community Profdée1l.

%3 United States v. Gerke Excavation, Jrt12 F.3d 804, 807 {7Cir. 2005) (citations omitted).
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fish and wildlife habitats, by impairing naturaleagy, by damaging the property
of citizens, by creating hazards dangerous todifd property, by degrading the
quality of life in local communities, and by courgeting governmental programs
and efforts to conserve soil, water, and othernaatesources’

Since uncertainty remains as to how future couitghtrfocus their analysis in the clean water
context>® any such findings would do well to elicit the “gtéssentially economic” nature of the
protected water resources, of the activities tleaiefit from them€.g, tourism, hunting), and of
the activities that are threatening thesrg( industrial pollution, construction).

Along these lines, the current House and Senatsiorey of the proposed Clean Water
Restoration Act of 2007 recite both the commeruglue of the protected waters themselves
when taken in the aggregate, and the commerciaeval the human activities that depend on
them>® Congress of course is not required to make suhinfys, nor do they foreclose judicial
review>’ But their presence, coupled with the “rationali§fastandard of review, should once
again lead courts to defer to Congress’s legigajudgment—especially in the context of a
comprehensive environmental protection law.

In sum, Congress’s Commerce Clause power to regudativities, including purely
intrastate activities, that substantially affedenstate commerce continues to be a robust source
of constitutional authority. Although it is hard say how individual justices on the Supreme
Court would view regulation of certain waters untléis—or any—rationale, the fact remains
that a principled reading of the relevant CommeZtause cases—frowickardthroughHodel
and Raich—suggests that a comprehensive legislative schemardtect all of the Nation’s
waters should be upheld as constitutional.

V. Other Constitutional Bases for Environmental Pribbec

If Congress were to regulate the Nation’s watershto fullest extent of its legislative
powers under the Constitution, it would likely bevoking at least three other sources of
constitutional power—none of which implicates, siimited by, the Commerce Clause. These
include the Treaty Power, the Property Clause, thed Spending Power, each of which is
introduced below.

A. The Treaty Power—Implementing International Obligias through Domestic
Law.

**Hodel 452 U.S. at 277 (quoting the Surface Mining Colnand Reclamation Act, 30 U.S.C. § 1201(c)).

%5 Cf. SWANCG531 U.S. at 173 (“For example, we would havevaleate the precise object or activity that, in the
aggregate, substantially affects interstate comendrhis is not clear . . . .").

%% Clean Water Restoration Act of 2007 §§ 3(1)-(k& alsdBrief of Environmental Law Institute amicus

Curiae Supporting Respondents at 22-Bapanos v. United Statdso. 04-1034 (U.S. Supreme Court).

" Morrison, 529 U.S. at 612.
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In the event that any so-called “isolated” wetlaordsimilar body of water were to be
deemed by a court to lie beyond the reach of fédegulation under the Commerce Clause,
Congress’s treaty power would provide an indepenbasis for regulatiorf

Article 1l, Section 2 of the Constitution estabks that the President of the United States
“shall have power, by and with the advice and cohséthe Senate, to make treaties, provided
two thirds of the Senators present concur.” This/@ion, taken together with the Necessary and
Proper Clause power (discussed above) to implefeeletal authority, form what is known as
the treaty power of Congress. And Article VI of tl@onstitution, the Supremacy Clause,
provides that treaties, like the Constitution aedefral laws, are the supreme law of the land.

The foreign affairs power of the United Stateseyoment—including the power to make
treaties—is not an “enumerated” power under the sGmtion. Rather, it is inherent in the
Nation’s sovereignty? This power is vested exclusively in the federalegament, and need not
be exercised so as to conform to state laws ocipsfi® Nor are there limitations on either the
purpose or subject matter of international agregsfén

Despite its breadth, the treaty power of courseaswithout limits. A treaty may not
contravene an express constitutional prohibitiord &egislation passed to implement a treaty
must bear a “rational relationship” to a permissibbnstitutional enéf Every treaty must be a
bona fide international agreement—and not simply'n@ck marriage” between nations
contrived solely to address the subject matterhef agreemerff And the fact that a super-
majority (two-thirds) of the Senate is requiredajgprove a treaty reflects not only a legislative
check on the executive branch, but also a structtederalism” opportunity for the states to
have their say—and, indeed, for even a minoritgtafes to block passage of a treaty altogether.

In the seminal case dlissouri v. Holland the state of Missouri argued that it owned all
the wild birds within its borders, and that a fedegame warden’s efforts to enforce a new
migratory bird treaty and federal regulations totpct migratory birds violated state sovereignty
under the Tenth Amendment. Justice Oliver Wendelhés authored a short, powerful opinion
rejecting the state’s position and upholding thevgroof Congress to implement international
treaties through domestic law, even where thatraght not otherwise be authorized through
Congress’s enumerated powers.

%8 Recall that while the Supreme Court's 2@¥ANCecision disapproved of federal regulation of watsmsed
solely on their asserted use by migratory birdst thling depended on the Courswtutoryinterpretation of the
Clean Water Act, and its finding that Congress haidclearly stated its intent to regulate to thiélfonits of the
commerce power. The treaty power was not at iss@ANCGCand was never considered by the Court.

%9 United States v. Curtiss-Wright Export Corporati@99 U.S. 304, 315-18 (1936).

0 United States v. Belmqr801 U.S. 324, 330 (193 Wnited States v. Pini815 U.S. 203, 233-34 (1945ee also
Louis Henkin,Foreign Affairs and the United States Constituti®@1 (2d ed. 1996) (“Since the Treaty Power was
delegated to the federal government, whatevertisimits scope is not reserved to the states: fr@iTAmendment
is not material.”).

1 Seee.g, Restatement (Third) of Foreign Relations Lawhaf United States § 302, cmt. ¢ (1987).

62 Missouri v. Holland252 U.S. 416, 432 (1920ee United States v. Luk34 F.3d 79, 84 (2nd Cir. 1998Jting
M’'Culloch v. Maryland 17 U.S. 316 (1819).

3 Seee.g, Restatement (Third) of Foreign Relations Lawhaf United States § 302, Reporters’ Note 2 (1987);
Henkin,supranote 60, at 185.
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“If the treaty is valid,” Justice Holmes wroteh&ére can be no dispute about the validity
of the statute under Article I, Section 8, as aessary and proper means to execute the powers
of the Government.” Describing the protection ofymatory birds as “a national interest of very
nearly the first magnitude,” Justice Holmes foundavor of the federal governme¥tMissouri
v. Hollandremains good law, and the ruling supports the pafe€ongress to implement the
existing international obligations of the Unitedates to safeguard migratory birds and their
ever-diminishing habitat, including wetlands andestaquatic habitat.

Specifically, the United States now is party toltiple treaties that protect migratory
birds, including the following®

Migratory Bird Treaties with Canada, Mexico, Japangd the former Soviet Unith
(implemented domestically by the Migratory Bird &g Ac;®’

The Convention on Nature Protection and Wildlifeed&rvation in the Western
Hemisphere, or “Western ConventiGh{implemented domestically by the Endangered
Species Actf?

The Convention on International Trade in Endang&pecies of Wild Fauna and Flora,
or “CITES"” (implemented domestically by the Endangered Spebit);’* and

The Ramsar Convention on wetlands (this converisidself-executing”)’?

One example of the type of treaty provision thah@ess might implement through the
exercise of its treaty power appears in a 1996opodtto the Migratory Bird Treaty between the

% Missouri 252 U.S. at 416, 432, 435.

® This list is intended simply to illustrate the &goof treaties that may provide a basis for straadhwetlands
protection, and is by no means exhaustive. Othiernational conventions to which the United Stédgsarty may
also provide strong, independent grounds for waitetection—for example, treaties addressing oceads
fisheries.

% Seethe Convention between the United States and @étain for the Protection of Migratory Birds ineh
United States and Canada, Aug. 16, 1916, U.S.-B%Stat. 1702; the Convention between the UnitateS and
Mexico for the Protection of Migratory Birds and iBa Mammals, Feb. 7, 1936, U.S.-Mex., 50 Stat. 1184
Convention between the Government of the UniteteStand the Government of Japan for the Protecfion
Migratory Birds in Danger of Extinction, and th&nvironment, Mar. 4, 1972, U.S.-Japan, 25 U.S.P93and the
Convention between the United States of AmericathadJnion of Soviet Socialist Republics Concerrtimg
Conservation of Migratory Birds and their EnvirommeMar. 4, 1972, U.S.-U.S.S.R., 29 U.S.T. 4647.

°716 U.S.C. 8§ 703-711.

% The Convention on Nature Protection and Wildlifegervation in the Western Hemisphere, Oct. 12015@
Stat. 1354, 161 U.N.T.S. 193.

%916 U.S.C. 88 1531, 1537a(e), ESA §§ 2, 8A(e).

" The Convention on International Trade in Endang@gecies of Wild Fauna and Flora, Mar. 3, 1973)%.T.
1087, 993 U.N.T.S. 243.

16 U.S.C. 88 1531, 1537a(a)-(d), ESA §§ 2, 8A®)-(

2 The Convention on Wetlands of International Impnce especially as Waterfowl Habitat, Feb. 2, 1971A.S
No. 11084, 996 U.N.T.S. 245.
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United States and Canada, establishing that eacbrgoent “shall use its authority to take
appropriate measures to preserve and enhanceuerenent of migratory birds’®

Thus, under its treaty power, Congress posseblgesonstitutional authority to protect
even “isolated” wetlands and similar waters as taalbor migratory birds—wholly independent
of the implications for interstate commerce.

B. The Property Clause—Regulating Federal Lands antsi€® Conduct that
Affects Those Lands.

When bodies of water are located on federal la@@sgress’s constitutional power to
protect them is unequivocal. Article IV, SectioroBthe Constitution provides that “Congress
shall have Power to dispose of and make all needfiles and Regulations respecting the
Territory or other Property belonging to the Unit8thtes.” It is well settled that under the
Property Clause, the federal Government “exercibespowers both of a proprietor and of a
legislature.” As proprietor, the federal Government has thetrighprotect its property, as do
other landowner§® and as sovereign, it can regulate conduct affgétinproperty—preempting
any state law to the contraf$.

Nor is Congress’s Property Clause power limitedthsy physical boundaries of federal
lands. Rather, the power extends to conduct onfederal lands that affects federal lands and
their resource$’ Justice Holmes made the point this way: “Congreay prohibit the doing of
acts upon privately owned lands that imperil publomvned forests . . . . The danger depends on
the nearness of the fire not upon the ownershthefand where it is built’®

Congress’s authority under the Property Claus@rtiect federal water resources as
proprietor and sovereign would seem to includea aminimum, the right to prohibit conduct
carried out on nearby non-federal lands that ctalicn waters on public lands. Although there
may be some point at which the relationship betwfederal lands and conduct on non-federal
lands becomes too attenuated to support federalatemn under the Property Clause, it is clear
from case law that Congress’s power in this regarthr-reaching. The Supreme Court has
repeatedly referred to Congress’s power over putids as “without limitation”

C. The Spending Power—Spending for the General &kkelf

3 SeeProtocol between the Government of the UnitedeStaf America and the Government of Canada Amending
the 1916 Convention between the United KingdomtaedJnited States of America for the ProtectioMigratory
Birds in Canada and the United States, art. IM;r8aty Doc. No. 104-28, 1995 WL 877199.

" Kleppe v. New Mexi¢at26 U.S. 529, 540 (1976).

S E.g, United States v. Cottos2 U.S. 229, 231 (1851).

S E.g, Hunt v. United State€78 U.S. 96, 100 (1928).

""E.g, Camfield v. United State$67 U.S. 518, 525-26 (189%)nited States v. Alfor®74 U.S. 264, 267 (1927);
Cappaert v. United State426 U.S. 128, 138-41 (1976).

'8 Alford, 274 U.S. at 267.

"9E.g, United States v. Gratip89 U.S. 526, 534 (1840)inited States v. City & County of San Francisgb0 U.S.
16, 29 (1940).
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Another tool available to Congress for protecting Nation’s waters derives from the
power of the purse. Article I, Section 8 of the €ftation empowers Congress to “lay and
collect Taxes, Duties, Imposts, and Excises, to they Debts and provide for the common
Defence and general Welfare of the United StatEsdm this provision arises the spending
power: Congress’s authority to spend in pursuittoé general welfare.” Former Chief Justice
Rehnquist wrote that:

[incident to this power, Congress may attach cboi$ on the receipt of federal
funds, and has repeatedly employed the power ‘ftibdu broad policy objectives
by conditioning receipt of federal moneys upon cbamge by the recipient with
federal statutory and administrative directivés.”

There is nothing new about conditioning federalngmn@onies; one commentator has indicated
that conditions on grants can be traced back td #7€s>

Congress is not limited in its exercise of thensideg power by the scope of its other
enumerated powef.“[O]bjectives not thought to be within Article I"enumerated legislative
fields’ may nevertheless be attained through treeaighe spending power and the conditional
grant of federal funds®® Thus, Congress can condition the receipt of fddérads on
compliance with federal statutes and policies @@gress could not otherwise mandate.

The spending power does have limits. First, thé @ the constitutional provision itself
limits spending to pursuit of “the general welfara,point on which “the courts should defer
substantially to the judgment of Congress.” Secan@pngress desires to condition the States’
receipt of federal funds, it ‘must do so unambigslpu . ., enabl[ing] the States to exercise their
choice knowingly, cognizant of the consequencesheir participation.” Third, conditions
might be “illegitimate if they are unrelated ‘toetliederal interest in particular national projects
or programs.” Fourth, Congress cannot induce stébeengage in otherwise unconstitutional
conduct. Ultimately, Congress can rely on finansalucements to encourage the states, but not
compel, or “commandeer,” them to exercise theirgegbower in a way that satisfies Congress’s
objectives®

The “Swampbuster” provisions of the Food Secutity—which condition eligibility for
federal farm subsidies on preserving wetlands—ii@wa salient example of how Congress can,
and does, use its spending power to protect theiNatwater resources. It would also seem
reasonable that Congress could expressly condiliengrant of federal funds under various

80 South Dakota v. Dojet83 U.S. 203, 206-07 (1987) (citations omitted).

8 prof. Denis Binder, “The Spending Clause as atiResSource of Environmental Protection: A Primet,”
Chapman L. Rev. 147, 149 & n. 24 (2001).

8 United States v. ButleR97 U.S. 1, 66 (1936).

8 South Dakota483 U.S. at 207 (citations omitted).

8 South Dakota483 U.S. at 207-08, 210, 21see alspNew York v. United StatgS05 U.S. 144, 175 (1992).
% Seee.g, United States v. Dierckmag01 F.3d 915, 922 (7th Cir. 2000) (upholding Syaoster under the
spending power).
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existing water programs on states’ agreement ttepr@ertain categories of waters, such as so-
called “isolated wetland<®

V. Conclusion

If, as many lawmakers have now proposed, Congmesnds the Clean Water Act with
the express intent of regulating the waters of Wimted States to the full extent of its power
under the Constitution, the legislation would bedwhlargely on the Commerce Clause and the
treaty power, each as implemented on its own teand, through the Necessary and Proper
Clause. Other potential sources of constitutiongharity, discussed less extensively here, are
the Property Clause and the spending power.

Relevant history and precedent demonstrate thag@ss’s authority to assert federal
jurisdiction through the exercise of the commerosvgr alone is far-reaching, particularly in
light of Congress’s ability to regulate even purglirastate activities as part of a comprehensive
legislative scheme. And should Congress assesdiation over the Nation’s waters basedadin
of its relevant powers, collectively, there isléittioubt that Congress would again be calling on
the Corps of Engineers and EPA to regulate polusind protect habitat across the vast majority
of aquatic ecosytems nationwide. As a practicaltenathis outcome would have the effect of
restoring federal protection to the same categaiesaters that were commonly understood to
be subject to federal jurisdiction during the thdeeades prior to the Supreme Coust%&¥ ANCC
ruling. Such a result would be both consistenhwviiie Clean Water Act’s long, successful
history and, as this Issue Brief demonstrates, @b as a matter of constitutional law.

8 Seee.qg, Binder,supranote 81, at 161 (discussing the concept and retédean Water Act grant programs and
revolving funds).
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