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[. INTRODUCTION

A person, institution or activity might benefit froan exemption from
an otherwise applicable law. This exemption phesroon is common through-
out state and federal law. Consider, for exantplat, some types of housing are
exempt from certain restrictions of the Fair Hogshct,' and some businesses
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are exempt from the requirements of the Family Muetlical Leave Act.
Whether the product of political compromise or ofistitutional interpretation,
exemptions provide freedom from the reach of amgiasv.

This Article focuses on exemptions that benefit rchad—whether
crafted by legislatures, courts, or agencies. @&hmgemptions might benefit
religious institutions alone, or might benefit a&der category of institutions,
like non-profits, of which churches are a part. m8oexamples are familiar.
Churches are exempt from some applications of &dand state anti-
discrimination laws in the employment area. Somes churches are exempt
from certain regulations of their social servicéites. And of course they are
tax exempt institutions, along with other non-piofi These and many other
religious exemptions give churches freedom frontipaar kinds of govern-
mental oversight, requirements or restrictions.

In October of 2006, thdlew York Timesan a four-part front-page se-
ries on the widespread existence of religious exiems for churche$. The
series read like an exposé of abuse, focusing grieasgd employees with no
recourse to courts, the dangers of unlicensed Isgetgices, and tax breaks for
non-traditional property uses that raise the tapdén on the rest of us. It pro-
vided a disturbing litany of privilege and socialesponsibility. The articles
echoed the voices of some commentators that haygested that exemptions
invite conduct that harms the common gdodut if this is so, why do courts
and legislatures continue to create them? Overthwasand religious exemp-
tions exist in state or federal I&wyith many exemptions created in the last fif-
teen years alon.Do exemptions exist primarily because of thetjwali power
churches wield—as the Times series suggests? ®@mgarincipled case be
made for religious exemptions from otherwise genares?

2 See, €.g29 U.S.C. § 2611(2)(B) (2000) (excluding smallpbogers).

8 Throughout this article, the term “church” will lised generically to refer to any religious
institution, including worshipping communities aslivas church-affiliated institutions for educa-
tion and social services. More precise languadieo@iused when necessary

4 Diana B. HenriquesReligion Trumps Regulation as Legal Exemptions Gi&w. TIMES,
Oct. 8, 2006, § 1, at 5; Diana B. Henriqué#here Faith Abides, Employees Have Few Rjghts
N.Y. TiMes, Oct. 9, 2006, at Al; Diana B. Henriquéss Religion Programs Expand, Disputes
Rise Over Tax Breakd.Y. TiMES, Oct. 10, 2006, at A2; Diana B. Henriquésthe Congres-
sional Hopper: A Long Wish List of Special Beneditsl ExemptionsN.Y. TiMES, Oct. 11, 2006,
Al; andReligion-Based Tax Breaks: Housing to Paycheck&aimks,N.Y. TIMES, Oct. 11, 2006,

at Al.

5  See, e.g.MARCI A. HAMILTON, GOD vs. THE GAVEL: RELIGION AND THE RULE OF LAW
(2005).

6 James E. Ryar§mith and the Religious Freedom Restoration Actlodnoclastic Assess-
ment,78 VA. L. Rev. 1407, 1445 (1992). This number reflects legigtaexemptions, and is for
both churches and individuals. This number doesreftect exemptions granted by agencies or
the many judicial exemptions required by courtsrdkie years.

7 See Henrique&Vhere Faith Abidesupranote 4.
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Commentators cite a variety of justifications fodicial and legislative
religious exemptions, all of which are rooted ie thgorous protection of reli-
gious freedom under the Constitutforirst, there are the textual and historical
justifications? The First Amendment protects the free exerciseeligion; ex-
emptions give expression to that value. And astoifical matter, exemptions
from oath taking and military conscription appeaasdearly as colonial timeé$.
In fact, James Madison supported an explicit cams exemption from mili-
tary service in the text of the Bill of Rights. Second, there is a related “quid
pro quo” justification: because exemptions expr@dsee exercise value, they
balance those special restraints on religion reduiby the Establishment
Clause?” A third justification is that exemptions prevesmblence and persecu-
tion (particularly as regards to minority faitd3).Yet another justification is
theological in nature: religious exercise is “ingically good,” to be protected
as a natural right. Further, based on the Madisonian argument théésito
God are prior to civil duties, exemptions are neagsto avoid the severe per-
sonal distress that can emerge from conflictingateis of law and faitft.

This list omits two related justifications—at leasfith respect to
churches—that are consistent with and yet morespgi&ithan the ones men-
tioned. | contend that some—maybe many—exemptinake sense because
churches: 1) function responsibly in the “spacedated by the exemption by
filling that space with their own ethical-legal nus'® and 2) promote the com-
mon good (or at least do not thwart it) by the amidhe exemption allow¥.

8 See, e.g.Frederick Mark GedicksAn Unfirm Foundation: The Regrettable Indefensipili
of Religious Exemption20 U.ARK. LITTLE Rock L. Rev. 555, 560-66 (1998)0#iN H. GARVEY,
WHAT ARE FREEDOMSFOR? 254 (1996); MCHAEL W. MCCONNELL, JOHN H. GARVEY & THOMAS
C. BERG, RELIGION AND THE CONSTITUTION 236-38(2d ed. 2006)but cf. Philip A. HamburgerA
Constitutional Right of Religious Exemption: An tdigcal Perspectivepf0 Gso. WASH. L. REv.
915 (1992).

9  Gedickssupranote 8, at 558-62.

10 Michael W. McConnell,The Origins and Historical Understanding of Freeeloise of
Religion 103 HRrv. L. Rev. 1409, 1467-69 (1990) [hereinafter McConn@élfiging].

T d. at 1500.

12 sSeeAbner S. GreeneThe Political Balance of the Religion Clausd92 YALe L.J. 1611,
1643-44 (1993); MCONNELL, GARVEY & BERG, supranote 8, at 236.

13 Gedickssupranote 8, at 563-65.

14 1d. at 566-68See generallBARVEY, WHAT ARE FREEDOMSFOR?, supranote 8.

See generallicConnell,Origins, supranote 10.

For the idea that exemptions provide space farr@dtive normative systems to function,
seePerry DaneExemptions for Religion Contained in Regulatoryt8&s,in 1 ENCYCLOPEDIA OF
AMERICAN CIVIL LIBERTIES 559-62 (Paul Finkelman ed., 2006); Perry Dafemalous’ Autono-
my, 2004 BYUL. Rev. 1715; Perry Dane, Not®eligious Exemptions Under the Free Exercise
Clause: A Model of Competing Authoritie3) YaLe L.J. 350 (1980) (employing a conflicts of
law analogy).

17 SeeHenry B. HansmanriThe Role of Nonprofit Enterpris89 YaLe L.J. 835 (1980). Cha-

ritable organizations are governed by “social notinad reinforce the legal restraints on profiteer-
ing” and “ethical constraints [that] may be far mamportant than legal sanctions in causing the

15

16
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By generating their own religious norms of ethicsl é&aw, churches are consi-
dered capable of operating responsibly under comditof freedom. Indeed,
because they are communities of moral meaninghiéne¢ generated norms for
social and political (as well as religious) lifdyurches have played a significant
role in defining the common good. Not surprisinglyen, the state often ex-
pects that churches will support temporal needscand values® But because
such expectations lead to demands for social atability—which can in turn
threaten religious freedom—many commentators wiiendkexemptions do not
want to consider their social impacts. This Adiettempts to do just that. It
will explore the extent to which internal ethicabl systems (what | call “legal
pluralism”) are tolerated, and the extent to whisimimal expectations of re-
sponsible religious exercise are attached to exen®t In short, | argue that
exemptions are designed not for the exclusive ptiote of religious freedom,
but for the protection of both religious freedamd the socio-political commu-
nity that provides the conditions for the meanihgfercise of that freedom.

| propose to apply the common good argument—thatattes, func-
tioning according to their own ethical-legal systerare sometimes (maybe of-
ten) capable of advancing the common good—to a#imgtion questions,
whether judicial or legislative, and whether arngiander the Free Exercise
Clause, the Establishment CladSer religion-protective statutes like the Reli-
gious Freedom Restoration Act (RFRRPand the Religious Land Use and Insti-
tutionalized Persons Act (RLUIPAJ. The connection between exemptions and
the common good is scattered throughout the jurggmce, but needs to be
explicitly drawn out and unified into one inquirythe unified inquiry will vary
not by clause or statute but by type of exemptidbhe three main categories of
exemptions—those that protect institutional autopothose that lift financial
burdens, and those that promote the provision ciikeervices—call for differ-
ent nuances in the balance between freedom andl sountability. This
project is especially important now that the Unitétes Supreme Court has
suggested in two recent decisions the need toubatethe underlying connec-

managers of nonprofits to adhere to their fiduciasponsibilities . . . . The importance of such
ethical constraints may also explain why so manypnafit institutions—including, for example,
schools, hospitals, nursing homes, foster homeseaan housing project sponsors—are affiliated
with religious groups. For such an association mmelp to keep the norms intact and at the same
time assure potential patrons that in fact theyintact.” Id. at 875-76 (emphasis in original).

18 SeeMcConnell,Origins, supranote 10, at 1455-6@or a discussion of early state constitu-
tions, many of which provided for religious freedoanthe extent it did not excuse licentiousness
or threaten the peace or safety of society.

19 U.S.ConsT. amend. | (providing in relevant part, “Congrebalsmake no law respecting
an establishment of religion, or prohibiting theefrexercise thereof”).

20 42 U.S.C. §§ 2000bb to 2000bb-4 (2000).
2L 42 U.S.C. §8§ 2000cc to 2000cc-5 (2000).
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tion between religious exemptions and their broastmial and governmental
impacts®

While this Article’s main focus is on constitutidrend statutory inter-
pretation, the inspiration for the common good argut is the concept of “re-
sponsible freedom” set forth in the Second Vati€ouncil's Declaration on
Religious Freedorf® That document grounds religious freedom in thgnidy
of the human person. It provides that “the righteligious freedom is exer-
cised in human society, hence its exercise is stutypecertain regulatory norms .
. .. [Individuals and groups] are bound by therahéaw to have respect for
both the rights of others and for their own dutieward others and for the
common welfare of all®*® At the same time, the Declaration asserts a gtron
presumption in favor of freedom “as far as possialed curtailed only when
and in so far as necessafy.” Therefore, using the rough guidance of these
signposts, together with other social, politicatl aonstitutional principles, the
common good argument is an attempt to work out gnoa®logy for “responsi-
ble” religious freedom in the exemption context.

| use the concept of the common good intentionatiyher than the
“state’s interest” or “general welfare,” becaus&ra@nscends these concepts and
more accurately captures the rich sense of theogmtitical community?® It
refers to

[T]he totality of goods that create the conditionsvhich per-
sons flourish. In its fullest sense, the commoodydescribes
social conditions designed to enable the ‘total &mrdevelop-
ment’ of the person, such as human rights for iddias, social
health and development of the community, and a ptsible,
and secure ordéf.

It emerges from a broad consensus, achieved thrdalijperation and
prudential argument, “that is not necessarily e as majoritarian determina-
tion,”*® and it may be, on some matters, of necessity Iplatiaer than universal.

22 Gonzales v. O Centro Espirita Beneficiente Uniadvégetal, 546 U.S. 418 (2006); Cutter
v. Wilkinson, 544 U.S. 709 (2005).

2 Declaration on Religious Freedonmn THE DOCUMENTS OFVATICAN Il 675 (Walter M.
Abbott, S.J., ed., 1966) [hereinafi@eclaration.

24 1d. at 685-86.
% |d.at 687.

% SeeKyle Duncan Subsidiarity and Religious Establishments in thététhStates Constitu-
tion, 52 ViLL. L. Rev. 67, 88 (2007).

27 Angela C. CarmellaA Catholic View of Law and Justice, @HRISTIAN PERSPECTIVES ON
LEGAL THOUGHT 255, 266 (Michael W. McConnell, Robert F. Cochrdin,and Angela Carmella,
eds., 2001) [hereinafter Carmelka,Catholic Viey. The common good is “a set of social condi-
tions which facilitate the realization of persorggiods by individuals.” BviID HOLLENBACH,
CLAIMS IN CONFLICT 64 (1979).

2 Duncansupranote 26, at 87-88.
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Thus, | claim that churches, along with other imitbns in society, are capable
of providing some of those social goods that hegate the conditions for hu-
man flourishing, and should enjoy exemptions timathbée them to do so. Diffi-
culties in application arise, of course, wherebey definition of human flou-
rishing is contested. Yet a focus on the commardgequires us to ask “‘what
is good for the person?’ and not, ‘what is good tleg state and its institu-
tions?"%

The role of exemptions in promoting the common gresds on a larger
vision of a vibrant, pluralistic civil society artte limited, yet activist role of
the state within i®® This vision, drawn from contemporary politicaktry and
Catholic social thought, as well as the expectatiohAmerican constitutional
law, recognizes that all social institutions hagsponsibility for promoting the
common good, and that one of the state’s main lisléscoordinatenon-state
actors in this task. The state’s other main (afated) role is to ensure the pub-
lic order—which is a piece of the larger common djedghrough laws that en-
force human rights, civic peace, and public moyaliExemptions may be fully
consistent with the state’s public order functior dhe larger common good,
particularly when they allow institutions in civglociety to engage in socially
responsible, stabilizing and beneficial activities.

The reader may be uncomfortable with an approaah ittvolves the
“judgment” of religion, and in fact, some have adweloquently that our sys-
tem is set up precisely to prevent the state framking such evaluations. Of
course the state is barred from certain kinds ddjuents about religion. It can-
not declare an official religion, or say that aidieis true or false, or give prefe-

The common good is inextricably bound to the gobuhdividual persons, as
[Jacques] Maritain explains in his classic wdvlan and the State . . [that]
each concrete person, not only in a privilegedsclag throughout the whole
body politic, may truly reach that measure of inglggeence which is proper to
civilized life and which is ensured alike by theoromic guarantees of work
and property, political rights, civic virtues, atiek cultivation of the mind.

Id.

2% Richard W. GarnetfThe Right Questions About School Choice: EducafRmligious Free-
dom, and the Common GadB C\rpozo L. Rev. 1281, 1312 (2002) [hereinafter Garn&thool
Choicq.

%0 Seelohn A. ColemarA Limited State and a Vibrant Society: Christiarityd Civil Society

in CiviL SOCIETY AND GOVERNMENT 223 (Nancy L. Rosenblum & Robert C. Post eds., 2002
Michael W. McConnell,Believers as Equal Citizensn OBLIGATIONS OF CITIZENSHIP AND
DEMANDS OF FAITH: RELIGIOUS ACCOMMODATION IN PLURALIST DEMOCRACIES90 (Nancy L. Ro-
senblum ed., 2000) [hereinafter McConnEljual Citizeng

31 See generallf5ARVEY, WHAT ARE FREEDOMSFOR?, supranote 8. Michael Stokes Paulsen
notes that we protect religion broadly because doveot trust political majorities, and we certain-
ly do not trust government agents, to distinguistiti from Rubbish and because it is exceedingly
difficult (and dangerous) to try to draft a religiofreedom rule that successfully draws such a
line.” God Is Great, Garvey is Good: Making Sense ofgiels Freedomy2 NoTRE DAME L.
Rev. 1597, 1606 (1997) (book review).
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rences based on a particular religibnBut in the context of exemptions, a
judgment regarding the social impact of an exempi® inevitable where a
court or legislature is trying to determine whettier goals of a law or the needs
of society will be undermined if the law is not faminly applied®® Courts and
legislatures are always evaluating, even if implicand indirectly, the compa-
tibility of exemptions with the common good and tangruence of alternative
ethical-legal systems with broader societal normke only way to avoid such
judgments would be to allow absolute religious dicea or to impose only the
state’s legal norms, neither of which is possibl@ir constitutional system. By
making the evaluation comprehensive and explicé, ave better able to con-
strain the state’s decision making.

In light of the complexities posed by the phenonmenbreligious ex-
emptions, this Article will continue as follows.ai® Il gathers the sources of the
common good argument, which are currently scattémemlighout the religion
jurisprudence. Part Il develops the common goapiment in the context of
the Religion Clauses, RFRA and RLUIPA, and thenliapjit to the three basic
categories of religious exemptions. Part IV démgitwo political and socio-
logical concepts that have been developed in Gathedcial thought—
subsidiarity and the public order—which might héfpavoid the extremes of
legal pluralism and legal authoritarianism.

[I. LOCATING THE SOURCES OF THECOMMON GOOD ARGUMENT

The distinction between civil society and the ststdundamental to
contemporary political theor¥f. The state owes citizens a commitment to inclu-
sive and overarching normi%.But civil society is marked by “plural and parti-
cularist identities,* which are expressed in diverse non-political fngtins:
families, schools, churches, neighborhood grougbni@cultural/linguistic
groups, civic and voluntary associations of alldsnlabor unions, work-related
and professional associations, businesses, and tangporationd! Many of
these institutions of civil society are also coesatl “mediating” institutions,

32 See, e.gEverson v. Bd. of Educ., 330 U.S. 1 (1947); Unhigtates v. Ballard, 322 U.S. 78
(1944); Cantwell v. Conn., 310 U.S. 296 (1940).

33 Even Professor Paulsen concedes that “exemptionslfgious believers are constitutional-
ly required,except in the most compelling circumstances otlh@fstrictest necessityPaulsen,
supranote 31, at 1620 (emphasis added). A court woakkto decide what constitutes those
circumstances.

3 Nancy L. Rosenblum & Robert C. Paistiroduction, inCiviL SOCIETY AND GOVERNMENT 1
(Nancy L. Rosenblum & Robert C. Post eds., 2008)dimafter Rosenblum & Poshtroduction.
35

Id. at 3.
% d.
37 |d. at 16-17.See alsalean Bethke Eshtaiatholic Social Thought, the City, and Liberal
America in CATHOLICISM, LIBERALISM, AND COMMUNITARIANISM : THE CATHOLIC INTELLECTUAL

TRADITION AND THE MORAL FOUNDATIONS OF DEMOCRACY 97 (Kenneth L. Grasso et al. eds.,
1995).
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those “seedbeds of virtue” and “schools of citizepsthat mediate between
and among individuals, the state, and the mafkekladison considered the
pluralism and particularity of civil society a soarof its peace and stability.
For him, the vast multiplicity of social “factionstould serve as checks and
balances on each other so that none would gainpoves the other® Thus,
contemporary political theory posits the centrditjpal concept of the found-
ers: that the common good of civil society is gafigmpromoted under condi-
tions of freedom, not restraifft.

The state plays a critical role in coordinating itheitutions of civil so-
ciety toward the common good, but this coordinatittmough law, must be
done in ways that respect the boundary between.tf82weral important consti-
tutional doctrines ensure that the state does esiraly the plural and particular
identities of social institutions. Under doctrinkiee expressive association,
some institutions are free to determine their mamiaed leaders, and are not
forced to adopt the state’s norms as their 8wmoctrines under the religion
clauses protect the fundamental independence dfscuiety and the state, as
well as church and state. Associational freedoemerally involve freedom of
self-governance and the freedom to operate untiEnative legal systen§. In
these and other ways, the state disables itselbmigtin relation to individuals,
but also in relation to the mediating institutianswhich those individuals are
nurtured, and respects the legal pluralism of a#teve normative systems. It is
important to recall that where the state has refusedisable itself in these
ways, civil society is destroyed. Indeed, the m#sk of the last decade in the
former Soviet Republics and countries of Easterrop® has been the building
of civil society. As an essential feature of demagy, civil society is always
considered the “bulwark” against state power.

38 See generallySEEDBEDS OF VIRTUE: SOURCES OF COMPETENCE CHARACTER, AND

CITIZENSHIP INAMERICAN SOCIETY (Mary Ann Glendon & David Blankenhorn eds., 199Gatha-
rine Pierce WellsChurches, Charities, and Corrective Justice: Mak@igurches Pay for the Sins
of their Clergy 44 B.CL. Rev. 1201, 1204-09 (2003).

39 McConnell, Origins, supranote 10, at 1515see alsoMcConnell, Equal Citizenssupra
note 30, at 90 (comparing Rousseau and Madison).

40 SeeTHe FEDERALISTNOS. 10, 51 (James Madison).

See generallfRichard GarnettThe Story of Henry Adams’s Soul: Education andBke
pression of Association85 MINN. L. REv. 1841 (2001) [hereinafter Garneissociationp

42 Robert M. Cover,The Supreme Court 1982 Term — Foreword: Nomos aardahive, 97
HARv. L. REv. 4, 32 (1983).

[N]Jorm generating aspects of corporation law, cacttrand free exercise of
religion are all instances of associational libgntgtected by the Constitution.
Freedom of association implies a degree of norneggimg autonomy on the
part of the association. It is not a liberty to & a liberty and capacity to
create and interpret law—minimally, to interpret terms of the association’s
own being.

41
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Political theory recognizes not only a fundameidtiatinction between
civil society and the state, but their complemetytas well?* The institutions
of civil society and the state are “permeable”he influences of each oth#r.
Even the definition of the common good, toward whice state coordinates the
efforts of non-state actors, is not set exclusiieyythe state, but is instead
“achieved by the processes of deliberative demgctac

[Clivil society needs the state for those publiog® the state
alone can provide or guarantee: the coordinatiororder, a
structure of civility and peace among pluralistiais of the
good, the regulation of welfare and justice, thagiftg of a

‘common civic faith and purpose’ that cross-cutg ane parti-
cularist tradition . . . . In turn . . . civil s&ty offers a zone of
freedom, spontaneity, creativity, a grass-rootdaring of ‘be-

Ion%ng.’ It remains the primary locale for the hndng of vir-

tue.

Thus, when political theorists posit the statehasrealm of “inclusive,
overarching norms” and the civil society as thelmeaf the “particular and
plural,” we must be careful not to assume thatrdams are necessarily anta-
gonistic. There can be, and often is, significewgrlap and congruence, even
partnership. Indeed, civil society is the very reeuof norms that might be
made universal through law. While mediating ingitins of civil society serve
as a bulwark against the state, at the same time ithpart values critical to
good citizenship and self-government and inspirenat@atic participation.
Their extensive charitable activities relieve thates of many burdens. Moreo-
ver, complex interrelationships between and amoogegmental, non-profit
and for-profit institutions make it possible foeth to collaborate on social wel-
fare program$’ With specific reference to churches, politicatdtists “reflect
not only on tensions between obligations of citstep and demands of faith but
also on ways in which religion complements and suggpdemocratic citizen-
ship, or compensates for acknowledged limitatiohsl@mocratic government
and civic identity.*®

4 Rosenblum & Postntroduction supranote 34, at 16-23.

4“4 d. at 6.
4 Colemansupranote 30, at 238.
4 |d. at 244.

47 Rosenblum and Poghtroduction supranote 34, at 16-17.

48 Nancy L. Rosenblumintroductionin OBLIGATIONS OF CITIZENSHIP AND DEMANDS OFFAITH:
RELIGIOUS ACCOMMODATION IN PLURALIST DEMOCRACIES 4 (Nancy L. Rosenblum ed2000).
Paulsen states that “[w]e do not protect religililesrty for secular society’s sake . . . . Thatusec
lar society may benefit incidentally from [religipexercise] is all well and good, but the point is
to protect free exercise, not (except by some happyenience) to produce the secondary bene-
fits to society.” Paulsersupranote 31, at 1600. Mediating institutions typigadperate accord-
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In the following discussion, | use three Supremer€opinions to illu-
minate both the boundary and complementarity betweel society and the
state’ They reveal the ways in which the state evalutitescongruence be-
tween religious conduct and the common good. Tirtdecognizes a modest
legal pluralism and the significance of exemptitmshe flourishing of institu-
tions within civil society. But other decisionsdadoctrinal developments show
how courts limit the “particular and plural” to nekhurches accountable when
their conduct threatens (or is thought to threatiea}common gootf.

A. Church Autonomyatson v. Jonés

Exemptions from otherwise general laws raise atoqrem stark terms:
in the absence of the law of the state, what ekistlirect or restrain the beha-
vior of the church? The religion decisions referteds the “church autonomy”
cases provide us with the beginnings of the answethis question: the
church’s ethical-legal systeth. Even if a comprehensive alternative “legal”
system does not exist, which is often the casesthical system (derived from
theological principles) typically exists to direamd restrain behavi6t. In fact,
the existence of a well defined ethical-legal systeas become part of the stan-
dard way in which courts define religidhand is even a component of the In-
ternal Revenue Code’s definition of a “church.”Some legal theorists have
argued for generous exemptions for charitable iietsvof churches because
internal ethical restraints make churches goodcfaties of the donations given
to them>® Some exemptions are crafted specifically withharch’s internal
governance in mind.

ing to independent commitments to serve their mesbad others. Particularly with respect to
churches, the coinciding of the state’s intereats ligious commitments does not detract from
the intrinsic value of religion. Such overlap slynpeflects the fact that some of the things that
churches do, for reasons that are beyond the gfate state, may nevertheless comport with the
goals of the state when church and state are gygme@moting the common good.

49 SeeWisconsin v. Yoder, 406 U.S. 205 (1972); Walz vx Zomm’n, 397 U.S. 664 (1970);
Watson v. Jones, 80 U.S. (13 Wall.) 679 (1871).

%0 SeeEmployment Div., Dep’t of Human Res. of Or. v. $mi494 U.S. 872 (1990); Bob
Jones Univ. v. United States, 461 U.S. 574 (1983)es v. Wolf, 443 U.S. 595 (1979).

51 80 U.S. (13 Wall.) 679 (1871).

%2 See generallyCover, supra note 42, at 8 (describing religious communities nasm-
generating communities).

% SeeCharles Donahue, JIGomment on R.H. Helmholz, Conflicts Between Religmnd
Secular Law12 GrDOZOL. ReEV. 729, 730-31 (1991).

% SeeMalnak v. Yogi, 592 F.2d 197, 206 (3d Cir. 1978)1&ms, J., concurring).

55 MICHAEL S. ARIENS & ROBERT A. DESTRQ RELIGIOUS LIBERTY IN A PLURALISTIC SOCIETY
707(1996).

% Hansmannsupranote 17, at 875.

5" See, e.qg.Greek Orthodox Archdiocese of N. & S. Am. v. Absr618 N.Y.S.2d 504, 509
(N.Y. Sup. Ct. 1994). Ilbrams the court dealt with churches incorporated uriderNew York
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The church autonomy cases provide a rather dramfiastration of le-
gal pluralism, albeit in the narrow field of ecctetical decisions. Flowing
from the fundamental independence of church fromestcivil courts are not
considered competent to adjudicate religious qomestiand so defer to religious
tribunals on matters of religious law. Consequerth a host of issues involv-
ing internal decisions, the church autonomy doetdlows multiple, non-state
legal systems to function. While | do not arguattexemptions provide ana-
logous “zones” of church autonomy, several aspetthe autonomy doctrine
are significant for understanding the connectiotwben exemptions and the
common good. The church autonomy cases show ustlihastateexpects
churches to have their own legal systems, and thgstems are expected to be
connected to their creedal and ethical teachinfdditionally, the cases view
decision making within these ethical-legal system®ssential to the process of
self-constitution and self-definition of church8sAnd finally, the legal plural-
ism that creates many “particular and plural” idkeeg is assumed to foster sta-
bility in the aggregaté’

The Madisonian concept of a multiplicity of sectaldactions, as un-
derstood in the nineteenth century, accepted a shatdgree of legal pluralism
for non-state actorsWatson v. Jone¥,decided in 1871, is the first Supreme
Court decision to declare legal pluralism in thairrch-state area. After the
American Civil War, the national body of the Pretgoian Church (which had
opposed slavery) decided that pro-slavery southeroeuld not be part of the
church unless they repented of their §insA schism between a pro-slavery
faction and anti-slavery faction at a local churalsed the question: who owns

religious corporations statute that were requiredyét court approval for real estate transfers.
They also had to notify the New York Attorney Gaalgunlessthey were organized as hierar-
chical polities. In holding that this did not invel religious discrimination, the court took into
account the Attorney General's explanation for hiwrarchical church notice exemption. “This
exemption is based on the theory tttedre are safeguards already built into the procesder
[the religious corporations law] for hierarchic@luzchesby requiring approval of the sale by the
top executive of the hierarchical church corporasdefore submission to the courtltl. (quot-

ing N.Y. Dep’t of Law, Memorandum for the Govern@ill Jacket, L. 1981, Ch. 244) (emphasis
added). The approval that had to be obtained &ygliurch executive served to prevent abuses in
the transfer of real property; but since no sudkriral mechanism existed for non-hierarchical
churches, notice to the Attorney General was necgds.

%8 Corp. of Presiding Bishop v. Amos, 483 U.S. 3242-35 (1987) (Brennan, J., concurring).

% SeeWalz v. Tax Comm’n, 397 U.S. 664, 673 (1970). Toacept of legal pluralism, as
used in this article, is a very limited one. Im®oparts of the world, nations give ethnic or reli-
gious minorities autonomy for broad self-governantegal pluralism in those societies refers to
this model of expansive autonomy. That has negenlthe model in the United States, and is not
the model under consideration here. The UniteteSt@onstitution does not permit the delega-
tion of state function to a church or the delegatid religious function to the state. To use the
vocabulary of Catholic social thought, while alkiitutions are called to promote the common
good, only the state has coercive authority to refpublic order.

60 80 U.S. (13 Wall.) 679.
61 |d. at 691.
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the church building? The appropriate tribunals imitthe national Presbyterian
Church found ownership in the anti-slavery facfibnThe Court held that in
cases of hierarchical churches like this one, dhutecisions adjudicating
“questions of discipline, or of faith, or ecclesieal rule, custom, or law” were
final and binding on civil court¥

That churches have their own laws was consideretplaely naturaf?
The Court, pointing to the example of several ldPgetestant churches, noted
that each “has a body of constitutional and ecasmial law of its own, to be
found in their written organic laws, their booksdi$cipline, in their collections
of precedents, in their usage and customs .%° . The Court clearly expected
the operation of those separate legal systemsotogie the stability of society.
Indeed, a church that failed to promote such stahbilsked being viewed as
illegitimate: consider that, nearly contemporaneaith Watson the Court re-
fused to acknowledge in any way the Mormon Churclégms regarding prop-
erty ownership, church governance, and autonomouokesastical courts be-
cause of the repugnance of polygamy and the grasi@lsharm it was thought
to pose®

The question of the connection between autonomegssidn making
and the common good continued to be a complex lae&ighout the twentieth
century. During most of that time, the deferercedclesiastical decisions was
circumscribed by the expectation that such decssiwould be free of “fraud,
collusion, and arbitrarines&” But in 1976, when a state court reinstated a de-
frocked bishop on the ground that the church abiyr had violated its own
laws, the Court rejected this level of accountapiis too great an intrusiSh.
The Court found that the state court had uncontitally substituted its own
interpretation of church law, displacing the propkurch tribunal’s interpreta-
tion.®® In the opinion, Justice Brennan allowed for chulaw to depart from

62 1d. at 692.

8 |d. at 727. For a vigorous debate on the value efailitonomy concept and its relation to

the common good, see Kathleen A. Bradgligious Group Autonomy: Further Reflections About
What Is At Stake22 J.L.& ReLIGION 153 (2006-07) and Marci A. Hamilto@hurch Autonomy Is
Not a Better Path to “Truth,”22 J.L.& RELIGION 215 (2006-07).

®  The legal pluralism ofVatson,80 U.S. at 679, is closely tied to the role of sactonomy

in the self-constitution of churches. The Courtdmalear that Americans have “[t]he right to
organize voluntary religious associations to assisthe expression and dissemination of any
religious doctrine, and to create tribunals for dleeision of controverted questions of faith within
the association, and for the ecclesiastical govermim. . ."Watson 80 U.S. at 728-29.

8 1d. at 729.

%  geelate Corp. of the Church of Jesus Christ of LaBay Saints v. United States, 136 U.S.
1 (1890), in which the Court held that Congress tedright to abrogate the corporate existence
of the Mormon church and confiscate its propei®ee alsd&Edwin B. FirmageReligion and the
Law: The Mormon Experience in the Nineteenth Centl2 C\RDOZOL. REV. 765 (1991).

67 See, e.gGonzalez v. Roman Catholic Archbishop of Marig) U.S. 1, 16 (1929).
8  Serb. E. Orthodox Diocese v. Milivojevich, 426 U696 (1976).
% d.at 720.
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the expectations of the state and society, esclogeesmen any requirement of
rationality.”°

To Justice Rehnquist, however, this seemed to é&itid of legal plu-
ralism that our system could not bear. Convindet the civil courts could
expect rational decision making from church counesworried, in dissent, that
under the deference principle, civil courts peredttarbitrary lawlessnesg®
This may explain why three years later the Couvegts blessing to an alterna-
tive method of adjudicating religious disputes thi&dwed more aggressive civil
court intervention: the “neutral principles” appebd”® Under this approach,
courts may adjudicate church matters and even wved church’s internal de-
cision as long as the court can do so without eingagligious principle$® At
the same time the Court urges churches to uselegal forms to give accurate
expression to their internal norms, it seems taryiag to ensure some kind of
minimal rationality with this more intrusive appida

Despite the introduction of this “neutral principlemethodology, the
deference principle continues to govern most sicgriftly in the area of church
employment decisions and has been embodied inxdrapion doctrine known
as the “ministerial exceptiori” Under this exception, courts will not intrude on
hiring, firing, and promotion decisions regardingrgonnel whose jobs involve
core religious role& Courts admit a total lack of competence undeiCibesti-
tution to review these internal church decisi6hdlhis results in a judge-made
exception to civil rights legislation, and in fadtes provide a “zone” of auton-
omy. Sometimes there is an internal process dlaifar the employee to seek
redress, but this does not appear to be the paiifin of the exception. Church
autonomy principles have also influenced the brogetpretation of the federal
statutory exemption that allows churches to disicrate in favor of their own
religions in employment, even with respect to “dacupositions that appear to
be disconnected from religious missidn.For both the ministerial exception
and the broad statutory exemption allowing the @sigk hiring and retention of

" “[E]cclesiastical decisions . . . are to be acedpis matters of faith, whether or not rational .

. . . Constitutional concepts of due process, wingl secular notions of ‘fundamental fairness’ or
impermissible objectives, are therefore hardly vaht to such matters of ecclesiastical cogniz-
ance.” Id. at 714-15.

I Sedd. at 727 (Rehnquist, J., dissenting).
2 Seelones v. Wolf, 443 U.S. 595, 602 (1979).

|d. at 603 (“The method relies exclusively on objegtiwell established concepts of trust
and property law familiar to lawyers and judgegh#reby promises to free civil courts complete-
ly from entanglement in questions of religious dio&t, polity, and practice.”)Id.

™ See, e.g.Rayburn v. Gen. Conference of Seventh Day Adses)ti772 F.2d 1164 (4tir.
1985) (applying exception to claims brought undige VIl of the Civil Rights Act of 1964)see
alsoMcClure v Salvation Army, 460 F.2d 553 (5th Cie72).

S See, e.g., Rayburfi72 F.2d at 1171
' See, e.gid. at 1170.
" See infranotes 162-68 and accompanying text.
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co-religionists, the fundamental right of the cliuto define and constitute it-
self—especially when it decides who is in chargeetifjious functions—is pro-
tected, even at great cost to individual employeegotential employeesy.

While the law tolerates virtually complete autonomylecision making
regarding clergy and other church employees, thetedmave grown increasing-
ly uncomfortable with applying autonomy principlesyond these situations. In
the past, the autonomy principle protected churdras litigation that would
require searching inquiries into internal managenpeactices, even though no
ecclesiastical decisions of an internal religioispdte were involved. That use
of autonomy seems to be diminishing, especiallynase courts allow clergy
abuse victims to sue churches under the neutnatiptes approach. Further,
courts faced with unprecedented questions of lpgahlism appear less tole-
rant. For instance, some bankruptcy courts hagdiiocesan bankruptcies
refuse to recognize property ownership, as define@atholic canon law, in
connection with sex abuse tort claiffis.

B. Establishment Claus&Valz v. Tax Commission&r

Some legislative exemptions are designed spedififat religious in-
stitutions. More commonly, churches benefit framgislative exemptions aimed
at a broader category of institutions, such asi@ide or non-profit institutions.
Tax exemptions for the non-profit sector, an exagfl this second category,
quite explicitly preserve the distinction betweevilcsociety and the state and
embody the presumption that charities, includingrches, promote the com-
mon good. A mechanism of accountability—revocatiés built into the tax
systenf? For other areas of law, doctrinal developmentsrofunction to limit
exemptions when they threaten the common good.

Religious and educational activities were histdlycincluded in the
common law’s definition of “charity,” because, likbarity, they “redounded to

8 Churches are “free to: ‘select their own leadeefine their own doctrines, resolve their

own disputes, and run their own institutions.” r@@oof Presiding Bishop of Church of Jesus
Christ of Latter-day Saints v. Amos, 483 U.S. 3241 (1987) (Brennan, J., concurring) (quoting
Douglas LaycockTowards a General Theory of the Religion Clausé® Tase of Church Labor
Relations and the Right to Church AutonoBiyGoLum. L. Rev. 1373, 1389 (1981)).

9 See generallcott C. IdlemanTort Liability, Religious Entities, and the Decliné Consti-
tutional Protection 75 ND. L.J. 219 (2000); Angela C. CarmellBhe Protection of Children and
Young People: Catholic and Constitutional VisiorfsResponsible Freedgrd4 B.C.L. Rev.
1031 (2003) [hereinafter CarmelRgotectior].

8  See, e.gIn re Roman Catholic Archbishop of Portland in Or., 8R. 842 (Bankr. D. Or.
2005) (refusing to defer to canon law).

8 397 U.S. 664 (1970).

8  see, e.g..R.C. § 504 (2006) (providing for revocation taik exempt status for political
lobbying); see alsdNalz 397 U.S. at 673 (discussing revocation of taxmptestatus).
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the benefit of an indefinite publié® In fact, even today most American
churches are considered to be “public charitfésSome might quarrel with this
designation because not all religious purposesied@ated to the public’'s ben-
efit.® But the record is clear that churches engage inemaus social welfare
endeavors, such as education, health care, anthgdhe poor, among other
things, which often supplement the work of botheotkharitable institutions
and the state. While recent debates in Congressh@ncourts have focused on
the prudence and constitutionality of governmehntatlingfor churches in these
social efforts, no one disputes the considerabtenéxo which churches are
generally involved in “charitable” worl. Thus, the current understanding is
that churches, as charities, confer a public benefeate social stability, and
relieve government of specific burdens. This rale recognizes that though
many mediating institutions are formally considetedmake up the “private
non-profit sector,” in actuality they are non-statetors withpublic purposes
andpublicimpacts.

The public benefit presumption provides the majgtdnical and con-
temporary justification for tax exemptions and ssnas the backdrop for the
Court’s decision inWalz v. Tax Commissionesin Establishment Clause chal-
lenge to a tax exemption for church propéfty.While tax exemptions for
church property have existed for hundreds of yetdns,current rationale for
such exemptions dates to the late nineteenth gentoen there was widespread
agreement that churches “serve to the advantagetbfsociety in general and
the state in particular. They dispense ‘socialefiesi and discharge ‘state bur-
dens.”® Despite the persistence of this rationale Wz Court found the tax
exemption to be justified not by public benefitat by an appropriate “benevo-
lent neutrality” of the state toward the church,tbg institutional separation of
church and state, and by hist8ty.Yet the Court was well aware that the ex-
emption reflected the state’s finding that all gngsoups “exist in a harmonious

83 JOHN WITTE JR., RELIGION AND THE AMERICAN CONSTITUTIONAL EXPERIMENT. ESSENTIAL

RIGHTS AND LIBERTIES 192-93(2000)(quoting Jackson v. Phillips, 96 Mass. (14 AlleBP5556
(Mass. 1867). Charity came to be defined as “ativity that redounded to ‘the benefit of an
indefinite number of persons, either by bringingitthearts or minds under the influence of edu-
cation or religion, by relieving their bodies frodisease, suffering, or constraint, by assisting
them to establish themselves in life, by erectingnaintaining public buildings, or works or by
otherwise lessening the burdens of government.”

8  See, e.gWells,supranote 38, at 1203.
This requirement is not strictly administerediT¥¢, supranote 83, at 208-10.

See generallyrA C. Lurpu & ROBERT W. TUTTLE, THE STATE OF THE LAw 2006: LEGAL
DEVELOPMENTSAFFECTING PARTNERSHIPSBETWEEN GOVERNMENT AND FAITH-BASED ORGANIZAT-
IONS, 2006 Roundtable on Religion & Soc. Welfare Paligereinafter upu & TUTTLE, LEGAL
DEVELOPMENTY.

8 397 U.S. 664 (1970). New York law made the exémnpavailable to a broad range of
charitable, educational and other nonprofit in§itius.

8  WITTE, supranote 83, at 202.
8 |d. at187.

85

86
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relationship to the community at large” and “foster ‘moral or mental im-
provement.”® The Court noted that it was constitutional folegislature to
classify and exempt non-profits—including churchebkat it found “useful,
desirable, and in the public interedt.’Because churches, along with other non-
profit institutions, have “beneficial and stabihg influences in community
life,”%? the Court admitted it makes sense to ensure theyet “inhibited in
their activities,” by taxation itself or by the mmsaof enforcement by tax author-
ities®® Thus, while the public benefit concept is not Hasis for the decision,
the concept is central to the decision’s rationtille: state could extend benevo-
lent neutrality to churches and strive for separafrom churches only because
churches could be trusted to promote the commonl.gothe exemption was
not unconstitutional “sponsorship” of religion, b@ther a way to enable the
state to coordinate non-profit mediating institn8pincluding churches, as they
play their unique roles in civil society.

In addition to its consideration of the general l[mubenefits of tax ex-
emptions, the Court described the specific socie¢alefits of increased reli-
gious freedom and religious diversity. Justice dgurwrote that churches had
not abused tax exemptions by using them to corantmoney or consolidate
power, noting instead that the system had “operat@amnatively to help guar-
antee the free exercise af forms of religious belief®* Justice Brennan’s con-
currence emphasized that, in addition to contmigutito the well-being of the
community in a variety of nonreligious way$,thurches “uniquely contribute
to the pluralism of American society by their rédigs activities.”® While such
a focus on the society-state relationship mighteappo dilute, or even substi-
tute for the analysis of the church-state relatigmstheWalz Court understood
the tax exemption’s function in both relationship&s institutions within civil
society, churches are like other mediating insting, and the exemption allows
them greater freedom to mediate between the sketenarket and the individu-
al. It thus helps to preserve the independendevifsocietyfrom the staté’
But, as a constitutional matter, churches are newdly institutions of civil

% Wwalz 397 U.S. at 672.

1 |d. at 673.
2 .
% |d. at672.

% |d. at 678 (emphasis added).
% |d. at 687 (Brennan, J., concurring).

% |d. at 689. For an excellent treatment of the apgtes of Burger and Brennan, see C.M.A.
Mc Cauliff, Constitutional Jurisprudence of History and Natutaw: Complementary or Rival
Modes of Discourse24 CaL. W. L. Rev. 287, 321-25 (1988).

% SeeEvelyn Brody,Of Sovereignty and Subsidy: Conceptualizing theri§h@ax Exemp-
tion, 23 J.Corr. L. 585, 629 (1998) (proposing that a “sovereigntigw of the charitable sector
underlies the tax exemption, a perspective thadviad us to see how government simultaneously
defers to and restricts charitable activity,” byeging government out of the business of charities
and also keeping charities from petitioning theegament for assistance).
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society. When it comes to churches churchesthe exemption preserves the
independence of thehurchfrom the state. In factValzproduced what would
later become the famous “entanglement” prong ofLi@ontest (also penned
by Justice Burger}® taxation of churches posed a far greater riskatesentan-
glement in the life of churches than did the exéompt’

Inasmuch as the justification for tax exemptiorstgen the notion that
churches contribute to the common good, if a chbetaves in ways incompat-
ible with the common good, the exemption can beked. Indeed, “[a] corol-
lary to the public benefit principle is the requirent, long recognized in the law
of trusts, that the purpose of a charitable trusy mot be illegal or violate estab-
lished public policy.*® Citing this traditional rule, the Internal RevenSer-
vice revoked the exemption of a religiously affdid college that had racially
discriminatory policies. IBob Jones University v. United Stat&sthe Court
upheld the IRS’s action because the school violt#tedstrong federal commit-
ment to racial equality in education. The CourtHar justified the action be-
cause a school, and not a church (i.e., a worstgpppbmmunity), was af-
fected??

Bob Jonesaised concerns among legal pluralists, politihabrists and
constitutional scholars that the state, in pursidiitts overarching norms, had
used law for heavy handed “moral education” andhinipgin to pursue an ag-
gressive agenda to evaluate the normative teaclihgburches® The IRS
had in fact attempted to prompt internal changkeischool, and had been par-
tially successful when the school, in responsehiofirst threat of revocation,
changed its policies from exclusion of non-whitesatimission of non-whites,
but with a prohibition against interracial datin§he decision can be justified as
an example of the very traditional formulation fotax exemption, one in effect
since at least 1602: that social benefit, not hasrexpected® Some minimal

% Lemon v. Kurtzman, 403 U.S. 602, 612 (1971) (pding that state action violates the Es-
tablishment Clause if it lacks a secular purposs, the primary effect of advancing or inhibiting
religion, or results in excessive entanglement betwchurch and state).

9 SeeWalz 397 U.S. at 674-75. This same concern motivdtestice Burger to refuse to
uphold the exemption on the grounds that churchesige specific services or good works to
members and the larger community. Burger was coecethat such a “test” for the exemption
could give rise to conflicts between church andestd suspect his concern was to avoid having
the state distinguish among different religiousup® as to which ones provide sufficient benefit
to merit the exemption (and avoid the entanglerherfeared).

100 Bob Jones Univ. v. United States, 461 U.S. 574,(B983).
101461 U.S. 574.
192 gSedd. at 604 n.29.

103 seeCover,supranote 42, at 60-6&ee alsoRichard W. GarnettAssimilation, Toleration,
and the State’s Interest in the Development ofgitels Doctring 51 UCLA.L. Rev. 1645 (2004)
(providing an insightful treatment of the governmemassimilative pressures on religion).

104 SeeARIENS & DESTRQ supranote 55, at 719 (stating that under the Statut€huiritable
Uses, 1602, judges decided a use was charitallpribvided a public benefit and was otherwise
consistent with public policy).
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congruence between fundamental overarching norrdstlas norms of plural
and particular groups is properly expected, espgamce, as the Court found,
the exemptions “encourage the development of miuadtitutions that serve a
useful public purpose or supplement or take theeplaf public institutions of
the same kind®® In essence, an implied trust is attached to etsryexemp-
tion—with obligations owing to the public. Theneaonstitutional limits to the
operation of this trust when it comes to the teaghiof worship communities,
but the social fiduciary concept expresses thecbespectation, attached to
these exemptions, of a modicum of accountability.

The requirement of social accountability is alsfberged in major doc-
trinal revisions restricting the creation of exerops in several contexts outside
the tax area, such as charitable immunity and zppiotections. The presump-
tion of public benefit that sustained these doesihas waned over the decades,
in large part due to the growing incongruence af ffresumption with human
experience and legal developments. Charitable inftjpmérom employee negli-
gence awards was originally intended to benefitritiba (including churches)
and the wider society by protecting “trust funds,..[and] encourag[ing] . . .
altruistic activity through private philanthropynd. . . reliev[ing] . . . the gov-
ernment from the need to provide beneficent sesVit®® But over time, charit-
able immunity became incompatible with developmeéntsort and insurance
law.**” Courts began to conclude that to require ligbilitsurance neither
threatened the survival of charities nor affectesl“high service in the commu-
nity” that they performt®® Similarly, zoning protections in some states jited
churches with a presumption of public benefit ie thnd use context, on the
basis that religious land uses “are, in themselglesrly in furtherance of the
public morals and general welfar®® But this presumption of inherently bene-
ficial land use has given way, in many places, trerexplicit judicial assess-
ments of the negative impacts caused by religiems luse on surrounding
properties:'°

C. Free Exercise Claus&Visconsin v. Yodét

We have seen that the church autonomy doctringlfeédxemptions it
inspires can provide churches’ separate ethicaltegstems substantial room to

105 Bob Jones Uniy461 U.S. at 588.
106 Tonelli v. Bd. of Educ. of Wyckoff, 888 A.2d 43836 (N.J. 2005).

107 see, e.g.Georgetown Coll. v. Hughes, 130 F.2d 810 (D.G. ©942) (discussing historical
development of charitable immunity in tort law).

108 14, at 827-28 (discussing the impact of tort liapitin charities).
109 Diocese of Rochester v. Brighton, 136 N.E.2d &86-37 (N.Y. 1956).

10 geelaurie ReynoldsZoning the Church: The Police Power Versus thetFsiendment
64 B.U.L. Rev. 767, 776-83 (1985).

11406 U.S. 205 (1972).
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operate. We have also seen that the state, thiegggiative exemptions and
judicial review of those exemptions, can make sariste judgments about the
social good the exemption promotes. Now we turjuddicially created exemp-

tions, carved out of general legislation where catilgle with the common

good.

Judicial creation of religious exemptions is hahadern phenomenon.
In 1813, inPeople v. Philips** a New York court allowed a priest to remain
silent, and not testify as to the identity of athivhere he learned of that identi-
ty through the thief's confessidff. The New York Constitution protected reli-
gious freedom “provided that the liberty of conscie, hereby granted, shall not
be so construed as to excuse acts of licentiousaefsstify practices inconsis-
tent with the peace or safety of this stdfé.”The court examined the social and
ethical role of the sacrament of penance and fahatlan exemption—here, a
priest-penitent evidentiary privilege—could be necited with the common
good.

The Philips court, far from focusing on the dangers associatitial al-
lowing priests to withhold testimony in violatiof @ legal duty, focused instead
on the social advantages of penance: the thiefessefl and was reconciled to
his God and his church and community, thereby nmakirless likely that he
would steal again; and, in this case, the stolesdgavere returned to the vic-
tims!'® With respect to the state’s system of criminatige, some of the same
goals—those that are cognizable by the state—afofreiliation” to the com-
munity and return of the goods were accomplishatipblg different means. An
exemption from the general requirement of testidyivas recognized, but rather
than lead to lawlessness, or threaten peace ayséfallowed an alternative
ethical-legal system to benefit and stabilize thenediate community and wider
society.

More than a century and a half afthnilips, the Supreme Court exhi-
bited a similar recognition of an alternative e#ihiegal system and the congru-
ence of exemptions with the common goodVifisconsin v. Yodér® The
Court’s opinion also points out the role of exerops in sustaining the boun-
dary between civil society and the state, by engblamilies and churches to
flourish in freedom and diversity’ In Yoder Amish parents claimed that send-

12 N.Y. Ct. Gen. Sess. 181Bproduced inMCCONNELL, GARVEY & BERG, supranote 8, at

103. I read this case as not an individual praacbut as institutional protection of the Catholi
Church. For the larger context of the case, selkeWa Walsh,The First Free Exercise Casé3
GEO. WASH. L. Rev. 1 (2004).

13 The priest was bound to silence by the seal ottmdessional.

Philips, in McCoNNELL, GARVEY & BERG, supranote 8, at 107.

15 1d. at 108.

116 406 U.S. 205 (1972). Becau¥®dermakes survival of the Old Order Amish a central
concern, | consider it a case of institutional potibn.

17 1d. at 213-14 (citing Meyer v. Nebraska, 262 U.S. 88823); Pierce v. Society of Sisters,
268 U.S. 510 (1925)).
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ing their children to school after the age of feert severely burdened their
ability to transmit their faith and way of life their children and to sustain their
community. But unlikéWalz the Yodercourt did not simply respect a legisla-
tive finding of social benefit; rather, it foundtaal benefit on the evidentiary
record™'® Exempting the children from those last two yedrsequired educa-
tion involved no “harm to the physical or mentahlte of the child or to the
public safety, peace, order, or welfat€” Beyond this minimal consistency
with the common good, the exemption was foundraamotethe common good,
albeit in an alternative (Amish) manner.

[T]he Amish community has been a highly successhdial
unit within our society, even if apart from the wentional
‘mainstream.’ Its members are productive and vaw-&biding
members of society; they reject public welfare iy af its
usual modern forms. The Congress itself recognikeit self-
sufficiency by authorizing exemptions . . . frone tbbligation
to pay social security taxes . . . . The Amishraléve to for-
mal secondary school education has enabled thefuntion
effectively in their day-to-day life . . . and tarsive and pros-
per in contemporary society as a separate, shatphtifiable
and highly self-sufficient community for more th2@0 years in
this country. In itself this is strong evidencattthey areapa-
ble of fulfilling the social and political respoiities of citi-
zenship without compelled attendance beyond thdhegyade.

n120

The Court applied a strict scrutiny standard ofeevto the Wisconsin
law. That standard provides that if religious mlants demonstrate that a law
burdens their religious belief or practice, the govnent must justify the burden
with a compelling interest that cannot be advarmed less restrictive alterna-
tive. The Amish, while seeking freedom from “thgdhaulic insistence on con-
formity to majoritarian standards?* were not asking for an exemption to allow
them to be lazy and uneducated. The Amish had ¢ method of work and
their own system of education, and allowing thistegn to flourish through ex-
emption allowed the state’s goals of educationgodalized—albeit in a differ-
ent way, for this particular community. In assegsihe government’s claim
that its legal requirements served a compellingregt, the Court made clear
that the government’s interest must be omet ‘otherwise servet?”? The Court

M8 |d.. at 218.
19 d, at 230.
120 1d. at 222, 225 (emphasis added).
21 d. at 217.

12214, at 215 (emphasis added).
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recognized that the state’s interest in educatmndcbe properly served in this
way, by this community, according to its norms—ygatside the system estab-
lished by the state.

Like the Walz decision,Yoder provides us with a view of exemptions
that enable religious groups to promote the comgood. Here we find an
exemption in harmony with the state’s interest aociety’s needs. The Amish
may not share all the values of the larger cultbue their values do not threaten
to undermine the larger culture. They promote dinfal learning-through-
doing; a life of ‘goodness,’ rather than a life infellect; wisdom, rather than
technical knowledge; community welfare, rather tbampetition . . . *** The
Amish way of life encompasses virtues that are lgighized by many of those
mediating institutions that help nurture the perso cultivate the citizen.
Thus, Yoder like Walz reflects an appreciation of the role of exempdidm
sustaining the distinction between civil society dhe state, and of the benefi-
cial and stabilizing tendencies of mediating ingidns like families, churches
and charities, thereby expressing the quintesselMiEisonian paradox that
stability and social health can be achieved thrdsghdom, not law. And like
Walz Yoder also implicitly celebrates the legal pluralism tlegemption
enabled.

To be sure, doctrinal developments have made exensphbarder to es-
tablish and sustain. The church autonomy areaskesn calls for greater ac-
countability and the rise of the “neutral princgl@pproach has made it easier
to impose overarching norms upon churcésCourts are also less likely than
before to entertain presumptions of public berfeditn church activities?® But
few were prepared for the sweeping imposition system of near-total accoun-
tability that occurred in 1990. The Court, Bmployment Division v. Smijtff
did not overruleYoder but virtually eliminated the possibility of judgmeade
exemptions from otherwise general la\f/s. The SmithCourt rejected a claim
for an exemption from drug laws for Native Americaacramental use of
peyote by holding that the compelling interest iestot applicable to most neu-
tral, general law&® To justify the rejection of the strict scrutintasdard of
review, Justice Scalia wrote, “[a]ny society adongtsuch a system [of exempt-
ing religious objectors when the law fails to seaveompelling interest] would
be courting anarchy, but that danger increasesréttdproportion to the socie-
ty's diversity of religious beliefs, and its detenation to coerce or suppress
none of them® A regime of judicial exemptions is a “system ihivh each

123 d, at 211.

124 Seesupranotes 72-73 and accompanying text.
SeeReynoldssupranote 110.

126 494 U.S. 872 (1990).

127 1d. at 881.

128 |d. at 879-80.

129 1d, at 888.

125
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conscience is a law unto itself® For theSmithCourt, legislatures, not courts,
are the appropriate bodies for determining the aisof exemptions®*

In response t&mith Congress saw fit to return the task of exemption
creation to the judiciary, in certain contexts,gassing the Religious Freedom
Restoration Act (RFRAY* and the Religious Land Use and Institutionalized
Persons Act (RLUIPAY*® These federal statutes (and some state court®rpar
restore theroderapproach in some categories of cases. But ifjialsure de-
cides not to include exemptions for churches, amdtatutory recourse exists
under RFRA or RLUIPA, churches are virtually withaonstitutional protec-
tion when neutral, general laws burden their religipractices. Afteé8mith the
temptation for states to impose their overarchiogns on the institutions of
civil society—especially churches—is a strong argeed.

[1l. DEVELOPING AUNIFIED “COMMON GOOD" APPROACH
UNDERBOTH RELIGION CLAUSES

Judicial interpretation and application of the Bieln Clauses and reli-
gion-protective statutes fulfills an important sdiole in regulating the rela-
tionship between the legal pluralism of churchesiifl society and the over-
arching norms of the state as those norms are €sgulén generally applicable
laws and doctrines. But courts and legislaturesilshnot assume that an anta-
gonistic relationship exists between the normshafrches and the norms of the
state. As is evident ilVatson Walz and Yodet churches, in their plural and
particularistic ways, might very well advance soohehose overarching norms
when their own internal ethical-legal systems dlewaed to guide their beha-
vior. Recognizing this possibility requires thatstto recognize its own limita-
tions, vis-a-vis both churches and civil societyd &0 acknowledge that exemp-
tions, properly evaluated and tailored, enable omsible freedom, rather than
lawlessness or abuse.

The concept of the common good mediates this cdsgrabetween
competing norms. Because of the focus on the “&dimpg interest test” in free
exercise discourse, we tend to equate the statdsest with the general wel-
fare. Yet, “the common good” is a broader categbat gives due considera-
tion to the role of the institutions of civil sotyeand focuses on social condi-
tions as they affect human development. Thus, é¢ttamon good” cannot be
identified with the good of the state, or of anyeoimstitution, or even the

130 4. at 890.
131 |d

132 see42 U.S.C. §8 2000bb to 2000bb-4 (2000). RFRA asptinly to federal law after it was
held unconstitutional as applied to the stasegCity of Boerne v. Flores, 521 U.S. 507 (1997).
Twelve states have passed “mini-RFRAs.” For a detefisting,seeMCcCONNELL, GARVEY &
BERG, supranote 8, at 161.

133 see42 U.S.C. §8§ 2000cc to 2000cc-5 (2000).
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“greatest good of the greatest numbét for these concepts ignore “how this
overall sum [of welfare] is distributed among thembers of the society®
The common good refers to “the securing of a wiesisemble of material and
other conditions that tend to favour the realizgtiby each individual in the
community, of his or her personal developméfit.” The common good has
been described as consisting “chiefly in the pitimecof the rights, and in the
performance of the duties of the human persdh.But the common good also
calls for a just, peaceful and stable society casegdrof strong mediating insti-
tutions. All institutions work together to providee political, economic and
social conditions that enable the full flourishiofjthe human persdi® The
focus of the common good on all institutions ofilcéociety (and not only the
state) prevents us from becoming too enamored eittier individual rights,
disconnected from context, or a collectivized gtiwat ignores the moral agen-
cy of the human persdff’

The common good is not a fixed concept. Whilaurtshanging objec-
tive always focuses on the flourishing of the hurpanson in society, the defi-
nition of the common good is “concretize[d] in bistal, time-bound goals”
and is “constantly revis[ed] and reconceiv[ed] ac@dance with the particular
needs of the time** And it is reached only through deliberatih.Thus, the
specific goals of legislation, or a particular netet of society can give expres-
sion to an aspect of the common good, insofar asldresses the creation or
reform of specific political, economic and socianditions. The lawmaking
activity of the state, framed in terms of the “statinterest” or “society’s gener-
al welfare,” is capable of promoting the common djo&xemptions give a par-
ticular kind of expression to the role of mediatingtitutions, and invite consid-
eration of the ways in which the conduct of themageinstitution will affect
social conditions.

Issues involving exemptions arise under two differelauses of the
First Amendment. Those granted by a legislatughirbe challenged as viola-
tions of the Establishment Clause, as was doWddtz And where the legisla-

134 JoHN FINNIS, NATURAL LAW AND NATURAL RIGHTS 154 (1980).

DAvVID HOLLENBACH, THE COMMON GOOD AND CHRISTIAN ETHICS 7 (2002).
FiNNIS, supranote 134, at 154.
Declaration supranote 23, at 683-84.

The common good “embraces the sum of those condif social life by which individu-
als, families and groups can achieve their owrillimént in a relatively thorough and ready way.”
Pastoral Constitution on the Church in the Moderor¥, in THE DOCUMENTS OFVATICAN I
199, 284 (Walter M. Abbott, S.J. ed., 1966).

139 gee generallyRobert K. VischerSubsidiarity as Subversion: Local Power, Legal Narm
and the Liberal State? J. CATH. Soc. THOUGHT 277 (2005) [hereinafter VischeBubversioh

140 | ouis Dupre,The Common Good and the Open SogietyfCATHOLICISM AND LIBERALISM:
CONTRIBUTIONS TOAMERICAN PuBLIC PHILOSOPHY 172, 191 (R. Bruce Douglass & David Hollen-
bach eds., 1994).

141 See supraote 28 and accompanying text.

135

136

137

138
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ture has not granted an exemption, a religiousmagat might ask a court to
create an exemption as a mandate of the Free Bge@tause, as was done in
Yoder While this second alternative was severely neew after the 1990
Smithdecision, Congress respondedSmmithwith RFRA and RLUIPA, which
provided causes of action to challenge federal |dawgs governing state pris-
ons, and laws that affect religious land uses. s&tstatutory provisions will be
discussed in connection with the free exercisesjutidence.

In this section, | describe two separate exempoisprudences (one
under each clause) and locate in each the connelotitween exemptions and
the common good. Since that connection alreadgt®xin each body of
precedent, | propose to unify the separate analsdisat one approach applies
across the board. Further, | suggest that thisiipghould apply differently to
the three main categories of exemptions: thoseathable churches to constitute
themselves, those that provide relief from finaholaligations, and those that
facilitate church participation in a great variefiyhuman services. These cate-
gories make possible a more nuanced understantisari®ty’s proper expecta-
tions of churches. Under these categories soc@umtability is lowest when
exemptions enable churches to constitute themsedwes is highest when
churches receive financial benefits and serve tbosgde of their membership
bodies. In the section to follow, | will furtheefine the analysis by taking into
account situations in which normative standardsaieroontested.

This proposal is not intended to expand the roteciurts and legisla-
tures in evaluating the conduct of churches. Aseefrom a brief overview of
Watson Walz and Yoder courts and legislatures already evaluate—sometime
explicitly, more often implicitly and indirectly—th relationship between ex-
emptions and the common good. The proposal siwifdys guidance and con-
straints for an evaluative process that alreaduiscc

A. Exemptions: Two, Now Three, Distinct Bodiesanf/ L

Yodets extraordinary judicial sensitivity to the commgaod argument
showed that the Free Exercise Clause, and the “elling interest test” that
enabled exemptions under that clause, were camdltapturing the church-
society connection. Th¥oderCourt found that an exemption that removed a
burden on religious practice was compatible with gtate’'s goals. But post-
Yoderapplications of this test obscured the connediietween exemptions and
the common good because the Court over-emphadieetest as a “weighing”
of opposing interests. When the “weight” of thedan to religious practice
was measured against the “weight” of the statder@st, an exemption (to alle-
viate the burden on religious practice) would bengged only if the state’s inter-
est was not sufficiently “heavy.” Given the sigodnce attached to most laws,
simply by virtue of a legislature’s decision to aglkk a given issue, it was very



File: CARMELLA - MCP FINAL.doc Created on: 11/20/20 3:27:00 PM Last Printed: 2/11/2008 4:45:00 PM

2007] RESPONSIBLE FREEDOM 427
difficult for a religious claim to “outweigh” thetate’s interest? Such a focus
on balancing the interests obscured the more apptepquestion: whether a
religious exemption might be compatible with, cdeéed might even promote, a
state interest of a most compelling nattife.

The compelling interest test came to be unders@®dsetting forth
rights in opposition to the state’s interest, whistluded a “weighing” of anta-
gonistic claims, so that exemptions from law undably undermined the
state’s goals? With increased litigation from individuals witui generisreli-
gious beliefs{" courts began to assume that religious claims imege neces-
sarily conflicted with those of the larger socieand that religious conduct
tended to be antisocial and destabiliziffg.By the 1980s, we find the Court
emphasizing the irrational and incomprehensibleetspof religion for individ-
uals and for churché§’ At the same time, the protection of the commoodgo
of society came to be identified exclusively witie tstate’s role. By the time of
the Smithdecision, the Court associated the exemption nmesimaof the com-
pelling interest test with lawlessness, not stabdir promotion of the common
good. Rather than repair the test by retrievirgy thderlying connection be-
tween exemptions and the common good,3hethCourt simply jettisoned it.
The dissent, however, perceived that connectioth famnd it significant.

The dissenters iBmithretrievedYodefts common good argument, and
found that the peyote exemption and the state’sdang goals were compati-
ble!*® Beyond the argument that the exemption wouldthetart the federal
war on drugs because there was no trafficking yofee they justified the ex-
emption on the grounds that it actually promoteddantant state goals. Looking
carefully at the reasons why more than half ofdtates had granted peyote ex-
emptions for Native Americans, they found that saeramental use of peyote

142 gee the cases discussedEmployment Division v. Smjth94 U.S. at 879-86. Justice Scalia

concluded from these cases that “[w]e have neverthat an individual’s religious beliefs excuse
him from compliance with an otherwise valid law ppituiting conduct that the State is free to
regulate.” Id. at 878-79.

143 Justice Scalia likened the balancing test to caimgahe length of a line to the weight of a
rock. Bendix Autolite Corp. v. Midwesco Enters364U.S. 888, 897 (Scalia, J., concurring).

144 yodercharacterized the compelling interest test as ighireg, but did not allow the meta-
phor to obscure the connection between the exemptid the state’s interest in education.

145 gee, e.gBowen v. Roy, 476 U.S. 693, 695-97 (1986).

146 See cases cited Bmith 494 U.S. at 888-89 (what Justice O’Connor reflerss the “parade
of horribles” in her concurring opinionld. at 902.

147 Seee.g, Thomas v. Review Bd., 450 U.S. 707, 714 (198ihd{hg that “religious beliefs
need not be acceptable, logical, consistent, orpcenhensible to others in order to merit First
Amendment protection”)see alsoSerb. E. Orthodox Diocese v. Milivojevich, 426 U&06
(1976).

148 Smith 494 U.S. at 908-16 (Blackmun, J., dissentingjr(giWisconsin v. Yoder, 406 U.S.
205 (1972)).
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promoted community stability and family life, andduced drug and alcohol
abusée?

After Smith and no doubt in reaction to it, we see some glgspof the
common good argument. Some state courts empldyed dtate constitutions
to retain the compelling interest test, and somihage admitted the connection
between the exemption and the state’s gbalsn fact, some courts noted that
the state’s goals were promoted more effectiveltHgy church’s conduct than
by compliance with the state’s laws. Similarly, some interpretations of RFRA
and RLUIPA make the common good connectinThese courts have steered
away from the notion of “weighing” oppositional émests and have seen a har-
mony of compatible interests when the state’s gogromoted in the religious
actor’'s own way.

In fact, RFRA, which directly referenc&®deras an interpretive guide,
and RLUIPA seem to offer the best vehicle for gating any sense of a connec-
tion between exemptions and the common good. Ghigtice Roberts’s recent
opinion interpreting RFRAGonzales v. O Centro Espirita Beneficente Uniao

149 Smith,494 U.S. at 907, 914-15 (Blackmun, J., dissenting)

The carefully circumscribed ritual context in whidspondents used peyote is
far removed from the irresponsible and unrestrictsueational use of unlaw-
ful drugs. The Native American Churchifgernal restrictions on, and super-
vision of, its members’ use of peyote substantialiyiate the State’s health
and safety concerndoreover, just as irvoder the values and interests of
those seeking a religious exemption in this cagecangruent, to a great de-
gree, with those the State seeks to promote thrasgtirug laws.Not only
does the church’s doctrine forbid nonreligious aspeyote; it also generally
advocates self-reliance, familial responsibilitpdaabstinence from alcohol.
Far from promoting the lawless and irresponsible 0$ drugs, Native Ameri-
can Church members’ spiritual code exemplifies @slthat Oregon’s drug
laws are presumably intended to foster.

Id. (emphasis added).

150 sSeeAngela C. CarmellaState Constitutional Protection of Religious FreedaAn Emerg-
ing Post-Smith Jurisprudenc&993 BYUL. Rev. 275, 279-81 (1993); Attorney Gen. v. Desilets,
636 N.E.2d 233 (Mass. 1994).

151 See,e.qg, State v. Hershberger, 462 N.W.2d 393 (Minn. 19@(lyer reflecting tape on
slow-moving Amish vehicles promoted safety goalsremnore effectively than the state’s orange-
triangle requirement).

152 seee.g, Cheema v. Thompson, 67 F.3d 883, 886 (9th CB5)19Sikh children’s offer to
sew ceremonial knife into sheath satisfied schonbsknife policy); Elsinore Christian Ctr. v.
City of Lake Elsinore, 291 F. Supp. 2d 1083 (D..4103) (church building plans would curb
urban blight, so town did not have to deny condgiouse permit); Cottonwood Christian Citr. v.
Cypress Redevelopment Agency, 218 F. Supp. 2d 12833 (D. Cal. 2002) (church building
plans would curb urban blight, so town did not hawdake the property by eminent domain);
Campos v. Coughlin 854 F. Supp. 194, 209 (S.D.N994) (prisoner’s offer to wear religious
beads under clothing satisfied the prison’s cond¢kat beads could be used in gang identifica-
tion); W. Presbyterian Church v. Bd. of Zoning Astiment, 849 F. Supp. 77, 78-79 (D.D.C.
1994) (church soup kitchen could operate so long d&l not create negative impacts on sur-
rounding neighborhood).



File: CARMELLA - MCP FINAL.doc Created on: 11/20/20 3:27:00 PM Last Printed: 2/11/2008 4:45:00 PM

2007] RESPONSIBLE FREEDOM 429

Do Vegetal(UDV),'* spoke in terms of explicit compatibility betwedre treli-
gious exemption and the promotion of the greateifabgood. InUDV, a small
sect claimed that its use of an illegal drug focramental purposes was pro-
tected under RFRA. The federal government claithat uniform enforcement
of the drug laws was necessary, and that the duatesence of any legislative
exemption was sufficient proof. Rather than déscthe process as a “weigh-
ing” of antagonistic interests, Chief Justice Rtbeemarked that the Free Ex-
ercise Clause interpretation RFRA was intendedefigate “scrutinized the
asserted harm [to state interests] of granting iBpeexemptions to particular
religious claimants®* Specifically describing th&¥oderdecision, he empha-
sized several times how the Court carefully exachimet only the government’s
interests, but also “the impediment to those ofojes that would flow from
recognizingthe claimed Amish exempti8rt®>® In that case, he said, Wisconsin
had to demonstrate “‘with more particularity how &dmittedly strong interest .
.. would be adversely affected by granting an epten to the Amish: **° In
UDV the Court emphasized that because “context ngft&f the state must
demonstrate a causal connection between the examatid social harit®
The case rejected the automatic assumption thgionets exemptions stand in
opposition to the common good, instead placingotiigs on the state to specify
harms that would warrant the denial of the exemnmpti@ecause the underlying
values ofYoder continue to be vibrant, thelDV decision helps to lay the
groundwork for a retrieval of odets sensitivity to the common good argument,
and contains the seeds for rectifying the inadegaaaf theSmithapproach.
While free exercise and statutory claims ask courtgrant an exemp-
tion, the Establishment Clause is invoked whenligioes exemption has al-
ready been legislatively granted and is being ehgkd as an unwarranted
“benefit” to religion. For the most part, howevkgislative exemptions are not
considered “benefits” under the usual establishntesits® because they are

153 546 U.S. 418 (2006). | have argued elsewhereRE&A was unconstitutional because the

articulation of a standard of review under the FEgercise Clause is a judicial tasiSeeEugene
Gressman and Angela C. Carmellae RFRA Revision of the Free Exercise ClaG3eQH10 ST.
L.J. 65 (1996). The article argued for a judicitirn to the compelling interest test in freerexe
cise interpretation. In the present article, | @b advocate a simple return to that test. | dey-ho
ever, appreciate that the statutory interpretatiohshe compelling interest test in RFRA and
RLUIPA, as was the case Yoder are capable of showing compatibility between gxéons and
law.

154 UDV, 546 U.S. at 431.

%% |d. (quoting Wisconsin v. Yoder, 406 U.S. 205, 2217A).
156 Id

157 1d. (quoting Grutter v. Bollinger, 539 U.S. 306, 32D(3)).

158 The Court pointed out that the text of the fedeiraig law at issue “contemplates that ex-
empting certain people from its requirements wolodd ‘consistent with the public health and
safety.” Id. at 432-33.

159 | refer here to thel'emori and “endorsement” tests. The=montest requires a secular
legislative purpose, a primary effect that does amtance or inhibit religion, and no excessive
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understood to promote not religion, but religiomsetlon®® Indeed, because
the SmithCourt deemed legislatures superior to courts faftiog religious ex-
emptions, legislative exemptions are now practyctile “only available vehicle
for honoring Free Exercise values” under the Fimstendment® This does
not mean, of course, that all exemptions are aabégtsome might “devolve
into ‘an unlawful fostering of religion.*? Therefore, the Court has developed,
over time, several factors for distinguishing betwepermissible exemptions
that promote free exercise and impermissible ohas provide “unjustifiable
awards of assistancé®®

Given the primacy of free exercise values, theis ot surprising that
religious exemptions in legislation must be showrlift state-created burdens
on religious exercise. This is illustrated vividiyCorp. of Presiding Bishop v.
Amos™ a case rooted in autonomy doctrine. The fedenal@yment discrimi-
nation statute in question allowed churches toritignate in favor of their own
members, regardless of the religious or seculasreadf the employment. A
janitor was fired by his church employer becausavage no longer a member in
good standing. He challenged that provision of ldvwe as a violation of the
Establishment Clause on the grounds that his jabseaular, and that churches
should be subject to anti-discrimination laws wispect to secular jobs. Jus-
tice White justified this exemption wholly on rdabgis freedom grounds, and in
doing so, extricated it from the snaresLeimons purpose and effect prongs.
He wrote that the exemption fulfills a proper secypurpose because it “alle-
viate[s] significant governmental interference wiitle ability of religious organ-
izations to define and carry out their religiousssions.** He further found
that the exemption did not unconstitutionally adseameligion “simply because
it allows churches to advance religion, which is their yauypose. For a law to
have forbidden ‘effects’ undéremon it must be fair to say that tlgovernment
itself has advanced religion through its own activitied mfluence.*®® Though
Justice O’Connor criticized this distinctio¥, it is fully consistent with the no-

church-state entanglement. Lemon v. Kurtzman, Y& 602 (1971). The “endorsement test”
prohibits the state from endorsing or disapprovifgeligion in a way that makes religion rele-
vant to one’s standing in the political communityynch v. Donnelly, 465 U.S. 668, 687 (1984)
(O’Connor, J., concurring).

180 DANIEL O.CONKLE, CONSTITUTIONAL LAW: THE RELIGION CLAUSES 108 (2003).
161 |d. at 133-134.

182 Corp. of Presiding Bishop v. Amos, 483 U.S. 3234-35 (1987) (quoting Hobbie v. Un-
employment Appeals Comm’n of Fla., 480 U.S. 136 (¥87)).

183 |d. at 348 (O’Connor, J., concurring).

184 1d. at 327 (majority opinion).
185 1d. at 335.
186 |d. at 337 (O'Connor, J., concurring).

167 |d. at 347. Justice O’Connor thought it would be hélpo admit that an exemption ad-

vances religion, but then to decide which onescarsstitutional accommodations and which ones
are “unjustifiable awards of assistancéd’ at 348.
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tion that exemptions give churches freedom to agwéheir plural and particu-
lar identities in civil society. Justice Brennam'sncurrence made even more
explicit the fundamental autonomy concerns expegs¢he exemption, noting
that a church “defines itself” when it “[d]eterméd] that certain activities are in
furtherance of [its] religious mission, and thatyoimose committed to that mis-
sion should conduct them . . *%®

In addition to an exemption’s connection to thenpotion of free exer-
cise, several other factors are significant in weteing the permissibility of
exemptions under the Establishment Clause: theelbgréin exemption might
impose on non-beneficiaries; the possibility oftagan discrimination arising
from the exemption; and the possibility that annegion will override other
important interests. In the recent decisionCaftter v. Wilkinsor®® Justice
Ginsburg applied this multi-factored approach teregtions under the Estab-
lishment Clause, and, like Chief Justice RobertslV, suggested an explicit
connection between exemptions and the common gdocCutter, prison ad-
ministrators challenged the portion of RLUIPA applile to prisoners as a fa-
cial violation of the Establishment Clause. Whatdifferent here is that the
challenge is not to a specific exemption, like xa @aemption, but instead to a
statute providing a process by which a religio@sncant might gain an exemp-
tion. The Court thus takes the opportunity to #eefree exercise values em-
bedded in RLUIPA, and further, to see the connastizetween exemptions and
their social impact.

In upholding the statute, Justice Ginsburg drawsnfprior establish-
ment precedent concerning exemptions and othes tgp@ccommodations to
distill a comprehensive inquiry regarding socialpant:’® Concluding that
“[w]e have no cause to believe that RLUIPA would he applied in an appro-
priately balanced way'™ she sets out the need to assess broader impacts.
Courts specifically “must take adequate accourthefburdens a requested ac-
commodation may impose on nonbeneficiaries .2 Further, the exemption
must not violate basic denominational neutrdiify.And finally, “[a]n accom-

168 |d. at 342 (Brennan, J., concurring).

189 544 U.S. 709 (2005).

170 |d.; see alspBoard of Educ. of Kiryas Joel Village Sch. DistGrumet 512 U.S. 687, 692
(1994); Estate of Thornton v. Caldor, Inc., 472 U783, 709-10 (1985); Tex. Monthly, Inc. v.
Bullock, 489 U.S. 1, 13 (1989).

1 Cutter, 544 U.S. at 722.

172 1d. at 720.See alsdrex. Monthly 489 U.S. at 24 (tax burdens flowed to non-beregiies);
Thornton 472 U.S. at 710 (Sabbath observers were protéoted all other interests . . .").

178 Cutter, 544 U.S. at 723-24. The requirement that RLUIPA“aéministered neutrally
among different faiths” does not mean that allgielns must receive the exemption, but that all
religions that suffer the same burdens must reabieeexemption.ld. at 720. As Professor Con-
kle explains, “[T]he government can grant one exéonpbut not another that is arguably similar
as long as there is a distinction thatéasonablein terms of the relative strength of the govern-
ment’s secular interests and the relative harndsé interests that a religious exemption would
cause.” ONKLE, supranote 160, at 140.
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modation must be measured so that it does notideeother significant inter-
ests.*’* While the government’s interest in this portiohRLUIPA is often
cast in terms of prison administration, the Couakas clear that it is more ac-
curately understood as the larger “social” inteiastdiscipline, order, safety
and security” within the prison societ§. Thus, the impacts on increasingly
broad social categories are relevant: the benefisiathe non-beneficiaries,
other religious groups, and the wider society vaitty significant interest in the
outcome.

Most Establishment Clause exemption cases invaligion-only ex-
emptions. For broad exemptions that benefit clegas part of a larger group
of non-state institutions, the establishment cameeare considerably lessened.
In fact, when an establishment is found in the exinof a religion-only exemp-
tion, an appropriate remedy is to broaden the etiempo include non-religious
counterpart$’® Broadly applicable exemptions, like the tax exéampin Walz,
are consistent with the many different understagsliaf establishment clause
neutrality’’’ They are also fully consistent with promoting ithdependence
and pluralism of civil society.

Thus, the current Establishment Clause jurispruel@amcourages legis-
latures to craft broad exemptions that include ches as beneficiaries. And
when legislatures craft religion-only exemptionspde exemptions must pro-
mote free exercise. Further, it appears that eskgious exemptions that could
be said to lift burdens might still be violationktbhe Establishment Clause, if
they place disproportionate burdens on those whaoddenefit, allow sectarian
discrimination, or thwart other overriding socieiaterests’® Here the exemp-
tions become unjustifiable awards of assistanceemissible benefits to the
church rather than a “vehicle for honoring freereige values*? It remains to
be seen whetheCutters contextual analysis will have the effect of redting
lower courts’ interpretations of exemptions gergrar whether it will be more
limited in scope.

B. Unifying the Distinct Bodies of Law

UDV and Cutter contain the seeds for regenerating and uniting the
common good argument in both the free exerciseemtablishment contexts.

174 Cutter 544 U.S. at 722.
175 |d.

176 see, e.gWelsh v. United States, 398 U.S. 333, 344, 3561880) (Harlan, J., concurring);
Tex. Monthly489 U.S. 1.

7 Neutrality has many different meanings. It cafer¢o: “evenhanded” aid given without
reference to religion, benevolent neutrality (asinsponsorship and no interference), strict neu-
trality as between religion and nonreligion, or theutral effect of an accommodation that does
not make a religious choice more attractive.

178 Cutter, 544 U.S. at 722.

179 CoNKLE, supranote 160, at 133-34.
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But why is that important? Why should we care whetkixemptions are given
similar treatment under both clauses and underelgion-protective statutes?
A unified inquiry is appropriate for institutione¢asons and for substantive rea-
sons.

A unified approach to exemptions calls on courtd kagislatures to be
involved in exemptions under both clauses. Bhneaith Court found courts in-
competent to assess the compatibility of exemptéosthe common good, as it
involves what many consider to be “political” badarg. But this institutional
preference creates a distortion in the assessrhantdgislatures make. Right
now, there is virtually no way to seek a judicigémption from a neutral law of
general applicability unless RFRA or RLUIPA (or tate counterpart) applies.
On the other hand, a legislative exemption is afaxsybject to challenge under
the Establishment Clause. The net effect is amiamte: courts have the power
to strike exemptions, but not to mandate them.s Bigcourages legislative de-
liberation concerning exemptions and encouragdsl#gres to assert govern-
mental norms against churches, thereby ignoringvérg task of political ba-
lancing theSmithCourt charged them with. Contrary to the imprasdeft by
the New York Timeseries noted at the start of this article, legisks do say
“no” to churches that seek exemptidfs.In a system that recognizes the possi-
ble compatibility of exemptions and the common gammlirts need to be able to
invalidate exemptions that cause social disruptiod to mandate exemptions
that produce religious freedom, social stabilityl grublic benefit® Legisla-
tures can obviously get it wrong either way. Thagydicial check is necessary
either way.

Moving from the institutional reasons for a unifiedmmon good ar-
gument under both clauses, we turn to the subgearnditionale. Why is it ne-
cessary, as a matter of religious freedom and nabkshment, to look to the
impact of a church exemption on the common good?aldy one could argue
that this takes the focus off the purposes of teéigion Clauses—primarily
promoting voluntary religious choice—and threatéosgive the statecarte
blancheto limit freedom whenever it claims that religioesercise is inconsis-
tent with its goals or society’s needs. This wadildte the protection for inhe-
rent freedoms. Americans tend to consider rightset most robust when unpo-
pular groups with antisocial conduct are protedtech state intervention, with-

180 geee.g, Catholic Charities of Diocese of Albany v. Se®59 N.E.2d 459 (N.Y. 2006),
cert. denied 2007 WL 1494780 (U.S.N.Y. Oct. 1, 2007); Cathdlibarities of Sacramento v.
Sacramento, 85 P.3d 67 (Cal. 200djt. deniedd543 U.S. 816 (2004); O’Ryan Johns@atholic
Charities Hands Over Adoptions to AgenBpsToNHERALD, Apr. 29, 2006, at News 5; Cicero
Estrella, Catholic Charities Scaling Back its Role in Adopti8ervices S.F.CHRON., Aug. 3,
2006, at B1.

181 See, e.g.Employment Div. v. Smith, 494 U.S. 872, 893 (1p@D’Connor, J., concurring).
But cf.Eugene VolokhA Common-Law Model for Religious Exemptio#® UCLAL. Rev. 1465
(1999).
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out regard to social impat¥> We boldly proclaim that “it's none of the state’s
business.”

But when it comes to exemptionsjstthe state’s business because ex-
emptions remove religious conduct from the reackawf properly within the
state’s jurisdiction. When government legislatetjudicates, or regulates with-
in its scope of competence, it must evaluate tliasoonsequences of any ex-
emption under consideration. Now, that does naarmbat religious exemp-
tions only protect “safe” conduct. Many exemptigmetect what could be con-
sidered antisocial, disturbing, destabilizing, evemmful conduct. But, if we
look closely at these exemptions, we see they sually justified because either
so few people are in a position to take advantédbem, or the impacts are so
well contained that there is little or no half. In these cases, a narrow reli-
gious freedom and limited legal pluralism can 4i#l consistent with the com-
mon good, and even radically divergent values cantribute to the deliberative
process that defines the common good.

The case for church exemptions that have more sharinor or well
contained impact requires a more developed commod grgument. Assum-
ing the legislation is valid, an exemption for asd of activity otherwise cov-
ered by legislation (protecting either a group rdtitutions in civil society or
churches alone) can be justified only if it doe$ thavart the common good.
Some commentators focus on the structural aspédtseocommon good, ar-
guing that freedom for the institutions of civilcsety is an intrinsic good’
But in the exemption context, it is simply not egbuo consider the increase in
diversity and pluralism that exemptions enable,tfos argument excuses too
much. Under such an argument, any exemption woelgresumed to be a so-
cial benefit, and we know that is simply not tru@bviously, an exemption from
criminal law to allow religiously motivated murdamould never be tolerated.
Thus, a simple appeal to the contribution of exéomgtto pluralism and boun-
dary maintenance between civil society and the ssainsufficient.

There is no way to avoid substantive judgments albizal social im-
pacts, positive and negative, of churches. A ri@m more accurate view of
the common good goes beyond structural “boundatpterzance” and includes
this substantive evaluation. In the context ofnregions, courts and legislatures

182 gee, e.gCantwell v. Connecticut, 310 U.S. 296 (1940).

183 gee, e.g.Alicia Novak, CommentThe Religious and Philosophical Exemptions to State
Compelled Vaccination: Constitutional and Other Gérages 7 U.Pa. J.ConsT. L. 1101 (2005).
Congress responded @ldman v. WeinbergeA75 U.S. 503, 509-10 (1986) (which held that the
Free Exercise Clause was not violated by a milifamhibition on yarmulkes) by exempting
religious headgear like yarmulkes from the militarphibition, in part because so few men would
make use of the exemption that it would not sefipaompromise the necessasprit de corps.
Similarly, the peyote exemption from drug laws féative Americans passed by Congress in
1994 was justified in large part because thereoidrafficking of peyote. 42 U.S.C. § 1996(a)
(1994).

184 see, e.gKathleen BradyReligious Organizations and Free Exercise: The 8sifg Les-
sons ofSmith, 2004 BYUL. Rev. 1633.
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have always made such evaluations, and will coatiioudo so. In the church
autonomy cases, drawing the line between apprepaatonomy and appropri-
ate regulation tacitly involves such an assessméihie burden-compelling in-
terest test invites such an assessment, even thibwgis rarely framed in those
terms. Even th&mithdecision created a sweeping presumption thatioekg
exemptions thwart the common good (unless legistatdetermine otherwise).
Finally, the Establishment Clause goal of preventinwarranted religious pri-
vilege invites such an assessment as well, becusaemption that benefits a
church at the extreme expense of society is prigciee measure of “favorit-
ism.” Why not make sure the assessment is donecékplwith safeguards in
place?

| propose the following standard, and then dematestnow it might be
applied in three categories of exemption below.is E@pproach would inform
both the Free Exercise and Establishment Claudgsasa as well as the RFRA
and RLUIPA interpretations, and apply whether archwas requesting a court
to order an exemption from a general law or whethparty was challenging an
exemption as an establishment. It should alsarnimthe inquiry of a legislature
faced with exemption requests. First, we make gugeexemption removes a
burden to religious exercise. Second, we deterrthieeethical-legal systems
that function in place of the state’s law. Thiwgk ask the nature of the exemp-
tion’s impact on a) the state’s law, b) any speaiéilevant societal interests, and
c) the common good. These are different things,weineed to assess them
individually and in relationship to each other. eldommon good is “the totality
of goods that create the conditions in which pessthourish,*® so a given
piece of legislation might advance one aspect efdbmmon good, while an
exemption advances another; a law might promotenteeests of one slice of
society (the rich, let's say), while an exemptioigim advance the interests of
another (the poor—or vice versa). And finally, e@nsider the conduct of the
state and other institutions of civil society—farsiance, whether other non-
state actors can be depended upon to promote tile gbthe law—to make
sure we have a complete picture of the exemptiompsct.'®

C. Applying a Unified Standard to Distinct Cate@sriof Exemptions

Exemptions, whether judicial or legislative, can dieided into three
general categories. First are those exemptiortsetiable churches to define

185 carmellaA Catholic Viewsupranote 27, at 266.

There might be a concern that using the same “camgood” inquiry for judicial exemp-
tions and legislative exemptions would collapsedistinction between constitutionally mandated
exemptions (under ¥oderreading of the Free Exercise Clause) and pernhisskemptions
(under the Establishment Clause). The distinctidhnot collapse, however, because there re-
main basic differences in institutional roles. ist@tures are free to grant exemptions broadly,
beyond church beneficiaries, asWhmalz and also are free to grant religious exemptianag as
there is a nexus to religious freedom. Courtsthenother hand, can insist that church claimants
demonstrate a clear warrant for an exemption.

186
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and constitute themselves. Like the ministeriaegtion, and the employment
discrimination exemption as interpreted by #mosCourt, these exemptions
echo the church autonomy cases going all the wak baWatson v. Jones
Next are those exemptions that give churches freeflom financial obliga-
tions. Like the tax exemptions @falz these exemptions echo the early under-
standing that churches, like all charities, aréaduciaries and are expected
to provide public benefit. Finally, certain exeiops give churches freedom
from state regulation, particularly in the delivexfya numerous health, welfare,
educational and social services. Like the exempitioYoder'®’ these exemp-
tions allow churches to carry out important rolessociety according to their
own understanding and governed by their own intestzandards. In contrast to
the alternative educational system consideredader however, such services
are usually provided broadly to beneficiaries ailgsihe church, which heigh-
tens demands for social accountability. Of cowlé¢hree of these categories
often overlap, but they provide rough lines to rgide us.

1. Exemptions for Self-Definition and Self-Constiitun

Exemptions that allow groups to define and constithemselves pro-
tect a fundamental principle of freedom for manydragng institutions within
civil society. This is the “particular and plurdf of the civil society, in which
numerous diverse groups are free to define theimipeeships and missions.
For churches specifically, these exemptions furthédmited autonomy on ec-
clesiastical matters and the independence of chanchstate. These exemp-
tions also signify the acceptance of a modest Iphaialism: the alternative
normative systems that govern decisions about meshipe employment, and
the like enable the functioning of non-state legydtems. Those affected are
considered to have impliedly consented to be bdayndhurch rules and gover-
nance. Thus, decisions and doctrines about emg@oi#rhiring, firing, moral
standards, and the like—are generally immune frate snterventiort®

The state’s primary concern with this category>areption is in ensur-
ing thatsomenormative standards function in place of its laWhe substantive
compatibility between the church’s norms and tlaest norms are far less re-
levant precisely because these autonomy-based érxas@re intended to al-
low for normative diversity and pluralism in civgociety. These exemptions
ensure the boundary between church and state, laasMeetween civil society
and the state; they also allow for diverse voiaegdrticipate in deliberations
over the common good, particularly as churchesrgifephetic witness on a
host of controversial social issues. The indeprogl@lso protects the role of

187 Wisconsin v. Yoder, 406 U.S. 205, 235-36 (1972).
188 Rosenblum & Postntroduction supranote 304, at 3-4.

State labor laws often apply, however, to religiinstitutions. SeeBrady,supranote 184,
at 1658-62.

189
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churches as mediating institutiofi$. Decisionmakers considering exemptions
in this category focus more closely on the stradtuas opposed to the substan-
tive, common good. The ministerial exception, ifstance, protects churches
even when they make arbitrary and deceptive empoymecisions because the
critical goal is to disable the state from decidivip runs a church

But not all autonomy-based exemptions serve thendany function
without regard to substantive effects. Autonomliso the basis for exemp-
tions that protect sacramental practices and atber religious practices, such
as the Native American peyote exemption and exemptirom abuse and neg-
lect statutes for Christian Scientist parents wke spiritual healing when their
children are sick. Such practices are just asraetd self-definition and self-
constitution as are decisions regarding employm@iiese exemptions, and the
alternative normative systems that govern in ttecsgreated by them, are scru-
tinized from a substantive perspective. Peyotehasebeen recognized as hav-
ing stabilizing tendencies in those communitieg frertake of it>> And ex-
emptions for spiritual healing have been justifigdan entire system of alterna-
tive healing, complete with “nurse practitionersrtified by the Christian
Science Church’® Several states, however, have held parents aliyioulpa-
ble for the deaths of their childré#f,and a handful of states have repealed the
exemptions in light of these deatffis.Critics have called for the repeal of these
exemptions in each state, especially since thep@tenger required as a condi-
tion of federal funds®®

Even in the employment area, a doctrinal shift togreater social ac-
countability (and a narrowing of autonomy) may bking place. There is a
circuit split on the issue whether the ministeaateption should be replaced by

190 See, e.g.Mark Tushnet,Defending a Rule of Institutional Autonomy on “NaesHh”

Grounds 2004 BYUL. Rev. 1375, 1377 (noting that virtues emerging fronotbgical and ethi-
cal conviction are more authentic and have morhaity over members than if those same vir-
tues were enforced by civil law).

191 See generallyRayburn v. Gen. Conf. of Seventh Day Adventis&? ¥.2d 1164 (4th Cir.
1985); McClure v. Salvation Army, 460 F.2d 553 (&tin. 1972).

192 gseeEmployment Div. v. Smith, 494 U.S. 872, 907 (19@lackmun, J., dissenting).

198 See, e.g.Janna C. MerrickSpiritual Healing, Sick Kids and the Law: Inequities in the
American Healthcare Syster®9 Av. J.L. & MED. 269, 277-78 (2003)see alsoMCCONNELL,
GARVEY & BERG, supranote 8, at 264.

194 See, e.g.Walker v. Superior Ct., 763 P.2d 852 (Cal. 1988rmanson v. State, 570 So.2d
322 (Fla. 1990). For civil liability, see Lundman McKown, 530 N.W.2d 807 (Minn. App.
1995).

1% gouth Dakota was the first state to repeal thisemption, in 1990. See
http://www.masskids.orgSee alsoMASSACHUSETTS CITIZENS FOR CHILDREN, JEOPARDIZING
CHILDREN'S LIVES: A PoLicy REPORT ON THENEED FOR THEU.S. DEPT. OF HEALTH AND HUMAN

SERVICES TO REQUIRE REPEAL OF RELIGIOUS EXEMPTIONS TO MEDICAL CARE FOR CHILDREN,

http://www.masskids.org/jcl/jcl-2.html (last vis@teéDct. 11, 2007).

196 SeeHaMILTON, supranote 5, at 31 n.81.
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a RFRA analysis when federal law would otherwisepglicable””” Were this
to happen, churches would not enjoy an automagogxion but would have to
prove in each case that applying a given law waatdially burden its religious
belief or practice and that the law did not repnésecompelling interest. Using
RFRA would allow courts to delve into the connectletween the exemption
and thesubstantivdmpact on the common good, something the minestex-
ception now precludes.

2. Exemptions That Relieve Financial Burdens

The second category of exemptions involves thoser#glieve churches
of financial burdens. These exemptions make isibbs or easier for churches
to advance their ministries and missions becatse dlonations are not diverted
to other, state mandated expenses. Thus, likaut@omy-based exemptions,
these exemptions allow for self-constitution andf-definition and promote
pluralism. When they benefit the larger charitaddetor, exemptions from fi-
nancial burdens serve a significant boundary maartee function®® But un-
like the autonomy-based exemptions, there is atgremncern with the subs-
tantive compatibility between the church’s normd &éme society’s norms. Tax
exemptions and the charitable immunity doctrine—tvaalitional mechanisms
for lifting financial burdens—always expected a dmopublic benefit from
churches, charities and schools in exchange fotiftivey of those burden¥?
This suggests that some scrutiny is appropriate ascial impact in this catego-
ry of exemptions.

This exemption category goes well beyond income @nogherty taxa-
tion. Churches are exempt from federal laws gduwgrpension benefits and
retirement incomé&>° and unemployment compensatitito name a few. Fur-
ther, the exemptions in this category do not nerédggelate directly to finan-
cial obligations. Some simply make ministries amdsions less expensive for

197 CompareHankins v. Lyght, 441 F.3d 96 (2d Cir. 2006) (RFRpplies to minister's age
discrimination suit against churchyjth Tomic v. Catholic Diocese of Peoria, 442 F.3d 1036
Cir. 2006) (ministerial exception bars music dicgls age discrimination suit against church).

198 SeeBrody, supranote 97 at 586.

19 The IRS has been very careful to respect rathat jadge normative differences of wor-
shipping communities; but it does exercise a cleamative judgments when it decides in the
first instance which churches are eligible for géeemptions and when it threatens revocation for
violation of the political electioneering restrimtis. In these ways the state decides which institu
tions are socially beneficial, and further confirthese institutions to the social as opposed to
political realm. For a critique, see Edward McGlyBaffney, JrOn Not Rendering to Caesar:
The Unconstitutionality of Tax Regulation of Adias of Religious Organizations Relating to
Politics, 40 DePauL L. Rev. 1 (1990).

200 gee, e.g29 U.S.C. § 1003(b) (2000) (ERISA exemptics®e alscHenriquesWhere Faith
Abides, Employees Have Few Rigktgranote 4.

201 gSee, e.g 26 U.S.C. § 3309(b) (20003ee alsoHenriques,Religion-Based Tax Breaks:
Housing to Paychecks to Booksipranote 4.
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churches, like exemptions from certain building ahing requirements that
involve high compliance costs. Even exemptionsnfiwensing requirements
for particular kinds of social service activitiesght be based entirely upon the
removal of economic burdens.

Exemptions from financial burdens usually pass srushder the Estab-
lishment Clause (because they are connected fortimotion of free exercise),
but have rarely been judicially created under a #rercise mandat& Some-
times courts note that fiscal burdens can sevengbair religious exercise, but
it is more common for courts not to find a considnal violation when a law
simply makes an activity more expensf¥&.Part of this is attributable to the
fact that courts do not want to encourage a ladelsif church requests for ex-
emptions from all kinds of laws that unintentiogathise expenses. But it is
also attributable to the sense that financial busdere simply of a different ilk,
more attenuated in their connection to religiousreise.

Thus, exemptions from financial burdens will usyde legislative,
enacted with the intent to encourage churches ¢fted other charities) to en-
gage in socially beneficial activity. Here a miminsocial accountability is par-
ticularly appropriate. Unlike autonomy-based exgams, which allow for self-
constitution and self-definition and to which weeof give great deference, ex-
emptions that lift financial burdens have theirgoriin fundamental social ex-
pectations. It might be going too far to say ttmaimal “trust” obligations are
attached to these exemptions, as it is inappr@pteaapply to churches concepts
of trust duties that we apply to non-religious dadnle institutions. Indeed,
certain forms of accountability to the state bretmshmost fundamental church-
state independené¥’. Yet it seems necessary to consider the impaatserp-
tions where church employee pensions have beendoswhere church em-
ployees who are laid off cannot obtain unemploynearhpensatio’® Like-
wise, in cases in which churches enjoy a zoningngtien to alleviate fiscal
burdens, it seems necessary to ask whether theptivanenables them to bene-
fit their members and community or whether it priityapermits them to use
their property without regard to their neighbors.

202 gee, e.gJimmy Swaggart Ministries v. Bd. of Equalizatia®3 U.S. 378 (1990); Rector of
St. Bartholomew’s Church v. City of New York, 9128 348 (2d Cir. 1990).

203 Jimmy Swaggart Ministries v. Bd. of Equalizatio34U.S. 378 (1990); Rector of St. Bar-
tholomew’s Church v. City of New York, 914 F.2d 34l Cir. 1990).

204 For examples of direct attorney general oversibht raises constitutional concerns, see
ARIENS& DESTRQ supranote 55, at 565-79.

205 geeHenriquesWhere Faith Abides, Employees Have Few Rjghisranote 4.



440 WEST VIRGINIA LAW REVIEW [Vol. 110

3. Exemptions for the Provision of Social Services

A third category of exemptions makes it easierdourches to provide
social service§® Most fundamentally, these exemptions relieve énsdon
churches so they can relieve burdens on governmBut.there is more. “By
injecting a diversity of values and beliefs inte throvision of social welfare,
religious organizations also strengthen pluralisrd B addition offset the dan-
ger of a monopoly by government bureaucracy . E]xderience in helping
those in need can make religious groups indepenkieotvledgeable and credi-
ble participants in discussions about public petcf®’

Many exemptions that relate to the provision of emucially valuable
service thus implicate autonomy concerns of sdind®on and self-
constitution; they may involve the mitigation ohdincial burdens as well. So
we are dealing with a hybrid of sorts in this catgg For instance, many ex-
emptions from land use regulation, judicial or $gfiive, attempt to do all three:
where a church seeks to expand social programssoexisting site, a zoning
exemption allows for the advancement of church stiid@s to serve people in
need; allows for the continued expression of thaatis faith commitment; and
relieves some financial burdens by allowing therchuo use property it al-
ready owns.

Exemptions in this area warrant a much more sutigéaavaluation of
both the internal ethical-legal norms that will étion in place of the state’s law
and of the social impacts of the exemption. Asreaall fromYoder we know
that the freedom given the Amish was not the freetio be education-free. It
was freedom to use their own educational systerhe Amish provide other
good examples. Self-employed Amish workers arengtdrom having to pay
social security taxes because the Amish commurtities care of their elderly
members® The exemption permits the operation of an altéraeasystem of
care, which allows the Amish to be faithful to thbeliefs®® The Amish are
even freed from street safety requirements in spl@ees because their alterna-
tive safety measures for their slow-moving bugdiage been found to be more
effective than those required by the stafe.

206 gee, e.g.Ehlers-Renzi v. Connelly Sch. of the Holy Chi24 F.3d 283 (4th Cir. 2000)

(zoning law exempted religious schools located barch property from needing permits for
expansion); Cohen v. Des Plaines, 8 F.3d 484 (#tth1@93) (zoning law exempted religious day
care centers from the normally required specialpgseit).

207 peter SteinfelsReligious Organizations Have Long Had a Role inviding Social Servic-
es to the Needy. Does a New California Law Thre&f®erN.Y. TIMES, March 13, 2004, at Al.

208 United States v. Lee, 455 U.S. 252 (1982) (exasnptiiscussed).
209 Id.

210 state v. Hershberger, 462 N.W.2d 393 (Minn. 198Dyer reflecting tape on slow-moving
Amish vehicles promoted safety goals even morectfiely than the state’s orange-triangle re-
quirement).
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The proliferation of Amish examples is attributabiethe fact that they
are governed by a comprehensive alternative novmatystem. But a church
does not need to be an enclave community in oadetaim an alternative nor-
mative system on a given matter. There may sirbphareas in which belief
and practice differ from that of the wider socieand exemptions are needed to
permit those differences. Conscience exemption€&tholic health care insti-
tutions allow them to provide health care whiledaling the Church’s moral
teachings on abortion and sterilizatfdh. Food inspection exemptions that al-
low for ritual animal slaughter under kosher anthhales allow the Jewish and
Muslim communities to market products and be faithb their religious dic-
tates?'?

When churches serve the public, the need for atability is heigh-
tened. The normative system that will govern iacpl of the state’s law be-
comes relevant to the potential beneficiaries af #ervice. Take the example
of church-run day care facilities that serve faasilfrom both inside and outside
the church. In ten or twelve states, church dag canters are exempt from
some or all licensing requirements. If churchessabject to a separate accredi-
tation system to ensure safety and health, sometimare rigorous than the
state’s, such an exemption is easily justifitfdOr if churches have a clear plan
that substantially complies with state safety aedlth regulations, even if not in
specific conformity with every legal requirementi¢h as with respect to the
number of toys per child), an exemption can beaealsle. But when the ex-
emption simply allows churches to provide serviaith no alternative plan in
place—other than the “quality control” of the pasémd congregatiGfii—an
exemption is much harder to justify.

Holding churches to state requirements in the dgliwf social servic-
es—like the example of day care licensing—involkaher mundane issues of
compliance with public health and safety requiretsenChurches that might
balk at this rarely complain that the state is isipg particular moral norms
(which would implicate autonomy concerns); instetiir complaint usually
concerns the economic burden of compliance. Yettsand legislatures have
begun to show less concern even for the claimsarfhburden resulting from
imposition of the state’s norms. The highest oftboth California and New
York have decided that in order to promote thee&anterest in gender equity
and women’s health, Catholic Charities must prowdetraception coverage to
its employees (in opposition to church teaching) fdrovides prescription drug

211 Edmund D. PellegrinoThe Physician’s Conscience, Conscience Clauses,Reidjious

Belief: A Catholic Perspectiy@0 FORDHAM URB. L.J. 221 (2002).
212 Ryan,supranote 6, at 1446 n.217.

Noelle Haner-DorrChurch Day Care Rules Raise Questio®gLANDO Bus. J., June 24,
2002; Center Child Care Licensing Regulations (ROQ5): States with Religious Affiliation
Exemptions, National Child Care Information Cenkdtp://nccic.org.

214 seeHenriquesReligion Trumps Regulation as Legal Exemptions Gempranote 4.

213
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coverage as part of its health insurance packdg&urther, in Massachusetts,
where same-sex marriage has been instituted, atopérvice providers must
consider same sex couples just as they would gifesspective parents. When
Catholic Charities refused under orders from thehdyps, the exemption they
sought at the state legislature was dead on arridglparently the prospect of
losing adoption services as well as the servicevigeo carried no political

weight. With no judicial recourse available un&anith Catholic Charities had

no choice but to end its provision of adoption &ms?*® Such questions of
regulatory exemption are difficult because theyolme both the provision of

services to the public and the preservation ofitinginal autonomy. In the

former, a high degree of compatibility with statems is expected, but in the
latter case, very little. Further, they raise gioes about the very definition of
the common good.

IV. UNITING THE EXEMPTION JURISPRUDENCE WITHHELP FROMCATHOLIC
SOCIAL THOUGHT

Inasmuch as it involves explicit evaluation of gadus norms as they
intersect with and support or thwart the normshefdtate and society, using the
common good argument as a benchmark for decisioost @xemptions is un-
doubtedly vulnerable to the extremes of legal pismaand legal authoritarian-
ism. On their own, courts and legislatures mighkt gunlimited deference to
churches (and in the process abdicate the statle’sir protecting human rights,
civic peace and public morals) or might severelgdamalue religious associa-
tional and expressive freedoms in the interest roform enforcement of the
state’s norms. Is there a principled way to camstthe range of possibilities,
so that the common good argument can avoid botterees? Two concepts
from Catholic social thought, both closely relatedhe concept of the common
good, are instructive: the public order functiontlodé state and the principle of
subsidiarity?*” Much like our constitutional design, these consepork to-

215 gee, e.g.Catholic Charities of the Diocese v. Serio, 85%.8d 459 (N.Y. 2006)cert.
denied 2007 WL 14904780 (U.S.N.Y. Oct. 1, 2007); CatbdDharities v. Sacramento, 85 P.3d
67 (Cal. 2004)cert. denied543 U.S. 816 (2004).

216 O’Ryan JohnsonCatholic Charities Hands Over Adoptions to AgenBgsToN HERALD,
Apr. 29, 2006, at 5; Cicero Estrelf@atholic Charities Scaling Back its Role in Adopt®ervices
S.F.CHRON.,, Aug. 3, 2006, at B1. The nation is divided otlex issue of same-sex unions and
marital status. Seven states legally recognize sanainions. Thirty-nine states have constitu-
tional or statutory prohibitions on same-sex maeiar same-sex unionsA Hodgepodge of
Rights and ObstacleSrar LEDGER(Newark, N.J.), Feb. 18, 2007, at § 1.

217 Though “Catholic,” subsidiarity has been underdtas a quintessential American pheno-
menon, allowing “individuals the fullest possiblppmrtunity to reflect, choose, and act for them-
selves, and to take responsibility for the outcaniBse principle is in the best sense democratic .
..” Thomas C. KohlerCivic Virtue at Work: Unions as Seedbeds of Civitué, in SEEDBEDS OF

VIRTUE: SOURCES OFCOMPETENCE CHARACTER, AND CITIZENSHIP IN AMERICAN SOCIETY, supra

note 38 at 131, 155-56. Similarly, public ordeopdes “an understanding of limited, constitu-
tional government [and] provides us with a crudiamework for exploring the relationship be-
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gether to value freedom over order: as much relgjiseedom as is possible,
and only as much restriction as is socially neagssd hey provide specific
limiting principles on society and the state that imtended to protect the digni-
ty of the person and the common good.

Although it rejects the individualism of politiceberalism, Catholic so-
cial thought always begins with the person, whtihie subject, the foundation,
and the end of social lifé*® It posits an inherently social person, one who is
“intelligent, reasonable, [] responsible . . . asitlated,*® formed by and
through interaction with the institutions of cigbciety “with the ultimate goal
of encouraging and empowering the individual exsrodf responsibility #*°
Because the human person is an active agent of hisr own destiny, and lives
in social “interdependence and relationship,” @tgons and all institutions—
social, political and economic—are called to cdnité to the common good at
all levels®*

The public order function of the state, though wiedi by particular
tasks, is closely tied to promotion of the commarody Public order is, in
short, that part of the common good the state igosvered to coerce by laff?
Public order involves, first, “the effective proten of the rights of all citizens
and the peaceful settlement of conflicts of rigfgecond], the adequate protec-
tion of that just public peace which is to be fowrdere people live together in
good order and true justice; and [third], the prapgardianship of public moral-
ity.”?*® This function is broad indeed, and casts thesiatan active force in
ensuring the common good is promoted, throughaitgsland through its own
governmental activities, but also (and especiddlyxoordinating the multiplici-
ty of the institutions of civil society. Signifiodly, the state does not wholly
define or control the common good, but “safeguandd promotes it** The
definition is left primarily to the institutions afivil society and the processes of
deliberative democracy’

tween human dignity, freedom, morality, and theperafunction and limits of law in the contem-
porary American constitutional order.” Thus, ie%krves the attention of constitutional lawyers
because of what it can teach us about the naturerwtitutional government: government whose
legitimate scope and power is limited by the demfmrdresponsible freedom that is rooted in
human dignity.” Gregory Kalsheu¥oral Limits on Morals Legislation: Lessons for3J.Consti-
tutional Law from the Declaration on Religious Fdeen, 16 . CAL. INTERDISC. L.J. 1, 6-7
(2006).

218 popeJoHN XXIII, PACEM IN TERRIS para. 26.
219 Kohler,supranote 217, at 155.

220 paul D. MarquardtSubsidiarity and Sovereignty in the European Unid8 FORDHAM
INT'LL.J. 616, 619 (1994).

221 popeJoHN PaUL II, ENcYcLICAL CENTESIMUSANNUS para. 86 (1991).
222 carmellaA Catholic Viewsupranote 27, at 266-67.

22 Kalsheursupranote 217, at 20.

Duncansupranote 26, at 80.

SeeColemansupranote 30.
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The principle of subsidiarity helps to define thentours of the state’s
public order function. It is the principle that Cammunity of higher order [e.g.,
federal] should not interfere in the internal Id€a community of lower order
[e.g., local], depriving the latter of its functmnbut rather should support it in
case of need and help to coordinate its activity whe activities of the rest of
society, always with a view to the common go&d.”A preference for lower
over higher, and for non-state over state, inhardhe principle. Subsidiarity
offers a normative vision of the human person s#iavithin and empowered
by multiple, vibrant mediating institutions thatopect the individual from the
state and market. Thus, any intervention or as%ist from the state or from
larger institutions must not absorb or usurp thecfions of institutions of civil
society, particularly of mediating institutiof€. In short, subsidiarity’s goal is
“fostering the vitality of mediating structures ihe service of human dignity
and the common good®®

Subsidiarity recognizes that devolution is justfienly to the extent lo-
cal groups can accomplish their go@fs.lts preference for lower over higher,
non-state over state, “can always be overturndiglim of experience . ... The
operation of the principle presupposes the cootiigand rectifying functions
of the state®° In fact, together with the state’s public ordendtion, the prin-
ciple of subsidiarity not only justifies but oftefemands state action. “[T]he
state and other large institutions have dingyto undertake those functions that
neither individuals nor smaller associations carfigpe. From this perspective,
social institutions exist to supply help (subsidjutm individuals in assuming
self-responsibility. The subsidiary function obthommunity thus rests not in
displacing but in establishing the conditions fotrentic self-determinatiorf>*

When problems exceed the capacity of local medjdtistitutions, the
“help” that is often called for is governmentaleéntention in the form of money
or other resources to make local groups more @fetf Familiar (and contro-

226 CeNTESIMUSANNUS, supranote221 para. 48.

PorePIUS XI, ENcYCLICAL QUADREGESIMOANNO para. 79, 80 (1931).
Duncansupranote 26, at 74.

A reader familiar with contemporary political déésover the appropriate division of labor
between the power of the states and federal govarhmill have already noticed how the prin-
ciple of subsidiarity can be co-opted by those fang extreme devolution to the states and a
severely limited federal government, and by thoke Welieve that private institutions rather than
government at any level should shoulder most oftlelen of curing society’s ills. But Vischer
argues that “the strictly conservative portrayasaibsidiarity misconstrues the nature of the Cath-
olic social theory from which the principle arises. [and] also overlooks the affirmative govern-
ment functions essential to subsidiarity’s faithfaplementation.” Robert K. VischeBubsidiari-

ty as a Principle of Governance: Beyond Devolut®® Np. L. Rev. 103 (2001).

230 John LanganThe Catholic Vision of World Affaird2 Creis 24, 251 (1998).
231 Kohler,supranote 217, at 155.

232 For an excellent discussion, see Susan J. St&hilssidiarity and the Use of Faith-Based
Organizations in the Fight against Pover¥ J. QTH. Soc. THOUGHT 313 (2005) (describing
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versial) examples of such state/non-state colldatmoranclude school vouchers
and “faith and community based initiativés>” But it would be wrong to put
exclusive emphasis on such a view of subsidiarity public order. Subsidiari-
ty and public order sometimes call, even more foilye for exemption from
otherwise general laws to give mediating institasidtheir own proper free-
dom.”

The state is affirmatively obligated to protect iheegrity of
lower level communities, helping them to achieveatthey
cannot achieve on their own, and redressing wraogsnitted
against them that they cannot redress themsel@esthe other
hand, the state also has obligation to refrain from interven-
tion where the lower level community can handleaéten on its
own, or where the intervention will cause undueugison to
the relationships between the members of the londar com-
munity?”#**

“Handling the matter on its own” points to the ipdadent capacity of
mediating institutions to promote the common gawdplay a beneficial and
stabilizing role, to allow the functioning of indepdent non-state ethical-legal
systems. Exemptions, in this view, are not meveraor privileges, but part of
the state’s mechanism for discharging its duty neuee freedom, coordinate
diverse actors toward the common good, and setitbomsl for the deliberation
necessary for defining the common good.

Therefore, subsidiarity and public order togethaveha structural im-
pact, “emphasiz[ing] that the common good is tpbesued in a particular way,
one that has much in common with traditional ndatiaf limited govern-
ment.®** This gives the mediating institutions of civilcsety wide latitude to
define and pursue the common good while the stagibsidiary role®* in
promoting the common good involves the coordinatbnheir efforts. It “re-
frames our image of the modern state, envisiortiag ia resource for localized
empovgge;ment and coordination, rather than an arhitd provider of the social
good.’

How do the principles of subsidiarity and publicder assist in our
analysis regarding exemptions? How do they heldaiesrmine when it is ap-

government funding and other ways of facilitatihg tvork of faith-based groups, as well as those
tasks exclusively within the government’s domain).

33 gee, e.gL.UPU& TUTTLE, LEGAL DEVELOPMENTS supranote 86.

John F. StinnefordSubsidiarity, Federalism, and Federal ProsecutidérStreet Crime2 J.
CATH. Soc. THOUGHT 495, 520 (2005).

235 CENTESIMUSANNUS, supranote 221, para 86.
Kalsheursupranote 217, at 24.
Vischer,Subversionsupranote 139, at 288.
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propriate to permit an alternative ethical-legasteyn to govern, or when it is
appropriate to impose the state’s overarching n@rrigst, because these prin-
ciples focus primary attention on the civil socjetybroad degree of normative
diversity is presumptively acceptable. Diversitydgpluralism are features of
the conditions that provide for the flourishingtbé human person. In fact, the
definition of common good is not so much one commoad as a multiplicity
of common goods, many of which crisscross in adisostabilizing way. lden-
tifying those aspects of the common good that areeusal—for which multiple
conceptions are not acceptable—is part of the ediive political and social
process.

Second, the public order function—especially ais itlescribed in the
Declaration on Religious Freedom—entails a presionpgh favor of freedom
“as far as possible, and curtailed only when anddrfar as necessafy*® Ob-
viously, state restrictions become “necessary” wtteurches commit abuses on
the pretext of religious freedom, or directly irigge with the state’s ability to
perform its rightful functions to guarantee humaghts, civic peace, or public
morality?*° But by ordering freedom over restraint, “publider” suggests that
the state must look for the “least restrictive ralggive” when curtailing reli-
gious freedond?® Additionally, there are prudential limits on law cases
where law will not be effective or might actuallguse harms in other are®s.

Third, even given all these constraints on theesttite principles of
subsidiarity and public order provide a fundamemtdé for law in ensuring
social accountability. While these principles soppimited government, they
also support amctivist and moral government. When the institutions of civil
society cannot alone provide the proper condititmorsthe promotion of the
common good, the state must become involved. Anfddt, governmental in-
tervention beyond coordination of non-state act@s been necessary in many
areas, such as the economy, education, health tbar&nvironment, housing,
and opposition to discrimination. “Because thaessapurpose is tied to the
promotion, protection, and coordination of the camnngood, its role is essen-
tially a moral one . . . #* Obviously the dialogue within the civil societp o
the substantive meaning of the common good istearone. But through law
the state is a participant, not a mere umpire.

And yet a moral role for government is not necdlgséine same as a
state that forces moral congruence on the ingiitstiof civil society. Political
theorists recognize two positions. The model afgraence, which would re-
quire normative conformity among various socialup®, acknowledges the role
of the state as moral educator, and views lawtasldahat “defines and educates

238 Declaration supranote 23, at 687.

239 |d. at 686.

240 carmella,Protection supranote 79, at 1050-51.
241 |d. at 1050.

242 carmellaA Catholic View, supraote 27, at 269.
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its citizens.?”® In a heavy handed way the state reaches intbsoiety and
“invites state institutions to colonize social lifethe name of progressive pub-
lic ideals.®** An alternative model allows for more normativeradity and
posits that “public life can be sustained by a nsdivendi among competitive
groups, or by an ‘overlapping consensus’. ***’The question of exemptions
from general laws will increasingly implicate prafud issues of the moral life
of the community. “To the extent that civil sogidtourishes and evidences
agreement about significant public values, gredégrees of congruence can be
tolerated. But to the extent that civil societyyass open and more segmented,
with deep social divisions based on class or statuglus vivendi may be all
that is attainable®*®

V. CONCLUSION

As the Declaration on Religious Freedom teaches aarthe exemption
jurisprudence confirms, the right to religious flem is exercised “in human
society.®"" The common good argument, as developed in thidegrhas been
an attempt to think through the implications ofp@ssible freedom. When we
see abuses, we are tempted to assume that exemiptsitably undermine law
and social norms. But this would be a mistakeurCihes are able to contribute
directly to the social conditions that permit thél flourishing of the human
person, and exemptions that enable these contitsugpromote the common
good. Multiple ethical-legal systems operatingplace of the state’s law pro-
mote religious freedom and diversity, and mainthm necessary boundary be-
tween civil society and the state. Such legalgiism allows the common good
to be fostered structurally, by protecting whatlistinctive. But this legal plu-
ralism may also promote widely shared norms andsgo#hen this happens,
the common good is fostered substantively, by ptintg what is shared.

Social accountability is thus achieved sometimesekgmption, and
sometimes by legal regulation or restraint. Tlaestoordinates mediating in-
stitutions, including churches, toward the commaody often by way of ex-
emption. But when exemptions threaten the commuowdg-specifically by
violating human rights, civic peace or public mdyalor by leaving social tasks
inadequately done—the state properly assertsvitatathe exclusive law. The
common good argument, as set out in this artieleognizes that the entire en-
terprise of exemption jurisprudence must involvenmative judgments if reli-
gious freedom is to be exercised responsibly, timan society.”

243 Rosenblum & Postntroduction supranote 34, at 13.

244 Id

25 |d. at 14.
246 |d.at 14-15.
247 Declaration supranote 23, at 685.



