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MR. PRAVEEN FERNANDES:  Good afternoon and welcome to today’s briefing, “The State Secrets Privilege: Time for Reform?”  I’m Praveen Fernandes, the Associate Director of Programs at the American Constitution Society for Law and Policy, otherwise known as ACS.  For those of you who are unfamiliar with ACS, we are a national network of lawyers, law students, and policymakers dedicated to ensuring that fundamental principles of human dignity, individual rights and liberties, equality and access to justice occupy their rightful central role in American law and policy.

As you might know, ACS is not an advocacy organization.  We do not lobby or take positions on pending legislation or nominations.  But, of course, we do have a firm position on the importance of rigorous debate of important topics.  We’re firmly in favor of it, and that brings us to today’s panel on state secrets.

While our moderator is going to have the privilege of introducing you to the rest of the panelists, I have the honor of introducing our moderator, Professor Jonathan Turley.  A true recitation of his accomplishments would take more time than I have right now.  So I’m just going to give you the highlight reel, confident in the knowledge that you have complete biosheets in from of you.

Professor Turley teaches constitutional law at the George Washington University Law School where he teaches a variety of different courses.  Aside from being the youngest chaired professor in the school’s history, Professor Turley has ranking among the top ten lawyers handling military cases, evidencing the fact that he has been involved in national security cases and national security issues in great depth.  You may know him from his more than three dozen Law Review articles, or from his legal commentary on CBS and NBC.

Without further ado, Professor Turley.

(Applause.)

PROF. JONATHAN TURLEY:  Thank you very much.  I want to thank the American Constitution Society for putting together this event, which is timely and important, and on behalf of the society, I do want to extend my thanks to you to take time out of your day to learn about this or to hear views about this issue. 

At the beginning, I’m going to do what I do in my class all the time.  I used to try to be neutral as a law professor and it just became too darn difficult.  And so now I just tell my students where I am exceptionally biased and ask for them to work it out.  And so I will expose my bias early on.  I obviously do national security work and I’ve litigated and written in opposition to the military and state secrets privilege for over two decades.  And the most extensive litigation was the Area 51 litigation where the privilege was litigated and ultimately resulted in the Kasza-Frost [Kasza v. Browner and Frost v. Perry] cases that are often cited in these other cases.

For those of you who are not familiar with the military and state secrets privilege, there is a good reason, and this is not to belittle its basis, but it’s actually not stated in the Constitution or in any statute.  That doesn’t mean that it’s necessarily invalid, but it is one of the most important doctrines, and one of the most controversial, that actually doesn’t have footing in constitutional or statutory form at its creation.  And with the exception of maybe the Ferris [from Ferris v. U.S.] doctrine, it is, I would say, probably the most controversial in that sense.  

It began, of course, with United States v. Reynolds, which began with a crash of a plane that belonged to the Air Force, but was – resulted in the deaths of three civilian contractors.  When their families sued, the government refused to turn over critical information from the crash site.  They said to a series of courts, ending in the Supreme Court itself, that that report contained very sensitive national security data and information; that, indeed, American lives and security would be put at risk if it was disclosed.  

The Supreme Court fashioned out of Reynolds what we know today as the state secrets privilege, and that privilege allows the government to seek dismissal not just of cases against it, but even cases against third parties where the government can come into a case and say, you just can’t litigate this issue because we have national security interests at stake.

The result is often that counsel on the other side is not given access to the information.  It’s basically a bullet out of the dark.  What’s interesting about these cases is that often lawyers, including myself, have alleged that the government was lying.  In Area 51 [a.k.a. Kisza and Frost], there was a very serious question about whether the government had misrepresented to the court the sensitivity of the information involved.  Area 51 was somewhat unique because I had the information.  Most times, counsel does not.  

With Reynolds, however, the great irony is that after all these years of challenging the privilege, and saying that misrepresentations are often made, that report was finally made public.  And all these decades later, it turned out that the report had nothing sensitive in it and nobody has countered that view.  The report was absolutely devoid of sensitive material.  What it was full of was evidence of clear negligence on the part of the government.  

So Reynolds was a case that gave birth to this privilege on a foundation of misrepresentation and indeed, in the Herring [v. U.S.] case out of the Third Circuit, the circuit found that.  They found that this was rather bold and raw in terms of a misrepresentation, but that they would not open up the case again, which frankly, I can understand.  I was hoping they would, but I don’t think it was an outrageous decision.  They felt that it’s difficult to open up cases after that length of time.  

But for those of us practicing in this area, it was the ultimate irony of Reynolds, that the very thing that we complained about in these cases happened to have the case that articulated the privilege.  

Now, in Area 51, we had a case where the government declared state secrets privilege over everything and refused to acknowledge even the existence of the base.  You’ve seen the movies and even though we could see the base from public lands.  And so we had these rather bizarre hearings where I would tell [U.S. District Court] Judge [Philip] Pro, Judge, if you get into a car with me, I’ll point the base out to you, okay?  I can show you the base.  And they didn’t do that.  

So I finally filed a case in D.C. and waited the Justice Department to file a venue change, which I expected.  And so it was moved – as soon as they put in for a venue change, I said, okay, what’s in Nevada?  Why am I going to Nevada?  And that took about two weeks in front of [U.S. District Court] Judge [Charles] Ritchie, who actually had fun with the issue and tortured the DOJ over it.  And then finally for two weeks later, he said, you know what?  We’ve had enough fun, just go to Nevada.  There’s something there.

Eventually, they had to admit the existence of Area 51 when we said that – when we purchased Russian satellite pictures of the base and French satellite pictures, and said we’re going to call the military attaché to the Russian Embassy, who would tell the American people what Area 51 was.  And one day later, they acknowledged the existence of the base.  

But they still used the privilege, and what’s fascinating about Area 51 is that the thing they invoked the privilege over was a report in our possession.  And so I had the report and they insisted it contained sensitive national security information – which it did not – and a lot like Reynolds, what they did not want to admit was that there was any hazardous waste at the site, because if they admitted even cartridges from copy machines, it would mean that they were in clear flagrant violation of federal law.  

And so this all boiled down to the privilege of being invoked over things like paint and questions I gave them about confirming that they have pesticides at this base, or aircraft which we had pictures of.  So that’s an example of how frustrating the privilege can be.  

With us today are going to be panelists who are going to give you different views of the privilege.  And I want to emphasize that even though I’m a critic, I’ve never actually criticized people that take the opposite view.  There is a basis for claiming this type of authority.  It’s a fascinating issue.  

One of the issues which may be resolved because of the legislation that’s been introduced in Congress is whether that privilege is based in the Constitution, or whether it’s so-called federal common law.  It’s a very interesting question, because if it’s common law, it means that Congress can do most anything with it – there might be some limits – but they can do a lot.  If it’s based on the president’s power and authority, they can do less.  

So the legislation that’s pending today would give judges a more robust role in looking at privilege assertions, precisely what many of us have been arguing for years, but we’ve been arguing for simply – you know, the judges have taken Reynolds and now view it as sort of the end of the discussion.  The minute they get an affidavit or declaration, it’s over, and they refuse to go further.  So the legislation is trying to tell judges, you need to go further.  You need to see if this is true.  You need to avoid what happened in Reynolds.  You need to look at it and make your own judgment.  

Now, for some, that is a step too far and they have good arguments to make.  Now, our panel today is one of the most distinguished I’ve ever seen on the subject, and they’ve put me in a real tough position because as I go through their bios, I can’t decide what to tell you.  And what I’m going to do is, because their bios are so long, I’m going to introduce – give you their bios before each of them speak.  Otherwise it just becomes a big soup and you won’t remember any of it.  And there will not be a test at the end of this.  

I want to start out with Aziz Huq, who is to my immediate left.  And he is the director of the Liberty and National Security Project for the Brennan Center for Justice at New York University School of Law, one of the real powerhouses in this area.  He has served as counsel, so he has both the role of somebody who’s looked very deeply at the subject from an academic standpoint, but he’s also someone who has boots on the ground when it comes to litigating this.  

He has authored a very well received book called “Unchecked and Unbalanced: Presidential Power in the Time of Terror.”  I think from the title you could probably guess the general thrust of the book.  You don’t have to wait for the movie to come out.  

MR. AZIZ HUQ:  It has a surprise ending.

PROF. TURLEY:  It has a surprise ending, I’m told, and it’s a pop-up book.  (Laughter.)  So you can – so the president comes up and tries to water-board you.

MR.
:  That’s Dick Cheney.  

PROF. TURLEY:  Oh, sorry, Dick Cheney, okay.  Now, that was unfair and I apologize.  I’m supposed to be moderate as a moderator.  (Laughter.)

He is a graduate of the University of North Carolina and he went to the Columbia Law School.  He clerked for Associate Justice Ginsburg, and it’s a great pleasure to ask him to share some remarks with you.

(Applause.)

MR. HUQ:  Thank you.  Yes, it will go forever if we all clap.  (Laughter.) 

So I’ve been asked to answer the question, why the state secrets privilege is back in the news today.  Why is it important?  We know it’s important because there are two pieces of legislation, one in the Senate, one in the House, about state secrets.  Attorney General Mukasey wrote a letter earlier this week denouncing specifically the Senate legislation vote.  His letter would apply to the House legislation too.  The Brennan Center has written a point-by-point rebuttal of his constitutional argument.  A very respected historian at the Library of Congress, Louis Fisher, has done a similar letter.  

But why is there this debate?  Why is the state secrets privilege something that suddenly is an obscure evidentiary doctrine that is a great – that is in the national newspapers?  The state secrets doctrine, I would submit to you, has become important in recent years, not because there has necessarily been an uptick in the number of instances in which state secrets has been raised by the government in federal court, as Professor Turley said.  State secrets go back to the ‘50s and it’s been – it was right before 9/11 as in the Area 51 cases.

But it’s in the kind of cases that the privilege has been raised in and their salience in national dialogue, their relevance to the national debate, that makes the state secrets privilege something that’s always been troubling, a worthy subject of national attention and congressional regulation today.  

And I think this is worth pointing out because there are – or emphasizing, because there is a current of argument out there that claims that – well,  the state secrets privilege is nothing new.  It’s been invoked many times before in federal courts.  What’s going on today is simply no different from what’s gone in the past. 

This current argument is grounded in actually, a good article written by a law professor, Bobby Chesney, who’s now going to the University of Texas.  I highly recommend the article.  It’s very well done.  But Chesney argues that the Bush administration’s use of the privilege does not differ qualitatively from invocation of the privilege in past years.  And he points to the fact that the state secrets privilege has been recognized – let me give you the numbers – six times between 1952 and 1972, and then between 1973 and 2001, 65 times; 28 of those 65 were instances in which the government sought outright dismissal, and then between ’02 and ’06, 17 times.  

So the numbers are hard to parse, but it doesn’t look as if there’s been a big uptick.  But I think that that argument – or this argument about, well, this is just a same old, same old is somewhat misleading.  I mean, in part, I think people over-read Chesney’s own data.  As Chesney himself says, you don’t know by looking at – the numbers that I gave you, by the way, are the numbers of reported judicial opinions and that doesn’t tell you actually how many times the government has invoked the state secrets privilege.  Maybe there have been times that haven’t resulted in an opinion.  It also doesn’t tell you how – what the background number of cases in which the state secrets privilege might have been invoked is.  So you don’t know what the – how the denominator is changing across time.  So it’s very hard to draw the inferences from these numbers.  

And in any case, the sample of numbers that we have, the sample of state secrets cases, is far too small to be – to draw any sort of meaningful inference from.  As Chesney’s numbers show, it really wasn’t until the early 1970s that the state secrets privilege saw any frequent use in the federal court.  And it’s telling that the moment in time that the state secrets privilege starts to be used more is the same moment in time when masses of grave abuses of national security authorities start to come into the public domain.  These were really things like COINTELPRO, things like MINARET and SHAMROCK, the NSA’s early programs, were only coming into the public domain in the early 1970s and that’s precisely when the state secrets privilege starts to sort of get some traction in the courts.  

  And I think this is telling because the relevance nationally and to our understanding of the law of the privilege doesn’t really depend upon the frequency of its application, doesn’t really depend on whether the government invokes it at the threshold, or it whether it invokes it with respect to specific pieces of evidence.  

Rather, I think it depends upon two things.  First, it’s – the state secrets privilege matters because of the kind of cases in which it’s invoked.  We would not all be here.  We would not be interested in the state secrets privilege if the only cases it had been invoked in was a patent dispute about underwater locking systems or specific chemical formulas.  We just wouldn’t be – these are not matters of national public importance.

By contrast, the issues that it is being invoked in, issues like Ben's case, the Al-Masri case, issues like the NSA – the challenge of the NSA wiretapping are issues of grave national importance.  

Moreover, I think there is a second reason why the state secrets privilege is particularly important.  It’s the fact that Congress – and I can say this as somebody who works in New York, rather than D.C. – Congress has largely failed to provide oversight.  Congress has largely failed to at least demonstrate to the public, and demonstrate to those segments of the public that are most concerned with civil liberty abuses that, in fact, is it reigning in violations of federal law with respect to, for example, wiretapping, with respect to extraordinary rendition.  This was especially true up to 2006, but it’s been true even after that.

So I think that it’s the salience of the kind of cases that are inevitably arising, or perhaps unsurprisingly, maybe not inevitably arising post-9/11, and the fact of essentially Congress’ nonfeasance, particularly up to 2006 – less so after 2006 – that made the privilege particularly important today.  

And I should say that the  state secrets legislation, the bills that have been introduced, do respond in important part to some of the concerns about the way it’s been invoked in these sort of headline cases.  And I would stress that despite what Attorney General Mukasey said, it falls clearly within Congress’ bailiwick to regulate both the procedure and, in my view, the standard that the executive has to meet when it invokes an evidentiary privilege like the state secrets privilege in court.

And I respectfully don’t – I don’t think that it would turn on sort of on passing whether it’s a common law or a constitutional issue.  I think that those two things would overlap to a great degree and this final judgment – or there may be other ways in which one can control that line.  

And I think that’s particularly true of the two pieces of legislation that are out there now because neither piece of legislation would, in fact, require the federal government ever to disclose a piece of evidence; rather, they would impose costs on the government if the government decides to not disclose.  

So, in effect, what these pieces of legislation do would be to say that when the government wants to keep something secret, the cost of that should not fall on a discrete group of litigants.  The cost should rather be shared through the public purse, and that makes sense.  All of our other national security costs are – well, many of our national security costs are properly shared across the entire population, and that’s the way that it should be.  

I would say one last thing.  The state secrets privilege legislation is an important step forward, but it’s never going to be enough.  Given the current composition of the federal courts, it’s unlikely that the level of deference that judges presently show to executive claims of necessity and secrecy context, as in the Area 51 cases, will always be – will continue to be, in my view, too high.  

There’s a kind of spurious argument about – or at least an overplayed argument about expertise and the relatively competence of the executive branch and judges in this area that I think will continue to have traction.  And so this – the state secrets privilege legislation will take us part of the way; it’s not going to be a complete story.  

The second part of the story that I think, or the second reason for incompleteness, is that I don’t think that the state secrets privilege legislation is going to solve the entire problem, as long as we have a situation of massive over-classification and massive excesses of secrecy, and this is not something that is sort of a civil libertarian position, this is what people in the administration and oversight offices will say.  There is enormous over-classification in the government.  You’re simply not going to solve this problem of abusive use of secrecy in the way that Professor Turley described unless you get at this root cause, which is over-classification.  

And again, it’s clearly within Congress’ power to do that.  And it’s clearly also, I think, within Congress’ power to impose mechanisms within the executive branch that force these sort of problems to the surface and force a resolution of them.  I know Justin’s colleague, Neal Katyal, at Georgetown has talked about a series of these mechanisms.

And so I think as sort of a bottom line, I think we need to put the state secrets privilege and the legislation that’s on the table into logic context and see it as part of a systemic problem with the national security state that we have now.

Thanks.

PROF. TURLEY:  Excellent.  Thank you very, very much.  That was fascinating.  

And our next speaker is Ben Wizner, who is a staff attorney at the ACLU.  He is a specialist in national security and human rights cases.  He is also somebody who has litigated this question.  So he has been in the trenches and seen how this plays out.  He’s been involved in some of the leading cases of the last decade: the al-Masri case, which is the case that has disturbed many people around the world; the Mohamed [v. Jeppesen] case, which was a CIA rendition case; and also the [Sibel] Edmonds case, which involves an FBI whistleblower.  If you have a sort of top 50s hit station in national security cases, these would be in the top three.  So that’s quite extraordinary.  

He is a graduate of Harvard College and NYU School of Law, and he clerked for someone who’s also viewed as sort of an icon, and that is Stephen Reinhardt of the Ninth Circuit.  And it’s a great honor to have Ben speak to us on this subject.

 MR. BEN WIZNER:  Thank you, professor, and especially thanks to all of you for being here.  For about three and a half years, there was – it seemed like a very small number of us who were beating the drum about this issue, and to be able to speak to a room full of people about the state secrets privilege is progress in itself.  So thanks very much.

Two months ago, on the 5th April (sic) of this year, I was in federal court in San Jose, California, arguing against a dismissal of the Mohamed case, which the professor just mentioned.  This is a case on behalf of five victims of the CIA’s rendition program who were flown to countries like Egypt and Morocco, or to CIA black site prisons in Afghanistan and elsewhere where they were tortured.  

Not surprisingly, the CIA, represented by the Department of Justice, came into court to demand the dismissal of this case, submitting and citing an affidavit from CIA Director General Hayden, who said that any litigation of these claims, any confirmation of these claims, any discussion of the interrogation methods that may or may not have been used against our clients, would cost grave harm to national security.  

Well, here in Washington on that same day on February 5th, Gen. Hayden was testifying to Congress, and in that testimony he revealed that three other CIA detainees had, in fact, been water-boarded, a highly secret interrogation method, far more secret and grave than any of the allegations in our complaint.  

Two months before that, Gen. Hayden had written in a letter to CIA employees that the CIA had decided to destroy videotapes that documented some of those interrogations because in the CIA’s view, those tapes were not relevant to any ongoing congressional or judicial investigation or inquiry.  

And, to me, it seems that together, these episodes pretty conclusively demonstrate that the government’s notion of secrecy when it comes to these issues is a lot more malleable than it would like to admit.  If information or evidence is needed to hold the government liable in a civil case, or to prevent a possible future prosecution of government agents, the evidence is withheld or possibly destroyed.  

If, however, that same information or evidence might be useful politically to the administration, or might be needed in order to prosecute or execute enemy combatants in the government’s custody, that same evidence can be revealed without any harm to national security.  

I could come up with literally dozens of examples of contrasts like those where the exact same evidence was released or withheld, depending on whether it was in the government’s interest to release it or to withhold it.  

I think it’s an important frame for our discussion today, because so much of the debate, as Aziz alluded to, revolves around this notion of judicial competence, whether judges have the institutional expertise to protect national security to determine the import of evidence, but there’s very little discussion of what I think is a much more serious problem, and that is the structural conflict of interest when you have the executive branch, which is itself being accused of wrongdoing, submitting affidavits demanding the dismissal of cases on national security grounds.  And I will say a little bit more about that in the five to seven minutes that I have.  

I want to make one more broad point before briefly discussing some of the issues that have arisen in the litigation, and this sometimes raises eyebrows.  But it’s important to start this discussion.  Every single case that has been brought by the ACLU, by the Brennan Center, by others, by the Center for Constitutional Rights, since 9/11 that has tried to hold U.S. officials accountable for torture – for torture – every single one of those cases has been dismissed at the very outset, not on the merits, not because the courts held that torture is illegal, not because the court said that the factual allegations were not proven, not because the court said that these facts don’t constitute torture.  

Every one of them was dismissed on what a non-lawyer might call a technicality.  State secrets has been at the heart of those dismissals, not the only reason, but a very critical reason why these cases have not ever proceeded beyond the initial complaint stage of the litigation.   

In other litigation that Aziz mentioned, the litigation against the National Security Agency for the so-called terrorist surveillance program, the government’s invocation of the state secrets privilege worked something like this.  The government said, unless you, as a plaintiff, can demonstrate to the court that you, yourself, were a target of NSA’s surveillance, you have no standing to bring this claim to the court.  But the state secrets privilege prevents you from ever learning whether you, yourself, were a target of the surveillance, and therefore, no one can bring this claim to the court.  

Why am I raising this point to frame the discussion?  Because of another canard that you hear a lot in the state secrets debate, and that is that unfortunately, regrettably, we’re so sorry about this, but there are times when the interest of individual litigants must be subordinated to the interest of the public and to the greater good.  Well, that formula might work in a tort case like Reynolds – it might, where you really have a few individuals trying to get monetary damages and there might well be a legitimate national security interest that supersedes that.  

But I would argue that it’s quite different in a torture case than it is in a tort case, or in a case like the NSA surveillance cases.  There is a significant public interest in ensuring that executive actions comply with our laws, with our Constitution, with congressional mandates.  There’s a significant public interest in preserving a judiciary as the final arbiter of whether the other branches of government have acted within the law, so that you don’t have a scenario where the public interests are on one side and the private interests are on the other.  

At best, there are public interests on both sides and I would argue that in our case, it’s the public interest is overwhelmingly on the side of the plaintiffs and not the government.  

So in my remaining seconds, let me just say that I agree with Aziz that the quantitative debate about how often the government has been invoking the privilege is not terribly interesting or important, but it’s the qualitative way, not just the kinds of cases in which the privilege is being invoked, but the way in which the privilege is being invoked.  

In all of the state secrets cases that I have litigated, the government has sought and obtained dismissal of the cases on the basis of the pleadings alone; in other words, has used an evidentiary privilege to dismiss a case before there’s even any evidentiary dispute or any evidence involved in the case.  

That’s something new, where you have the government coming in before there’s even been a request for evidence before discovery has begun.  And so in the Sibel Edmonds case –some of you will recall that Sibel Edmonds was an FBI translator who reported serious espionage within the FBI’s translation unit and as a result of her whistle-blowing was fired.  Even though there was a public inspector general’s report from the Department of Justice saying effectively what she needed to prove, that she’d been fired for speaking out, that case was dismissed before any discovery took place.  

In the al-Masri case, Al-Masri, again, I think most of you know was an innocent German citizen who, in a case of mistaken identity, was kidnapped by the CIA in Macedonia, flown to Afghanistan, held in a secret prison for many months, including after the CIA realized they had the wrong person and then later deposited on a hill in Albania in the hope that no one would believe his story.  That case, where all the facts needed to litigate were on the front pages of newspapers throughout the world where we had eyewitnesses, we had physical evidence, that case, again, was dismissed before we had any opportunity to present even non-privileged evidence.  

The Mohamed against Jeppesen case, this is a case against a subsidiary of the Boeing Corporation that knowingly arranged all of these torture flights for the CIA, notwithstanding the fact that we submitted an affidavit from a former employee of the company saying we knew these were torture flights and we talked about it openly, that we had representatives of foreign government saying, yes, we worked for the CIA on these renditions.  That case was also dismissed at the pleading stage without any opportunity for us to present evidence.   

In all of these cases, the suits have been dismissed on the basis of a government affidavit alone, without any examination by the court of the purportedly privileged evidence at issue.  Accordingly, a broad range of executive misconduct has been entirely shielded from judicial review after the perpetrators themselves invoked the privilege to avoid accountability.  

So as the law stands – and I’ll conclude here – I’ll be happy to take questions about the cases later.  As the law stands, the government can engage in torture, can declare it a state secret, and by virtue of that designation alone, avoid any judicial accountability for conduct that even the government purports to condemn is illegal in all circumstances.  Under a system predicated on respect for the rule of law, the government should have no privilege to violate our most fundamental legal principles.

Thanks.

PROF. TURLEY:  Thank you very much.  And I want to thank, first of all, the panel trying to struggle with this limitation on time.  The society really could not imagine this panel without all the people here, and so it’s a very crowded panel because it’s a very talented panel and I appreciate that, although I must say that yesterday, I had a great moment in sports when I was able to – I was testifying and in front of me was Sen. Dorgan from North Dakota and I was able to finally watch a bunch of congressmen force a senator to stay within the five-minute rule, and that was worth the price of attendance.  

Now, we’re going to go Justin Florence, who’s a fellow at the Georgetown Center for National Security and Law.  And he’s over at Georgetown, but I want you to forgive him for that, and he is, in fact, the co-author of an essay that has gotten a great deal of attention on Capitol Hill, dealing with this very issue and he has been active in working on the drafting of the legislation that we’ve been making references to.  

We have a Ninth Circuit clerk sitting next to a Fourth Circuit clerk to give you the full spectrum of the Federal Court of Appeals.  He did indeed clerk on the – (laughs) – yes, the evolutionary chain.  I’ll let that go.  But he had the honor of clerking for Judge [Diana Gribbon] Motz on the Fourth Circuit.  And he has a Masters degree in History from Harvard University, a B.A. from Yale.  He also is a graduate from Yale, so not too shabby.  We’re interested in hearing his remarks today.

MR. JUSTIN FLORENCE:  Thank you, Professor Turley, and thank you all for all coming out this afternoon, and also to ACS for putting on this – what I hope will be a great and informative event.  

I want to try and do three things during my five to seven minutes.  First, I just want to go over what I think some of the principles that should animate any state secrets reform legislation are, and then I’ll dive right into the two bills that are currently pending in the Congress, one before the Senate and one before the House, and talk about the large similarities between those two bills, and then finally at the end, mention what are a few minor differences perhaps more in tactics than in overall strategy and effect between those two bills.

So to begin with, what I think the sort of core principles that should be part of any state secrets legislation – and this will largely build out of and echo what the prior speakers have said – I think the first thing is it should actually serve the purpose of the state secrets privilege, which is to protect national security and to protect secret information.  

So any legislation should preserve this common law idea that there is a privilege when state secrets are in play, and that if evidence – if the disclosure of evidence really would be a harm to our national security, or our foreign relations, that evidence should not be disclosed.  

A second thing that legislation should do is to prevent abuse of the privilege and we’ve heard, going all the way back to Reynolds, about how the government, by having control over this privilege, can use it to shield its own unfortunate or illegal or negligent conduct from scrutiny.  

The problem with the government doing that is, one, it covers up illegality or negligence, and also it starts to undermine the privilege itself.  And there’s an extent to which if the privilege keeps getting overused and abused, the country as a whole, and judges, in particular, I think, will lose confidence in the credibility of the government and in the correctness of there to be a privilege in the first place.  So I think any legislation should make sure there’s no abuse.

And finally, legislation should try and help courts do their jobs and litigants obtain justice.  The reason that Congress has set up federal courts and the Constitution, in Articles One and Article Three, gives Congress the power to give jurisdiction, at least to the lower federal courts, is so that courts can resolve the cases and the controversies that are before them.  

And when the government uses the state secrets privilege, as it has in the cases that have been talked about, to keep judges from resolving cases, there’s a problem, and we start to sort of lose the idea that the U.S. is a country of laws and a country where people can obtain justice in courts. 

So I think that both the House and the Senate bills are remarkably effective in doing all three of these things.  And let me just sort of quickly go through the really overwhelming similarities in how they do that.  

First, the two bills define what the state secrets privilege is in essentially the same way, which is that something – evidence that if publicly disclosed would be reasonably likely to cause significant harm to the national security or diplomatic or foreign relations of the United States, then that evidence is protected by the privilege.  That’s a paraphrase.  The language is a tiny bit different in the two bills.

But this is a definition that’s drawn from precedent and that is fairly broad and encompassing a sort of fairly deferential reasonable likely standard, and in including not just military secrets, but also foreign affairs and diplomatic.  

Also, importantly – and this was mentioned before – both of these bills view the state secrets privilege as an absolute.  So when the state secrets privilege is properly invoked and when it correctly and validly applies to evidence, that’s kind of the end of the story.  That evidence does not get disclosed, no matter how much a litigant might want it, no matter how insignificant the harm to national security might seem.  If it’s properly determined that evidence is privileged, it’s not made public.  

So I think that the bills are, by their definition, and by that quite successful in this first goal of preserving national security.  

Second, both of the bills are designed to correct what was the problem in Reynolds, which is where the administration is not – or the government is not fully accurate in representing what’s in the evidence that it seeks the privilege for, and the bills do that by making sure that the judge, the federal judge, has the ability to see the evidence over which the administration claims the privilege.  And in addition to doing that, the bills give federal judges a really wide and good set of tools for reviewing that evidence.  

So for example, they allow the judges to have proceedings in their chambers that are closed to the larger public.  They allow judges to use special masters who are sort of trained assistants who can help him in going through the evidence.  They require the government, when it turns over the evidence, to turn over an index to what’s in that evidence so that the judge can sort of more quickly go through it.  They allow, when possible, both parties in the litigation to be represented by counsels who have security clearances, or by some sort of representative who’s cleared to see this material, so that there can be, in the pre-trial proceedings, an adversarial process where both parties can have a say in pointing out to the judge, or arguing before the judge, about whether this evidence is properly privileged.

Next, the bills both do make an attempt to solve the problem of cases getting dismissed at the outset by the government saying, Judge, don’t go anywhere near this. This has something to do with national security and secrets, way off this case.  Just make it go away.  Both bills require the court to move beyond that sort of initial pleading stage and to actually get into what the evidence and the issues at stake are.  

And one way they do that is when evidence may be privileged, the judge has the ability, if he thinks it would be appropriate in both bills, to require the government to create some sort of substitute to the privileged evidence that’s non-privileged.  So one way that might happen is if there’s a report that one paragraph of the report has lots of really secret classified information, but the rest would be relevant to the case and is not classified, that secret part can be redacted out or the government can prepare a summary or can stipulate to some of the information or facts that are in the assertively privileged evidence.  

And finally, another similarity that the two bills have is they both include excellent congressional reporting requirements that the administration must use when it invokes the privilege.  It needs to tell the judiciary and intelligence committees that it’s used the privilege and why it’s done so, and to make some of that evidence available to members of Congress.  

And that gets into some of the points that were raised earlier about congressional oversight here and the extent to which Congress has been lax in oversight of some of these administration policies.  If there are situations where the judiciary is also not able to resolve issues because the state secrets privilege is properly invoked, at least in those cases, the Congress can know about it and it can take either legislative or its own oversight action.  

So these really – the two bills, they look a little different facially, but they are remarkably similar, I think, in both effectively resolving what these issues are that have been raised.  There are a couple of subtle differences that I’ll just mention now and we can talk more about them later.  I’ll do them very quickly.

One is the two bills differ a little bit over what happens if evidence really is properly privileged, but that evidence is necessary to the outcome of the litigation.  The Senate bill doesn’t allow that evidence to be considered by the judge in resolving the case on the merits; the House bill gives the judge a little bit more flexibility.  They’re both political in policy, advantages and disadvantages to both.  

A second difference is in the level of deference with which the bills instruct judges to treat the government’s claims of privilege.  So the House bill very explicitly tells the judge to make an independent assessment of whether this information, if disclosed, is reasonably likely to harm national security.  

The Senate bill doesn’t explicitly say anything on this question of what deference is supposed to be given.  The idea is that they are something already comfortable doing, although I know that – or I gather that there’s some discussion or possible amendments to the Senate bill that may specify a level of deference.  

On somewhat more technical things, each bill has sort of a neat procedure that I think the other would be wise to adopt.  The House bill has a sampling provision where, if there’s a whole lot of evidence, rooms and rooms, warehouses worth of evidence, instead of the judge having to sit there, or his special master, and look at every single document, there’s a sampling procedure where the judge can look for relevant evidence.  And I believe there may be a Senate amendment along these lines that I think would make sense.  

Something the Senate bill has that’s very smart, I think, is a provision for the government to answer a complaint in a case when it believes the state secrets privilege should apply by neither admitting or denying what’s in the complaint.  So if a plaintiff comes along and says, “I was tortured and renditioned and they sent me to Area 51 and then they wiretapped me,” the government doesn’t have to sort of either admit or deny each of these things at the get-go.  It can just say, “We’re planning to invoke the state secrets privilege here.  Let’s deal with this later.”  

And the reason why I think this is useful is it allows courts to avoid having to dismiss cases at the get-go because it doesn’t want to put the administration into the position of having to admit or deny it.  So I think it’s a useful tool for allowing cases to move on into resolution, which is something that I think everybody wants.  

And one final thing, the House bill has a retroactivity provision whereby the bill would apply to not only currently pending and future cases, but to some cases that have already been resolved, where the state secrets privilege was the basis, or a basis, for the resolution of that case.  So it would actually allow going back in time, and again, there are both some advantages and disadvantages politically and policy-wise to that.  

So in sum, I think they’re both outstanding bills.  They look a little different, but they both sort of have the same principles.  And I think that the Congress, both the House and Senate, should really be congratulated for their efforts on doing this.  

MR. TURLEY:  Thank you very much, Justin.  We now are going to go to Michael Vatis.  Yesterday, an actual student in my class asked me, “What jobs are there available in national security if I go into this field?”  And I resolved today, having reviewed Michael’s résumé, that I’m just going to keep it in my drawer, so the next time I get that question, I’ll say, “Look at this résumé.  This is all the jobs there are in the national security field.”  (Laughter.)  With the exception of being a spy, this is it.  

And Michael is a partner at Steptoe & Johnson, but before assuming that position, he was on – not the other side; I don’t think this is a competition.  He was in the role of an attorney who had to decide what steps to take to protect national security, to balance the issues that we’re talking about here, including the protection of civil liberties.  

And in that capacity, he was a founding director of the National Infrastructure Protection Center at the FBI.  He also served as an associate deputy attorney general and deputy director of the Executive Office for National Security in the Department of Justice.  In those capacities, he worked on counterterrorism and intelligence, encryption, cyber crime, the whole nine yards.  

He served as special counsel at the Department of Defense.  He was the first director of the Institute for Security Technology Studies at Dartmouth.  He was the Executive Director of the Markle Task Force on National Security in the Information Age.  He is the principal author of a report whose recommendations was ultimately adopted by the 9/11 Commission and included in the 2004 Intelligence Reform Act.  

He has also been a senior fellow at the New York University Law School's Center for Law and Security.  And that is only part of the wealth of the experience that he brings to the subjects.  And we welcome him here today.  

MR. MICHAEL VATIS:  Thank you, Professor.  The reason I don’t have being a spy on my résumé is my father was a spy and there’s – you can’t – (laughter) – you can’t become a spy if your father was a spy because that would just be too much.  That was back in World War II in the OSS, but that’s another story.  

I want to start out by saying just briefly that I agree with nearly everything that my colleagues have said about state secrets, about the privilege, about its abuse in recent years, and about the need for legislation in this area.  I think it’s important as a general matter to have oversight of what the executive branch is doing.  It’s particularly important to have some sort of oversight over secret programs that otherwise wouldn’t make it to the light of day.  

We’ve seen again and again over the last six or seven years that when the executive branch is left unchecked, it tends to arrogate more power and to abuse that power.  We’ve seen it in the so-called war on terror.  We’ve seen it in various aspects of the war in Iraq.  We’ve seen it in the use of domestic authorities for collecting information, whether it’s the Foreign Intelligence Surveillance Act and electronic surveillance that takes place in the United States, or the FBI's use of national security letters, which are essentially administrative subpoenas by which the FBI can gather vast amounts of data, communications records, financial records, and the like.  

And so without effective oversight, it’s natural really for the executive branch to try to use its power to the fullest extent and ultimately, go across the legal line and the line of propriety.  

Congress has been largely asleep at the switch.  I agree very much with Aziz on that point.  I think it has gotten better in the last two years, but I do think there is still more that needs to be done by Congress, as the other political branch, in wielding a much tougher stick when it comes to its oversight functions with regard to the executive branch for all of the areas that I mentioned.  

But there is a place for the courts in this area and review of assertions of the state secrets privilege is one key area where courts should, and must, play a role for all the reasons that you’ve heard.  

The one area, though, where I think I disagree probably with my colleagues is on the question of the standard of review that courts should apply to assertions of the privilege.  I don’t think claims of superior expertise by the executive branch are spurious.  And you may attribute that to my – the bias I might have as a former executive branch official.  

But I do think it’s logical and it’s actually inherent in the constitutional structure that the executive branch, which is charged with protecting our national security, which is charged with being the chief organ of our foreign policy, has superior expertise in those matters, certainly to – compared to the expertise of a court, which does not deal on a daily basis with matters of foreign policy, military affairs, or national security more generally.  

We see judges defer to other organs of government every day.  We see it in the Chevron Doctrine, which is the doctrine that says that courts should defer to an executive agency’s interpretation of a statute.  Now, if courts think that agencies have better expertise at statutory interpretation, and that is – that has not really been up for challenge in a long time – well, surely then, the executive agencies and executive officials have better expertise at determining what revelations might harm national security or might harm foreign policy.  

And no matter what any of us on the panel says about who has better expertise, I can assure you that courts will defer, no matter what we say.  Courts will, by and large, in 99 percent of the cases, say, “I am not going to second-guess an executive branch official’s determination that if I let this information out and let the litigation continue based on that piece of information, that that’s going to harm national security.  I’m not going to double – I’m not going to second-guess that.”  

And so I think it’s important that the two bills that are now pending in Congress address this issue head-on.  I think if they don’t, the issue is going to be litigated for years and years, and different courts are going to reach different decisions on how much deference should be accorded to the executive branch.  We’ll have decisions all over the map and different litigants will have different results in their cases, and that’s unfair and it’s a waste of judicial resources not to have this result.  And I think it’s entirely appropriate and necessary for Congress to state clearly upfront when the legislation’s passed, what the level of deference should be.  

And I think – the devil, of course, is in the details, as it always is.  What does deference mean?  I do not think that deference means if there’s an assertion of harm to national security, that’s the end of the ball game.  I do think there should be independent review of the specific evidence that the privilege is being asserted to protect.  And there should be great specificity by the executive branch in listing what information it’s asserting is privileged and also in stating what the projected harm would be.  

And I think if you require those things, specificity about the information and specificity about the harm, that at that point, substantial weight, at least, should be given to the executive branch’s conclusions.  But just making the executive branch go through that exercise, I think, itself would be highly salutary.  

They’re not used to being forced to do that in the executive branch.  Typically, in cases – and my colleagues have greater familiarity and greater expertise, and so I defer to them on this point, but they know how these cases typically go down.  My sense is that usually, the executive branch will say, “This whole program is classified.  To reveal anything about this program, even to acknowledge it, would do tremendous harm to national security.  Therefore, this whole case has to go away.”  

That is certainly not the way the privilege should be asserted and handled, and that is not at all what I mean by deference.  What I mean by deference, again, just to reiterate, is deference to very particular assertions of specific harm with regard to particular information.  And I think if the statute – if the bills include that sort of provision, I think they would take us very far towards where we need to be in balancing legitimate interests and protecting national security, but also protecting litigants' interests and justice and the public’s interest in knowing what its government is up to.  

MR. TURLEY:  Thank you very much, Michael.  Our final panelist to give initial remarks is Richard Samp, who holds the distinction of having sued me and something these other panelists have not achieved yet, but I think Richard had gone there just as the Washington Legal Foundation sued me when I was on a federal advisory group.  And the reason I mention it is that in order to resolve the litigation, they had to put together a Vaughn Index so the court – I was the reporter, as well as a member of this advisory group, the [U.S.] Sentencing Commission.  

And so the court had to send in these people, who went through my entire office, organized it into files to produce a Vaughn Index, and left me with the world’s perfect office.  And I’ve been waiting for the Washington Legal Foundation to sue again because – (laughter) – my files are a mess.  

But I – Richard and I know each other.  We’re very good friends.  And he’s the chief counsel of the Washington Legal Foundation, which is an extraordinary organization.  It has taken a lot of fights to the Supreme Court and to the Appellant Courts.  The quality of its work is exceptionally high.  And while many people may disagree with what it is, what side they have taken, no one can disagree that the Washington Legal Foundation is one of the most influential legal groups in the history of the country.  

They have been there for some of the major fights and they have won many of them.  And in the case of Richard, he’s been lead counsel on some of the best-known cases involving government regulation, including the Washington Legal Foundation v. Friedman.  He was involved in the Riegel [v. Medtronic] case in front of the Supreme Court and the [Warner-]Lambert [v. Kent]case, which dealt with issues of preemption.  These are cases that transformed their areas.  

He is a graduate of Harvard College and he received his law degree from the University of Michigan.  And before he went to the Washington Legal Foundation, he was a litigator with Shaw Pittman.  And so it’s a great honor to have Richard with us today.  

MR. RICHARD SAMP:  (Off mike.)  Oh, I’m sorry.  The fact is that the great majority of the suits that our organization files are against the federal government, and in virtually every such suit, we are met with claims that we lack standing, that the case is not ripe, that haven’t exhausted our remedies.  And then, before the case goes too much further, the government then claims that the case is moot, and therefore, it should be dismissed.  So this area of national security is hardly unique in terms of the government trying to impose procedural defenses.  

I think I agree with everybody in this panel that some sort of oversight of the executive branch is important.  And perhaps the one provision in the legislation that has been talked about that I can wholeheartedly agree with is the idea that the executive branch ought to be reporting to Congress when and how often it invokes the state secret doctrine.  And I think that would very much help Congress in its oversight role.  

I can tell you, though, that first of all, there are very significant limitations on the Reynolds Doctrine and I think that perhaps people are overselling how much of an advantage the government can get.  It is merely an evidentiary rule.  It doesn’t require dismissal of the case.  

Now, if it so happens that the only real evidence you have is evidence that gets excluded on state secrets grounds, then, yes, your case will be dismissed, but there are many cases that have gone forward, despite the fact that the state secrets doctrine has required certain evidence to be excluded.  

Now, to a certain extent, I think that there is a constitutional component to claims by the executive branch that it has these sorts of privileges.  And I think the people in Congress ought to recognize that that’s really good for all the branches of government.  

Very recently, there was litigation in the D.C. Circuit over a search in this very house office building [brought] by Representative Jefferson.  And the D.C. Circuit ruled that that search violated his rights as a member of Congress under the speech and debate clause, and I think there is much to be said for that decision.  And it gives important protection for members of Congress, people to do their job, so that if you’re going to be supporting those types of rights, I think you need to be supportive of what the federal government is seeking in most of these cases.  

Obviously, there is some danger of government abuse and that’s why oversight is important.  However, some of the cases I’ve been hearing about today, in my somewhat biased viewpoint, really aren’t even close to the line.  They really are somewhat frivolous pieces of litigation.  

And I guess I’ll talk about Ben’s case, the Jeppesen case, as one which really isn’t a Reynolds case at all.  There’s a separate doctrine that has been around for more than a century from a case called Totten [v. U.S.], where the privilege isn’t an evidentiary privilege, but rather, the very suit is about a secret program.  And it’s not a matter of certain evidence being excluded.  It’s a matter of the entire issue really is not appropriate to be heard in the courts.  

And I think that the Jeppesen case, which is about claims of the government’s rendition program to foreign countries, where plaintiffs alleged that they were then tortured by foreign governments, fits that doctrine to a "T."  You have – the United States is alleged to be directly involved with foreign governments in these actions.  And regardless of the amount of news coverage that there has been about rendition programs, the fact is that there’s a huge difference between having that information be generally discussed in the press, and the United States government being forced into a position of acknowledging the existence of these programs.  

And there really would be no way around those sorts of acknowledgement if the case could go forward.  So that I thought that the dismissal of that case was fully warranted and I suspect that the Ninth Circuit will be affirming that case on appeal.  

Secondly, I do think that in general, the proper form for these kinds of issues is within the political branches.  Obviously, there is always going to be dangers of executive branch excesses and that’s why it’s important for Congress to be playing important oversight roles, but there is only so much that a federal judge can do.  The federal judges don’t really have the expertise to go through mountains of evidence.  And that’s why it really, in the end, comes down to Congress and the executive branches to play important oversight roles.  

I do think, however, that the idea perhaps of the special masters, which is part of the legislation, is perhaps a good idea, and that judges with that sort of assistance might be able to do a more thorough job of trying to digest evidence that’s being given to them.  But I have to say, as I read through various published opinions, I am very impressed with the amount of detail that these federal judges generally go through and their understanding of the cases.  

And they do have an absolute right, if they insist, to see as much of the classified evidence that is out there.  And while, at the end, I do agree that there needs to be a certain amount of deference given to the judgment of executive branch officials, there really ought to be a very hard look taken by federal judges.  

What would be wholly inappropriate, however, I think is that if we followed the idea in the legislation that there ought to be some sort of adversarial proceedings, that really is not going to work in terms of getting the security clearance to the number of people who would need that security clearance in order to be – to allow this litigation to go forward.  

For example, in the Guantanamo Bay cases, even there, where you have criminal defense counsel who are trying to get access to information, that has been a total logistical nightmare getting security clearance to a limited number of criminal defense lawyers.  

So I don’t think that that is a realistic possibility in legislation.  And in the end, I think we do have to recognize we are talking about civil litigation, and while it’s important that wherever possible, that litigants be given their day in court and have a right to redress grievances, at the end of the day, where the lesser of two evils is dismissal of a civil case, rather than the disclosure of national security secrets, that really, the – what has to give is the civil litigation.  And as much as we would like to see people having a remedy for wrongs, that is hardly the highest cause within our judicial system.  

Certainly, we ought to be much more concerned about making sure, for example, that people who are being detained have adequate access to counsel and are being well represented, and particularly people who are facing criminal charges are well represented and have a fair day in court.  And it seems to me that the sorts of civil issues that we are talking about here in general have to take a back seat.  Thank you.  

MR. TURLEY:  Thank you very much, Richard.  I’ve been asked by the society to start out the questions with a few questions from the chair, I suppose.  And I’d like to start that out by asking a broader question, that is, we’ve seen the debate that’s gone back and forth between the Bush administration and Congress over whether this privilege is based on the Constitution or based on the common law.  And at least the position of the administration is that it’s based solidly in the Constitution, and that there is some Constitutional limitations on how far Congress can go.  

But let me ask this of the group.  If it is the product of the federal common law, then presumably, Congress doesn’t have to do any of this.  Presumably, Congress could have a law that simply gets rid of the privilege, simply says, there is no state secrets privilege.  There is a Classified Information Procedures Act that many of us use on a daily basis.  

What’s wrong with Congress – instead of Congress sort of moving the chairs around. If you don’t like the privilege, it’s like moving the chairs around on the Titanic --   why not just simply pass a law that says there is no privilege and take yourself to the Classified Information Procedures Act?  Why wouldn’t that be an alternative and was that considered?  Anybody?  

MR. FLORENCE:  Well, I guess I can maybe say a few things about this.  First of all, I think many people who have worked on or with the Hill in terms of reform do think that at heart, the state secrets privilege, if used correctly, makes sense and that there is a concern that information which is important to national security and which should be secret could be publicly disclosed as a result of lawsuits and even perhaps frivolous lawsuits.  And CIPA, which is the Classified Information Procedures Act, is limited to criminal cases and –

MR. TURLEY:  Right.  But it could be extended.  

MR. FLORENCE:  Well, it can and I think actually, a lot of what the legislation that’s pending does is translate CIPA over to the civil context.  There is some – the nature of criminal versus civil cases requires some differences.  So a criminal case – what CIPA says, sometimes – and if the government wants to use classified information to prosecute somebody, it needs to – and this is a sort of a constitutional requirement – it needs to give the defendants access to that information.  And if it doesn’t want to do that, it can just drop the charges.  It can just itself sort of make the case go away.  

In a civil context, the posture of cases is going to be different and the government is more likely to be the defendant than the plaintiff/prosecutor, and so the interests sort of flip. Whereas in the criminal case, the government is conflicted between its own prosecutorial initiative and its desire to protect the information, in the civil side, it can both – as the status quo stands now – preserve its information and get a litigation advantage by trying to make things go away.  

And so I think you can’t just say CIPA's rules applying to civil context.  You need some of the elements that are in, for example, these state secrets bills about forcing the government to take on some of the cost, giving judges a little bit more influence in deciding what information needs to go forward.  

MR. TURLEY:  Aziz?  

MR. HUQ:  So I think your question risks confusing two separate issues.  The first is: are there such things are state secrets -- are there things that it would be best not to reveal?  And I think – I don’t want to speak for Ben – but I don’t think many people, if anybody, contends that there are no such things as properly secret facts.  There are – there is some (cost?) effects.  And I think that’s not actually – one might take your question as pushing it, well are there such things as secrets?  Are there such things that should not be disclosed?  I think that’s not really the hard question.  

The hard question is who decides, both ex ante what that class of secrets is and who decides ex post - sort of when we’re in the thick of things - which of those secrets properly falls within the class or properly falls outside the class.  

And the executive position, and this is in the Mukasey letter, although it’s hedged somewhat, is that both the ex ante decision of what is the class of things that should always be kept secret, and who decides whether a particular thing falls inside or outside that class, are both questions that constitutionally are committed to the executive branch.  

There’s a little bit of hedging, but I think really, that's what the position is.  And I think that it’s there that – at least I would get off the train, that I think that it is, in fact – and I actually hear a large consensus on the proposition that both – that particularly Congress has a role deciding sort of ex ante what the parameters of what proper secrecy is.

And when the rubber hits the road, both Congress (and maybe Richard would disagree with the second half) and the courts have some role both in making sure that the executive is not covering up its own malfeasance and also in having some form of review that actually, like the Chevron Doctrine, like the Hard Look Doctrine in administrative law, forces the correct kind of process within the executive branch to reach what, if you were living in Chicago, you would call an optimal level of secrecy.  And I actually think that the – or the right level of secrecy if you were not living in Chicago.  

What I think the hard – I actually think that the separation of powers question here, these “who decides” questions, are not particularly hard because if you look at the Constitution, there's a distribution of powers related to national security between the first and the second branches of government.  Congress clearly has authority in a whole slew of national security areas.  

And the kind of claims that you see, for example in the Yoo Memo that was released earlier this week and that are echoed in some softer form in the Mukasey response to state secrets privilege are wildly overstated.  And in part, that’s why I think this question of federal common law versus constitutional law isn’t really the best way of thinking about this.  The best way of thinking about this is sort of what’s the distribution of authorities within the three branches of the government.
MR. TURLEY:  If there’s no other comments, I want to ask another question, which is even under CIPA, which CIPA governs – for national security cases, CIPA governs everything we do.  You have to be a cleared attorney and you’ve got to maintain your clearance, and then you’ve got to go through all these different procedures.

But even on the criminal side, and we've seen this on the civil side as well, there has been a significant increase in the number of ex parte submissions by the administration.  There is not – it’s not clear whether we’ve seen a serious – as serious an increase in assertions of the state secrets privilege, or some question about whether these  accounts of how the Bush administration is firing these things off or not, are accurate.  

But for those of us doing national security work, both anecdotally and I think there’s also some empirical evidence, there has been a significant increase in the use of ex parte filing.  So the whole idea under CIPA is that Congress would exercise some oversight.  So even though we may not be able to overcome that barrier, the intel committees do get some information from the administration on those types of close-out maneuvers.  

But – and this sort of goes to the discussions of oversight before – there are some of us who have little faith at all in the oversight committees and believe that they have been something of a historical joke.  And we’ve seen that with torture; we’ve seen that with electronic surveillance.  They’ve always been viewed as paper tigers and they still are viewed in that sense.  

And the fact that these members would ever exercise oversight over ex parte assertions, over privilege assertions, over CIPA violations, is rather ludicrous.  Now, there are some good staffers on the intel committees, and I’ve worked with them and they’re really committed, but they’re very few and they don’t sit there and they don’t actually look at these individual cases and go, “Wow, this was totally out of line.”  So given that history of rather poor oversight, does this legislation rely upon a reed that’s already broken?

MR. FLORENCE:  Well, I’ll take that one on again and I think this gives me an opportunity to push back a little against something that Richard said, and that is I think it’s important that courts do have a role here and that this isn’t just Congress.  I think the reporting requirements in the legislation allow Congress to be a backstop, but that the very point you’re making is a reason why we can’t just say, “Oh, let’s get judges out of this.  Let’s just have the two political branches do these cases.”  And this also ties into the sort of larger constitutional issue a little bit.  

There’s an article in the Fordham Law Review [The State Secrets Privilege and Separation of Powers] by a professor at American University Law School, Amanda Frost, which makes a really good point, I think, which is that one way the Congress has of doing oversight is by setting up the lower federal courts and giving them jurisdiction over these cases, and that for various sorts of political reasons, efficiency reasons, staffing reasons, time-management reasons, Congress, through its own committee oversight function, can’t get in and resolve every single dispute between a citizen or a person living in the U.S. and some part of government.  

And so what Congress has done is set up courts, give them jurisdiction over cases, and allow them to have this role.  And that is itself an exercise of Congress’ constitutional authority, that Article One and Three tell Congress it can do that and that’s a way that Congress has chosen to conduct oversight.  

And so I think the advantage to legislation that allows for us to really look at this evidence, think through these problems, resolve these cases, and not just sort of brush them away as this might have something to do with something secret, I don’t want to go near this, is a really helpful tool that Congress too has set up in conducting oversight.  

MR. WIZNER:  I think that’s right.  I think that to me, the primary significance of the legislation is not in the reporting requirements to Congress, but that Congress has set up procedures that will require federal judges to behave otherwise than they did in my cases.  And this is somewhat of a response to Richard, as well, because what is different about these cases is that we have an evidentiary privilege that is not being invoked with respect to any evidence, any specific evidence whatsoever.  

There was no evidence in these cases yet.  There was just a complaint.  There was no way of knowing what evidence was going to be relevant to our prima facie case or to the government or private defendants’ defenses.  So in effect, you have an affidavit from the head of the CIA, which tells the judge not only that this information is secret, but that this information is necessary or not necessary to litigate a case.  And we’ve all seen what happens when the CIA director takes on the responsibility of being a federal judge and decides for himself what evidence might be relevant to an ongoing investigation.  

And then you have before long a criminal prosecution for destruction of evidence.  So at a minimum, had this legislation been in place, and I can’t sit here and say that the outcome of my cases would have been different.  Who knows in the Fourth Circuit whether the outcome would have been different or not?  

But I can tell you that the way the case proceeded would have been different, and you would have had the government, at a minimum, saying to the court, “Well, this piece of evidence that is critical to our valid defense against these charges” – if there was a valid defense – “can’t come forward for this reason.”  

But I will agree with Aziz before.  We don’t challenge the necessity for something that functions like a state secrets privilege.  No one at the ACLU wants to use litigation to, say, out the identity of an undercover CIA agent, right?  (Laughter.)  That’s not what we’re there to do and there is a validity to a doctrine that keeps such information secret.  It’s the way in which it’s being used that we object to.  

MR. TURLEY:  The society’s asked me, as we now move to questions from the audience – they’ve asked if you’re a member of the media, please identify yourself as such.  Identify yourself regardless, I suppose.  Let’s see if we have any questions.  Right over here.  

Q:  (Off mike.)  

MR. TURLEY:  Yes.  I’ve been asked to restate the question so that people that are watching electronically can hear it.  I’m going to confine – reduce the questions a little bit.  And that is, first of all, can you draw a line here, for example, in cases where the government is accused of violating criminal and civil law, as one aspect of that.  In Area 51, we were talking about a federal criminal law, the burning of hazardous waste in open-pit trenches.  And the second one is whether the standard is sufficiently tailored so that it looks at reasonableness, not whether it’s correct or not, just simply the reasonable assertion of that authority.  

MR. VATIS:  That might be even too deferential for me.  I think something a little more searching than reasonableness is called for here because I think otherwise, you’re going to end up in a situation where you don’t want to be, which is the executive branch assertion as long as it superficially appears reasonable is going to carry the day.  And I do think it’s important to have more independent review than that.  Precisely how the contours of the deference are drawn, I think, remains to be seen, but I would go further than that.  

MR. WIZNER:  I'd actually like to respond because there are historic echoes here.  There are those how have argued that the Iraq war is an attempt to re-fight Vietnam and get it right this time.  And I would argue that the recent abuses of the state secrets privilege are an attempt by the government to re-litigate the Pentagon Papers case, which really raises all the same issues that are raised by these.  

You had the government arguing to the Supreme Court that once the executive, which [has] expertise here, has properly classified this information, has said that its release would harm national security; the court really doesn’t have a role in second-guessing that assertion.  And of course, the Supreme Court rejected that, and 20 years later, the solicitor general who argued it published an op-ed saying that he’d never seen any trace of a threat from the publication of that evidence.  

And I think that if you look at all of the cases in which these claims of executive competence and judicial incompetence have been made, you’ll find that the results are going to often be that, that the claims were overblown.  

And just to respond a little bit to Michael, I don’t think the question really is in a vacuum, in the abstract, who has the better judgment, better expertise, in deciding whether the release of such information would harm the national security because these determinations are never made in that kind of vacuum.  

The executive branch that is making the determinations in most of these cases is the same executive branch that’s being charged with wrongdoing in these cases.  And so much more important than the question, to me, of expertise is the question of conflict of interests, where, as the questioner said, the executive has an interest not only in avoiding embarrassment on the basis of a subject for the lawsuit, but also avoiding civil liability and in some cases, criminal liability.  And to me, those so override the relative question of expertise between Article 3 judges with security clearances and people working for the CIA and FBI, that we’re really answering the wrong question when we talk about competence.  

MR. HUQ:  Let me add one thing to Ben’s points.  There’s a famous Supreme Court opinion, West Virginia v. Barnette, which is about something completely different, salutes in schools.  In that opinion, Justice Jackson says, “Look, we judges know absolutely nothing about schools.”  I can’t remember the exact words.  Anyway “We really shouldn’t be – unless there’s powerful reasons, we shouldn’t get into this."

But of course we know that today, there are multiple strands of litigation around the way in which schools are organized, the way in which schools are run, the way in which discipline is conducted in public schools.  There’s litigation probably going on in the D.C. Circuit about administrative matters around nuclear power plants, pharmaceuticals, patents.  

And in almost every single one of those cases, with maybe the exception of two courts, there’s no particular expertise among the generalist Article 3 judges who had to decide those cases.  Rather, we have a gamut of mechanisms that ensure that federal courts can sharpen down on factual disputes and resolve them.  

And I think that the real question is not comparative expertise.  It’s always framed that way – not that Michael framed it that way, but I think people like John Yoo framed it that way.  It’s is there a particular reason, in the context of national security cases, that we can’t – that federal courts can’t bear down on facts, and bear down on the accuracy of predicted judgments or the like, that would not – that exists that would not apply in, say, the schools or the nuclear regulatory context, or pharmaceuticals or what have you?

And usually, the answer that’s given is sort of the security clearance answer or something of that ilk.  And I think, in fact – I think, as people who litigate these cases would say, that those sort of very pragmatic arguments for the lack of comparative ability to hone in on facts and predictive judgments and to determine their accuracy, is largely overstated.  

MR. TURLEY:  Let’s see if we can take another question back here.  

Q:  (Off mike.)  

MR. TURLEY:  So the question is a question of whether – what Richard thinks the remedy should be for government abuse, given his mix of government oversight and some judicial review?  

MR. SAMP:  Well, there is a presidential election coming up this fall.  I think that’s probably the ultimate review of executive authority.  If there is criminal abuse, certainly, criminal prosecution of executive officials is appropriate, and that has taken place.  I think just getting issues into the open allows for quite a bit of oversight, that now that we know a good deal about various of the government’s surveillance programs, I’m sure that that has had an effect on how those programs are run, so that those types of oversight by the political branches go on every day and I think they’re very appropriate.  

MR. TURLEY:  I thought you were going to say you’re going to leave this to super-delegates.  (Laughter.)  Right over here.  

Q:  (Off mike.)  

MR. TURLEY:  So the question is that the statute makes reference to areas that are traditionally left largely to the executive branch in terms of diplomacy and those areas into – I suppose to what extent is that accommodated in what you have said previously?  

MR. HUQ:  I think your example would be probably characterized by an executive branch lawyer as pertaining to national security because it pertained to the mechanisms of intelligence collection.  I think that those terms, as they have been used in the last four or five years, in particular – but I’m not sure whether the four or five – in this respect, the last four or five years have been distinctive – are very capacious, and so – and are not subject to clear definitional boundaries.  

The point that I was making with respect to separation of powers was that these questions of national security or military matters, or perhaps arguably less diplomatic relations, are indeed matters where the Constitution fairly explicitly distributes authority between the two political branches.  

MR. TURLEY:  I think we have time for maybe one more question.  

Q:  (Off mike.)  

MR. TURLEY:  Let me restate it for the folks watching it.  First of all, there was two corrections that were offered in objection to the portrayal of Reynolds as not being so clearly abusive by the court, and also this question of allowing clearances to people through this type of legislation that just as their status as counsel would get access to national security rules.  

Actually, I want to know one thing.  This is an issue that Zacarias Moussaoui is litigating because you actually don’t get the attorney of your choice in national security cases.  You have to go to one of us that has a clearance or someone that has – can get a clearance.  And so courts will routinely limit who it is that handles these cases, and indeed, the government can turn down attorneys.  And if you’re at a TS/SCI [Top Secret – Sensitive Compartmented Information] level, you have to take a polygraph.  

And so every five years, I’ve got to go in and be poly'ed by the very people that I litigate against, and unless you pass that poly, you’re not going to get TS/SCI.  You’re not going to get access to compartmentized information.  So there’re some limitations on that.  It’s not just you get a clearance, you have a ball.  But there’s no question that the legislation would expand the level of litigation and how do you – I think that the question is, with that expanded pool of attorneys, doesn’t that present risks?  Is that correct, or –

Q:  (Off mike.)  

MR. TURLEY:  There would be a magnet for more filings.  How do you all respond to that?  

MR. SAMP:  First of all, I think he’s correct about Judge Davis, that there was at least some evidence in the Reynolds case that the government was justified in claiming whether it was a state secret.  However, also what we’ve heard on the panel here is that the Third Circuit was more critical, so that I think that that issue was at least up in the air.  

In terms of giving access to plaintiff’s counsel, I do think that the legislation perhaps goes way too far in that regard, and while I support the right of judges in camera to see whatever they want to see, I just don’t think it’s realistic that you’re going to hold up every lawsuit while people apply for a security clearance that they may or may not be able to get.  

And obviously, the people who are perhaps going to be bringing these cases aren’t necessarily doing it for a profit.  They’re doing it for a perhaps antigovernment political cause, which is not necessarily going to be something that government security clearance people are going to think are the perfect people to be getting clearance.  So I’m not sure that’s a workable solution at all.  

MR. TURLEY:  Any other comments?  

MR. WIZNER:  I think I’d like to just respond in the sense that you hear this speculative concern very often that if we give these lawyers – these judges even – access to this sensitive executive information, we’re going to have all kinds of leaks and all kinds of harm to national security.  

You would think in decades of litigation involving secrecy under FISA, under CIPA, under other such statutes that there would be more examples of that, where judges and ideological plaintiffs' lawyers and criminal defense lawyers release such information and that we’d be hearing about those right now, rather than just speculation about what might happen.  

What’s not speculation, what’s concrete is the abuses on the other side.  I think it’s widely understood that at least 50 percent, as much as 90 percent of information that’s classified by the government, is over-classified.  When you see something like the Yoo Memorandum that came out because of our lawsuit this week, finally when it was released, there was not one word redacted.  And I would ask anybody in this room to point to one part of that memorandum that involves secret evidence or information that was being withheld because it was embarrassing.  

MR. TURLEY:  Yes, I also want to add on that – and I’ll just totally violate any sense of neutrality – (laughter) – and that is – forgive me, but that is another example of that is Padilla, that for Padilla , various judges on every level, trial and appellate, were told we cannot talk about the interrogation.  We can’t talk about the questions, cannot say what he said.  They were denied at every level.  

They loosened up a bit in terms of access to counsel.  And then right before the Supreme Court argument, they held a press conference and talked about all the stuff they just told all these courts you couldn’t talk about.  And a lot of us were sort of howling, saying this is what we sometimes deal with.

But there have been leaks, when I did the King espionage case, now that case – you cannot get more classified than that case.  In fact, we had to do everything in that case in the joint chiefs of staff SCIF [Sensitive Compartmented Information Facility] because it was – because of the level of classification.  And there were leaks in that case and they all came from the government, all the violations in the King case.

And we held a hearing, a classified hearing, in the Senate Intelligence Committee, so that we could discuss all the violations of the classification rules by the government.  There was not one violation by my team.  And in fact, in 20 years of litigating, I’ve never had – I’ve never been accused.  And I don’t know if any of the main attorneys in this area, any of them – there’s about 5 to 10 that regularly do this in this city and there’s more around the country – I don’t know any of them ever have been accused.  

And so I would submit that it’s worked pretty well, but on that incredibly biased note, and entirely unfair because I control the lectern, I want, on behalf of the society, to thank our panel members for taking time out of very busy schedules – (applause) – and to thank the society and to thank you.  Thank you very much.  

(Applause.)  

(END)  
